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ADVERTISEMENT. 


The  last  Edition  of  this  Volume  was  prepared 
and  considerably  enlarged  by  Mr.  John  White- 
head, of  the  Middle  Temple,  to  whom  the  Author 
is  much  indebted,  and  whose  inability  through  his 
numerous  engagements  to  undertake  the  present 
Edition  the  Author  much  regrets. 

In  the  present  Edition  several  new  Precedents 
and  some  additional  Notes  have  been  inserted,  and 
the  old  Precedents  and  Notes  have  been  revised 
throughout. 

The  present  Volume  is  complete  in  itself  although 
for  the  sake  of  avoiding  confusion  in  references  in 
text-books  to  former  editions,  the  title  of  Volume  V., 
Part  IL,  is  preserved. 
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PARTITIONS. 


INTRODUCTORY  OBSERVATIONS. 


^. 


A  PARTITION  is  where  two  or  more  joint  tenants,  Partitioii— 

.        .  definiUon  of. 

tenants  in  common,  coparceners,  or  heirs  m  gavel- 
kind agree  to  divide  their  lands  in  severalty,  each 
taking  a  distinct  part.  Several  methods  of  partition  M«>«f  ^ 
are  mentioned  by  Littleton,  and  by  Hargrave  (a) ;  but 
in  modem  practice  partitions  are  eflFected  exclusively 
either  by  conveyance,  for  which,  except  in  the  case  of 
copyhold  hereditaments,  a  deed  is  made  requisite  by  ■ 
8  &  9  Vict  c.  106,  s.  3,  or  by  application  to  and 
the  order  of  the  Inclosure  Commissioners,  or,  lastly, 
but  very  rarely,  by  Act  of  Parliament.  In  the 
event  of  the  refusal  or  incapacity  of  any  of  the 
joint  owners  to  concur,  partition  can  only  be  en- 
forced by  the  judgment  or  order  of  the  Chancery 
Division  of  the  High  Court  of  Justice  (6),  which 


(a)  Littleton,  Beet.  243,  et 
seq. ;  Co.  Litt.  169  a.,  n.  (2). 

(6)  The  common-law  writ  of 
partition  was  abolished  by  3 
k  4  Will.  4,  c.  27 ;  and  the 
ancient  jurisdiction  (at  first 
concurrent  and  afterwards  ex- 
clusive) of  Courts  of  Equity 
vol.  V, 


over  all  causes  and  matters  re< 
lating  to  the  partition  or  sale 
of  real  estate  has  been  trans- 
ferred to  the  Chancery  Division 
of  the  High  Court  of  Justice 
(Supreme  Court  of  Judicature 
Act,  1873,  s.  34). 


PAKTITIONS. 


Wlienpiiiiefl 
•re  under  dia- 


By  Act  of  Ptar- 
liament. 


Under  the  In- 
doeuro  Aete. 


itself  vests  the  equitable  right,  and  provides  for  the 
transfer  of  the  legal  estate  by  conveyance  (c) ;  while, 
if  any  of  the  parties  whose  concurrence  in  the  par- 
tition is  required,  and  in  whom  any  part  of  the 
legal  estate  is  vested  {d\  are  under  disability,  the 
Court  may,  under  sect.  30  of  "  The  Trustee  Act 
1850"  (13  &  14  Vict  c.  60),  declare  that  any  of  the 
parties  to  the  action  are  trustees  of  the  lands,  or 
that  the  interests  of  unborn  persons  are  the  interests 
of  persons  who  on  coming  into  existence  would  be 
trustees,  and  thereupon  may,  by  order,  vest  or  convey 
their  interests  or  discharge  their  contingent  rights  (e). 

If  an  Act  of  Parliament  is  resorted  to,  it  operates 
as  a  conveyance  of  the  legal  estate,  and  binds  the 
persons  under  disability,  as  well  as  those  who  are 
free  from  disability. 

The  provisions  of  the  General  Inclosure  Act,  8 
&  9  Vict.  c.  118  (see  also  9  &  10  Vict,  c.  70,  and 

10  A;  11  Vict.  c.  Ill),  are  extended  to  partitions  by 

11  &  12  Vict.  c.  99,  ss.  13  and  14,  as  previously 
mentioned  (/).  By  12  &  13  Vict.  c.  83,  14  &  15 
Vict.  c.  53, 15  &  16  Vict.  c.  79,  17  &  18  Vict.  c.  97, 


(c)  See  Whalley  v.  Daw$on, 
2  Sch.  &  Lef.  367,  372 ;  Miller 
V.  WarmingUmf  1  J.  &  W.  484, 
493 ;  Stanley  v.  Wriffht,  3  Sm. 

&  Gif.  18. 

(d)  CoU  V.  Setcellf  17  Sm. 

40. 

(e)  See  the  cases  of -Bottrav. 

Wright,  4  De  G.  &  S.  265 ;  Be 
Bloamar,  2  De  G.  &  J.  88^ 
Moorehead  v.  Moorehead,  2 1.  B. 
Eq.  492 ;  LeeB  v.  Coidton,  L.  R. 


20  £q.  20 ;  Batnelt  t.  Afoxon,  L. 
R.  20  Eq.  182;  md  Shepherd  r. 
Churchill,  25  Beay.  21 ;  and 
Moi^gan's  notes  on  this  section 
of  the  Trustee  Act. 

(/)  Vol.  11.  pt  i.  4th  ed., 
p.  99,  n.  («),  where  a  pre- 
cedent of  an  agreement  to 
make  a  partition,  and  to  apply 
to  the  Inclosure  Commissioners 
to  give  effect  thereto,  will  be 
foimd. 


PARTITIOKS.  3 

20  &  21  Vict.  c.  31,  22  &  23  Vict.  c.  43,  and  31  &  32 
Vict.  c.  89,  the  Acta  for  enclosing,  exchanging,  and 
improving  land,  are  amended  and  extended,  and  these 
acts  are  incorporated  with  1-1  &  12  Vict.  c.  99  {g). 
Where  recourse  is  had  to  the  Inclosm^e  Commis- 
sioners, no  conveyance  is  necessary,  and  the  parti- 
tion is  made  by  the  order  of  the  Commissioners, 
which  has  the  effect  of  transferring  to  the  entirety 
of  the  premises  allotted,  in  respect  of  each  share, 
the  uses,  trusts,  powers  and  provisions  previously 
existing  in  the  undivided  share. 

Where  partitions  are  effected  by  conveyance,  the  As  to  partitions 

effected  by  con- 
form of   conveyance  will  be   sii3[iilar,  whether  the  vejance. 

partition  is  voluntary  or  is  compelled  by  the  Court 
In  the  latter  case,  instead  of  the  recital  of  the  agree- 
ment for  partition,  recitals  of  the  proceedings  in  the 
suit  or  action,  and  of  the  conveyance  having  been 
settled  by  the  judge,  must  be  substituted  (Ji).  It 
should  be  borne  in  mind  that  the  power  of  the  Court 
to  enforce  partition  is  extended  to  copyhold  and 
customary  lands  by  4  &  5  Vict  c.  35,  s.  85  (see 
also  21  &  22  Vict.  c.  94).  Independently  of  the 
first-mentioned  statute,  a  Court  of  Equity  had 
no  jurisdiction  to  direct  the  partition  of  copyholds 
or  customary  freeholds  (i),  although  previous  to 
that  Act  the  Court  might,  in  a  suit  for  partition 
of  freeholds  and  copyholds,  direct  the  copyholds 

{g)  See  also  Vol.  III.  pt.  i.  loorthy  11  Sim.  315,  317;  Jope 

3rd  ed.  p.  554,  note  (6).  v.  Morshead,    6    Beav.    213  j 

(h)  See  Precedent  V.  infra,  Clarke  v.  Clayton,  2  Giff.  333 ; 

p.  49.  Bowles    V.    Eump,   9   W.   R. 

{{)  HomcasUe    v.    Charles-  370. 

u3 


PARTITIONS. 


to  be  allotted  in  entirety  to  one  of  the  parties  (k)  ; 
and  it  would  decree  specific  performance  of  an  agree- 
ment for  a  division  of  copyholds  {I). 
Partition  may  be       Partition  may  be  made  of  every  kind  of  property, 

made  of  CTory  ^  .     .         . «    ^ 

kind  of  property,  whether  corporcal  or  incorporeal ;  and  it  is  said  that 


(k)  Dillon  V.  Coppin,  6  Beay. 
217,  n. 

(l)  Bolton  V.  Ward,  4  Hare, 
530. 

Independently  of  any  sta- 
tute, Courts  of  Equity  always 
had  jurisdiction  to  compel  the 
partition  of  real  estate,  and 
also  to  order  a  sale  instead  of 
partition,  where  all  parties  were 
sui  juris  and  concurred,  or 
where,  some  of  the  parties 
being  infants,  and  the  rest 
concurring,  the  Court  was  of 
opinion  that  a  sale  would  be 
beneficial  to  the  infieints.  But 
a  sale  could  not  be  ordered 
against  the  express  wish  of  any 
one  of  the  co-owners.  The  juris- 
diction to  direct  a  sale,  instead 
of  partition,  was  considerably 
extended  by  the  Partition  Act, 
1868  (31  &  32  Vict  c.  40), 
which,  among  other  improve- 
ments, enabled  the  courts  to 
disregard  the  wishes  of  a  dis- 
sentient minority  in  value  of 
the  co-owners.  The  last-men- 
tioned Act  has  been  amended 
by  the  Partition  Act,  1876 
(39  &  40  Vict  c.  17).  For  in- 
formation with  respect  to  the 
origin,  nature,  and  extent  of 
this  bead  of  equitable  jivis- 


diction  the  reader  is  referred 
to  the  note  to  Agar  v.  Fair- 
fax, in  Tudor,  L.  C.  Eq.  Vol. 
XL  p.  467,  and  see  supra,  p.  1, 
note  (a). 

It  is  proper,  however,  here 
to  remark  that,  although  a 
judgment  of  partition  is, 
generally  speaking,  a  matter 
of  right,  partition  cannot  be 
compelled  in  every  case  in 
which  it  can  be  effected  by 
mutual  consent.  Thus  only  a 
person  entitled  in  possession 
can  successfully  maintain  a 
partition  action  {Evans  v.  Bag- 
sMw,  L.  R.  5  Ch.  340),  while 
there  is,  of  course,  no  difficulty 
in  parting  a  reversion  by  agree- 
ment. Moreover  a  partition 
action  cannot  (or  at  least  pre- 
viously to  the  passing  of  the 
Judicature  Acts  could  not)  be 
used  as  a  means  of  trying  a 
disputed  question  of  title 
(Gifard  v.  Williams,  L.  R.  5 
Ch.  546 ;  but  see  Burt  v. 
Hdlyar,  ib.  14  Eq.  160).  The 
costs  of  a  partition  suit  were 
formerly  borne  by  the  parties 
in  proportion  to  the  value  of 
their  respective  interests,  ac- 
cording to  the  rule  laid  down 
in  Agar  v.   Fairfax.     It  ap- 
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a  partition  of  lands  entailed  on  coparceners^  if  equal 
at  the  time  of  partition,  will  bind  the  issue  in  tail  (m). 
A  rent-charge  may  be  parted  without  the  consent  of 
the  owners  of  the  land  charged,  and  the  land  will  be 
subject  to  several  distresses  for  the  several  parts  (71) ; 
but  the  rent-service  incident  to  a  reversion,  of  which 
partition  is  made,  cannot  be  apportioned  as  against 
the  tenant  without  his  consent  (0). 

In  all  cases  of  partition  of  freeholds  the  present  Form  of  the 
practice  is,  to  vest  the  entirety  in  a  grantee  to  uses  ^.j^ehoicu  • 
by  a  general  conveyance  from  all  the  parties  inter- 
ested ;    or,  if  any  of  the  shares  are  settled  with 
powers  of  partition,  then  to  appoint  those  shares 
to  uses*     The  uses  are  then  separately  declared  of 
the  lands  taken   in   severalty  by  each  party,   so 
that,  in  fact,  each  party  takes  his  land  as  a  pur- 
chaser.     Copyholds  are   similarly  dealt  with,   by  — Copyhoidi; 
means  of  a  covenant  by  all  parties  to  surrender, 
and  a  surrender  accordingly  of  the  diflFerent  tene- 
ments to  the  different  parties  in  severalty ;  if  any 
share  has  been  settled  with  a  power  of  partition,  there 


pears,  however,  that  the  court 
18  not  now  bound  bj  this  rule, 
and  wiU  exercise  a  discretion, 
and  either  follow  the  old  rule 
or  direct  the  costs  to  be  psdd 
out  of  the  estate  or  other- 
wise, as  may  seem  just  under 
the  circumstances  of  the  par- 
ticular case  {Smpgon  y.  Ritchie, 
L.  R.  16  Eq.  103). 

(i»)  Co.  litt.  173.  b. 

(n)  Bivit  T.  Watdon,  5  M.  & 
W.  255. 


(0)  Roberts  v.  Snellf  1  Man. 
&  Gr.  577,  and  see  supra,  Vol. 
I.  4th  ed.  p.  546 ;  Dart,  V.  & 
P.  5th  ed.  p.  131. 

With  respect  to  the  method 
of  parting  an  advowson,  see 
note  (d)  to  Precedent  IIL,  in- 
fra p.  41 ;  and,  as  to  a  manor, 
the  cases  referred  to  in  note  (c) 
to  the  same  Precedent,  infra, 
p,40. 
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— leaseholds. 


No  implied  war- 
ranty. 


Dower —  to  be 
released  on  par- 
tition— when. 


must  be  an  exercise  of  the  power.  It  has  been  made 
a  question,  whether  the  lord's  Ucense  is  necessary  for 
the  partition  of  copyholds  ;  but  this,  of  course,  does 
not  arise  when  the  partitix)n  is  carried  out,  as  it 
always  should  be,  by  surrender.  As  terms  of  years 
are  not  capable  of  being  limited  to  uses,  the  same 
method  of  partition  cannot  be  adopted,  but  the  par- 
tition may  be  made  either  by  mutual  assignments  by 
the  diflferent  tenants  of  their  undivided  shares  to  each 
other  (p),  or  by  an  assignment  by  all  the  tenants  of 
all  the  property  to  a  trustee,  in  trust,  to  assign  the 
separate  properties  to  the  persons  who  are  to  take 
them  in  severalty,  and  an  assignment  fipom  the  trustee 
accordingly. 

The  common-law  incidents  of  implied  warranty 
and  condition  annexed  to  a  partition  by  coparceners 
did  not  apply  where  the  partition  was  eflfectuated  by 
a  conveyance  to  uses,  or  where  covenants  for  title 
were  inserted ;  and  now,  by  sect.  4  of  8  &  9  Vict, 
c.  106,  it  is  enacted,  that  a  partition  made  by  deed  shall 
not  imply  any  condition  at  law,  and  therefore  a  clause 
negativing  any  implied  warranty  is  no  longer  re- 
quired. 

The  wives  of  joint  tenants  are  not  dowable  {q\ 
and  therefore  need  not  concur  in  a  partition ;  but 
the  wives  of  tenants  in  common,  coparceners,  and 
heirs  in  gavelkind  are  dowable  of  their  husbands' 
undivided  shares  (r),  and  must  therefore  (if  married 
before  the  1st  of  January,  1834),  be  parties  to  and 


(p)  See  Precedent  V. 

(q)  Litt.  s.  4o. 

(r)  1   Cru.  Dig.  by  White, 


162 ;     see    also  Reynard    v. 
Spence,  4  Beav.  103. 
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acknowledge  the  partition  deed  in  order  to  release 
their  dower. 

In  partitions  under  a  judement  of  the  Court  the  As  to  the  cu- 

.  .  tody  of  the 

practice  seems  to  be  to  give  the  custody  of  the  title  deeds. 
deeds  to  the  person  having  the  greatest  interest  in 
the  estate  (s) ;  but  where  the  parties  are  equally 
interested^  the  custody  is  given  to  the  plaintiff,  and 
where  there  were  many  persons  interested,  the  par- 
tition deed  was  directed  to  be  enrolled,  and  any 
party  was  to  be  at  liberty  to  have  a  duplicate  at  his 
own  expense  (t) ;  of  course,  however,  the  person 
to  whom  any  particular  part  of  the  property  is 
allotted  in  severalty  is  entitled  to  the  custody  of  the 
documents  of  title  relating  exclusively  to  such  part 
of  the  property  (u).  In  partitions  by  mutual  con* 
veyance  the  title  deeds  are  generally  delivered  to 
the  person  who  has  the  greatest  interest,  but  if  all 
are  equally  interested  an  arrangement  is  made  that 
one  shall  hold  them.  In  either  case  the  person 
taking  the  deeds  should  covenant  for  their  produc- 
tion. If  the  partition  is  effected  by  means  of  one 
deed,  duplicates  should  be  executed  by  all  parties, 
and  oni^  .r^taii^^  by  each  of  the  others. 
,  Under  pjodinary  circumstances  a  partition  deed  What  the  iiar- 
will*contain, — (1.)  recitals  of  the  title  of  the  several  shonid  contain. 
partitioners  to  the  property  to  be  parted,  and  of 
their  agreement  to  effect  the  partition — (2.)  a  con- 
veyance to  a  grantee  adapted  to  the  respective  estates 
of  the  partitioners— (3.)  a  correct  description  of  the 

(s)  Jones  y.  RobvMon^  3  De         {t)  EUon  v.  Elton. 
Q.  M.  &  G.  910  3  EUon  y.  ElUniy         (it)  JoneB  y.  jRohinson, 
27  Beay.  632. 
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Partition — 
whether  it  may 
be  made  by 
Tirtoeof  a 
power  of  sale 
and  exchange. 


Stamps. 


parcels  to  be  taken  by  the  partitioners  in  severalty  : 
which  is  best  eflFected  by  schedules  and  apian — (4.) 
limitations  of  their  several  parcels,  according  to  the 
intention  of  the  parties  or  the  old  limitations — (5.) 
proper  covenants  for  title,  and,  where  necessary,  for 
the  production  of  deeds. 

Every  well-drawn  settlement,  whether  by  deed  or 
will,  of  an  undivided  share  contains  a  power  of  par- 
tition.  But  it  has  been  made  a  question,  whether 
a  partition  may  be  made  (in  the  absence  of  an  ex- 
press power  for  that  purpose)  by  aid  of  the  ordinary 
power  of  sale  and  exchange.  The  principal  cases  on 
this  question  are  reviewed  in  Sugden  on  Powers  (x)  ; 
and  the  question  has  also  been  previously  treated  of 
in  this  work  (y).  But  it  may  be  considered  to  have 
been  set  at  rest  by  the  recent  case  of  In  re  Frith 
and  Osborne  (z\  in  which  Sir  George  Jessel,  M.R., 
after  an  elaborate  examination  of  all  the  authorities 
bearing  on  the  point,  decided  that  a  power  of  ex- 
change of  lands  is  properly  executed  by  a  partition. 

Under  the  Stamp  Act,  1870  (33  &  34  Vict  c.  97), 
instruments  effecting  a  partition  or  division  are 
chargeable  with  ten  shillings  duty;  but  (s.  94)  where, 
upon  the  partition  or  division  of  any  real  or  heritable 
pn>perty,  a  consideration  exceeding  in  amount  or 
value  one  hundred  pounds  is  given  for  equality,  the 
principal  or  only  instrument  whereby  such  partition 
is  effected  is  chargeable  with  the  same  ad  valorem 
duty  as  a  conveyance  on  sale  for  such  consideration, 


(x)  8th  ed.  pp.  856,  et  seq.       pp.  552,  et  seq. 
(y)  VoL  III.  pt  i.  3rd  ed.         {z)  3  Ch.  D.  618. 


■      »•■  ■^- 
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and  with  such  duty  only.  Where  there  are  several 
instruments  for  completing  the  title  of  either  party, 
the  rules  (as.  76,  77)  which  regulate  the  ascertain- 
ment of  the  principal  instrument,  and  the  duty  pay- 
able on  the  other  instruments  in  cases  of  sales,  apply 
to  partitions.  The  duty  upon  a  duplicate  or  counter- 
part of  the  partition  deed  is  five  shillings.  It 
should  be  remembered  that  (under  s.  93)  a  dupli- 
cate or  counterpart  is  not  to  be  deemed  duly 
stamped  unless  it  is  stamped  as  an  original  instru- 
ment, or  unless  it  appears,  by  some  stamp  impressed 
thereon,  that  the  full  and  proper  duty  has  been  paid 
upon  the  original  instrument  of  which  it  is  the 
duplicate  or  counterpart. 
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PARTITION  of  FBEEHOLI>S  bff  tiro  TEXAXTS  tM 

COlOfOX. 

THIS  INDENTURE,  made  the daj  of 18—, 

Betwxen  a.  B.  of  &c.  [one  of  the  tenamts  im  common] 

and  C.  B.  his  wife  of  the  first  part,  E.  F.  of  J^c.  'Jkr  other 

tenant  in  comm^m]  of  the  second  part,  and  G.  H.  of  JLr. 

±  %»r\^  ■£        jrantre  to  utes]  of  the  third  part :  Whkbkas  the  said  A.  B. 

and  E.  F.  aae  seised  of  the  hereditaments  hereinafter  de« 

soribed  and  intended  to  be  hereby  assured  in  fee  simple 

in  posstrssion  firee  firom  incombiances  in  equal  undivided 

3.— otjfr«e=M!ai  moieties,  and  hare  agreed  to  make  a  partition  of  the  said 

Arpvmiua.        hereditaments  in  manner  hereinafter  appearing:  NOW 

4.  Tenain.        THIS  INTJENTURE   WITNTESSETH  that,  in  pnr- 

soance  of  the  said  agreement.  They  the  said  A.  B. 
and  E.  F.,  according  to  their  respectiTe  shares  and 
estates,  do  hereby  respectirely  grant,  and  she  the 
said  C.  B.,  with  the  concurrence  of  the  said  A.  B. 
and  for  the  purpose  of  extinguishing  her  right  of  dower, 
d«>th  hereby  release  and  dispose  of,  unto  the  said  G.  H. 

5.  Fircei-.  and  his  heirs,    Aix.    those    several    messuages  lands 

and  hereditaments  situate  in  the  parish  of in  the 

county  of  j  the  particulars  whereof  are  ^lecified  in 

the  first  and  second  schedules  hereto  (a):  Togethur 


Mwle  «€  ^^'*z  y^  "^^^  ^  ^^  iBUsi  method  ot  deahng  vitk  tiw  paicek  in  par- 
titions, and  it  is  by  fitf  tiie  most  convenieiit  way»  fifffmriilly  if 
thd  pagtiUuMgp  are  mnnenms.  Of  eoime»  hoverer,  ^  aov«tal 
parcdis  taken  in  severalty  may  be  deacxib«d  in  the  hodj  of  the 
deed,  and  diatinguiahed  as  those  <*of  which  the  imbb  axe  first, 
seeoBdly.  &c,  hereinafter  dedaied.**  A  paititian  is  genonJly  pre- 
ceded by  a  sarrey,  for  the  pozpose  of  a^justins  Oe  postkus  to  he 

taken  in  aeivahy,  and  this  surrey  fuoraishes  tiM  schednkd  daMiq>. 
tion.    Tha  old  deecripticii  ^that  ia  tiie  iostntoMnt  by  whidi  the 
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WITH  all  buildings  erections  fixtures  hedges  ditches  fences     PBWBDBire  i. 
ways  watercourses  liberties  privileges  easements  advan-      vbeeholm. 


tages  and  appurtenances  to  the  said  several  messuages  .general  wonis. 
lands  and  hereditaments,  or  any  of  them  appertaining,  or 
with  the  same,  or  any  of  them,  now  or  heretofore  occupied 
used,  or  enjoyed,  or  reputed  or  known  as  part  or  parcel 
of  them,  or  any  of  them,  or  appurtenant  thereto  (6),  And  —estate  clanae. 
all  the  estate  right  title  interest  claim  and  demand  of 
them  the  said  A.  B.,  G.  B.  and  E.  F.  and  each  of  them 
in  to  and  upon  the  same  premises :  To  have  and  to  6.  Habendum. 
HOLD  the  premises  hereinbefore  expressed  to  be  hereby 
granted  unto  the  said  G.  H.  and  his  heii's:    To  the 
USES  upon  the  trust  and  with  and  subject  to  the  power 
hereinafter  declared  and  contained,  that  is  to  say.  As 
TO  the  messuages  lands  and  hereditaments  specified  in  — Aatopre- 
the  first  schedule  hereto,  with  their  rights  easements  and  schedule ; 
appurtenances  as  aforesaid  (6),  To  such  uses  for  such  es- 
tates and  in  such  manner  as  the  said  A.  B.  shall  by  deed 
appoint ;  and  in  default  of  and  until  any  such  appointment  —to  uses  to  bar 
and  so  far  as  any  such  appointment  shall  not  extend.  To  of  one  of  the 
the  use  of  the  said  A.  B.  and  his  assigns  during  his  life  *®°*°*®  *** 

"  o  common. 

without  impeachment  of  waste ;  And  after  the  determina- 
tion of  that  estate  by  any  means  in  his  lifetime.  To  the 
USE  of  the  said  G.  H.  and  his  heirs  during  the  life  of  the 
said  A.  B.,  in  trust  for  the  said  A.  B.  and  his  assigns  ; 
And  after  the  determination  of  the  estate  so  limited  to 
the  said  G.  H.  and  his  heirs  as  aforesaid.  To  the  use  of 
the  said  A.  B.  his  heirs  and  assigns  for  ever :  And  as  —As  to  pre- 

.  .  mises  in  second 

TO  the   messuages  lands   and    hereditaments    specified  schedule; 
in  the   second  schedule  hereto,  with  their  rights  ease- 


tenancy  in  common  was  created,  if  it  were  created  by  an  assurance) 
is  Qsnally  given  in  the  general  conveyance  of  the  entire  estate  to  the 
gnmtee,  and  serves  to  connect  the  old  with  the  modem  description 
in  the  schednles. 

(6)  As  to  the  importance  of  these  words,  see  note  (6),  infra^ 
p.  19. 
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milHOLDS. 

— to  the  use  of 
the  other  tenant 
in  common  in  fee. 

7.  Covenants 
for  title ; 


— for  right  to 
convey ; 


— for  quiet  en- 
joyment ; 


— free  from  in* 
cumbranceB ; 


— and  for 
farther  assur- 
ance. 


ments    and  appurtenances  as  aforesaid.  To .  the  use 
of  the  said  E.  F.  his  heirs  and  assigns  for  ever :  And 
EACH  of  them  the  said  A.  B.  and  E.  F.,  so  far  only  as 
relates  to  the  equal  undivided  moiety  of  which  he  claims 
to  be  seised  as  hereinbefore  is  recited  of  the  said  premises 
hereinbefore  expressed  to  be  hereby  assured,  doth  hereby 
for  himself  his  heirs  executors  and  administrators  cove- 
nant  with  the  said  G.  H.  his  heirs  and  assigns  :  That, 
notwithstanding  anything  by  the  said  A.  B.  and  C.  B. 
and  £.   F.   respectively,   or  any   of   the  ancestors  or 
testators  of  the  said  A.  B.  and  E.  F.  respectively,  done 
omitted   or  knowingly  suffered,   they   the    said   A.   B. 
and   C.  B.   and  E.   F.  now  have  power  to  grant  re- 
lease and  dispose  of  all  the  said  premises  hereinbefore 
expressed  to  be  hereby  assured  and  eveiy  part  thereof,  to 
the  uses  hereinbefore  declared ;  And  that  the  same  pre- 
mises shall  at  all  times  remain  and  be  to  the  uses  herein- 
before declared,  and  be  quietly  entered  into  and  upon  and 
held  and  enjoyed,  and  the  rents  and  profits  thereof  re- 
ceived respectively  by  tlie  said  A.  B.  his  heirs  appointees 
and  assigns,  and  by  the  said  E.  F,  his  heirs  and  assigns  ac- 
cordingly, without  any  interruption  or  disturbance  by  them 
the  said  A.  B.  and  G.  B.  and  E.  F.  or  any  of  them  or  any 
person  claiming  through  or  in  trust  for  them  or  any  of 
them,  or  any  of  the  ancestors  or  testators  of  the  said  A.  B. 
and  E.  F. respectively;  And  that  free  and  discharged  from 
or  otherwise  by  them  the  said  A.B.  and  E.  F.  respectively 
or  their  respective  heirs  executors  or  administrators  suffi- 
ciently indemnified  against  all  estates  incumbrances  claims 
and  demands  created  occasioned  or  made  by  the  said  A.  B. 
and  C.  B.  and  E.  F.  or  any  of  them  or  by  any  of  the  ances- 
tors or  testators  of  the  said  A.B.  and  E.F.  respectively,  or 
by  any  person  claiming  through  or  in  trust  for  them  or  any 
of  them,  or  any  of  the  ancestors  or  testators  of  the  said 
A.  B.  and  E.  F.  respectively:  And  further  that  they 
the  said  A.B.,  and  C.  B.  and  E.  F,  respectively,  and  every 
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person  having  or  claiming  any  estate  or  interest  in  the  said 
premises  or  any  part  thereof  through  or  in  trust  for  them 
respectively,  or  any  of  the  ancestors  or  testators  of  the 
said  A.  B.  and  E.  F.  respectively,  will  at  all  times  at  the 
cost  of  the  person  or  persons  for  the  time  being  seised  of 
and  interested  in  the  premises  under  the  uses  hereinbefore 
declared,  execute  and  do  every  such  assurance  and  thing 
for  the  further  or  more  perfectly  assuring  all  or  any  of 
the  said  premises  to  the  uses  hereinbefore  declared,  as  by 
the  said  A.  B.  and  E.  F.  respectively  or  other  the  person 
or  persons  aforesaid  shall  be  reasonably  required.    In 

IVITNESS,  &C.  (c). 


PBEOSDBKT  I. 
FAEIHOLD& 


THE  FIRST  SCHEDULE  REFERRED  TO  IN  THE  ABOVE- 
WRITTEN  INDENTURE. 

THE  SECOND  SCHEDULE  REFERRED  TO  IN  THE  ABOVE- 
WRITTEN  INDENTURE, 


II. 

PARTITION,  by  four  coheirs,  of  freeholds  and  copy- 
holds. Two  of  the  SHARES  having  been  settled  on 
MARRIAGE,  the  PARTITION  OS  to  them  18  made  under 
POWERS  in  ike  settlements.  Apportionment  in 
equal  shares  of  a  rent-charge  charged  on  all  the 
lands  partitioned,  mth  cross  powers  of  distress. 


THIS  INDENTURE,  made  the 


day  of 


18-, 


PRX01CDKNT  II. 


FRKKHOLDS  AND 
COPYHOLDS. 


Between  A.  B.  of  &c.  spinster  [eldest  coheir]  of  the  first  l.  rartica. 
part,  C.  D.  of  &c.  and  E.  F.  of  &c.  [trustees  of  settlement  of 
second  coheir]  of  the  second  pai't,  G.  H.  of  &c.  and  J.  H. 
his  wife  (formerly  J.  B.  spinster)  [second  coheir]  of  the 


(c)  The  deed  must  bo  acknowledged  by  C.  £. 
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FRXSflOLDS  AND 
COPYHOLDS. 


2.  Eecitalof 
seiBin  of 
ancestor; 


3. — of  hifl  deatl) 
intestate  and 
leaving  four 
coheirs ; 


4. — of  thcBettle* 
nients  of  the 
shares  of  two  of 
the  coheirs,  and 
of  an  exchange ; 


5. — of  agree- 
ment for  par- 
tition ; 


thii'd  part,  H.  B.  of  itc.  spinster  [third  colieir]  of  the 
fourth  part,  L.  M.  of  &c.  and  N.  P.  of  &c.  [trustees  of  settle- 
ment of  fourth  coheir]  of  the  fifth  part,  the  said  C.  D.  and 
Q.  D.  his  wife  (formerly  Q.  B.  spinster)  [fourth  coheir} 
of  the  sixth  part,  and  B.  S.  [grantee  to  uses]  of  the  seventh 
part :  Wheheas  J.  B.  late  of  &c.  was  at  the  time  of  his 
death  seised  of  several  freehold  messuages  lands  and 
hereditaments  for  an  estate  of  inheritance  in  fee  simple, 
and  was  legally  or  equitably  seised  or  entitled  of  or 
to  several  copyhold  messuages  lands  and  hereditaments 
for  an  estate  of  inheritance  to  him  and  his  heirs  ac- 
cording to  the  customs  of  the  several  manors  of  which 
the  same  are  respectively  holden,  subject  nevertheless 

to  a  yearly  rent-charge  of  £ payable  to  E.   T.   of 

&c.,  his  heirs  and  assigns,  out  of  the  said  freehold 
and  copyhold  hereditaments :    And   whereas  the  said 

J.  B.  died  on  the day  of 18 — ,  intestate  and 

leaving  the  said  A.  B.,  J.  H.  (then  J.  B.  spinster),  H.  B. 
and  Q.  D.  (then  Q.  B.  spinster),  his  only  children  and 
coheirs  at  law,  and  also  his  coheirs  according  to  the 
custom  of  the  several  manors  of  which  the  said  copyhold 
hereditaments  are  respectively  holden:  [Recital  of  the 
settlement  on  tJie  marriage  of  J.  H.  of  her  fourth  share, 
C,  D.  and  E,  F.  being  the  trustees  in  whom  the  legal  estate 
is  vested,  and  also  donees  of  the  power  of  partition,  which 
shotdd  be  recited  verbatim ;  Similar  recital  of  the  settlement 
on  the  inarriuge  of  Q.  D.  of  her  fourth  share,  L.  M.  and 
N.  P.  being  the  trustees  in  whom  the  legal  estate  is  vested, 
and  also  donees  of  the  power  of  partition,  which  sJiouldalso 
be  recited  verbatim;  recitals  of  agreement  for  an  Act  of 
Parliament  and  of  an  Act  of  Parliament  whereby  some  of 
the  lands  described  in  the  schedules  thereto  which  descended 
upon  the  coheirs  were  given  in  exchange  and  others  taken 
in  lieu  thereof  (a)] :  And  whereas  the  said  A.  B.,  and  the 


{a)  The  recital  of  the  agreement  for  the  Act  of  Parliament,  and  of 
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said  C.  D.  and  E.  F.  as  such  trustees  as  aforesaid  at  the     pmcidkkt  n. 

request  and  by  the  direction  of  the  said  G.  H.  and  J.  H.,    frksholds  akp 

and  the  said  H.  B.,  and  the  said  L.  M.  and  N.  P,  as  such  __?!!^"^"^ 

trustees  as  aforesaid  at  the  request  and  by  tlie  direction 

of  the  said  C.  D.  and  Q.  D.,  have  agreed  respectively  to 

make  a  partition  in  manner  hereinafter  mentioned  of  all 

the  said  hereditaments  which  descended  to  the  said  A.  B., 

J.  H.,  H.  B.  and  Q.  D.  either  as  coheirs  at  law  or  as 

ciistomary  coheirs  of  the  said  J.  B.  their  late  father  as 

aforesaid,  except  the  said  hereditaments  comprised  in  the 

said  second  schedule  to  the  said  Act  of  Parliament,  and 

which  were  thereby  given  in  exchange,  and  also  of  all 

the  hereditaments  which  were  comprised  m  the  said  first 

schedule  to  the  Act  of  Parliament,  and  which  were  thereby 

taken  in  exchange  for  the  hereditaments  comprised  in  the 

said  second  schedule  thereto :  And  whereas  the  parti-  6;— of  the  par- 

ticiilars  of  the 

ciilars  of  all  the  said  hereditaments  so  agreed  to  be  par-  partition ; 
titioned  as  aforesaid  are  comprised  in  the  fom*  schedules 
hereto,  and  on  the  treaty  for  the  said  partition  it  was 
agreed,  that  such  of  the  said  hereditaments  as  are  com- 
prised in  the  first  schedule  hereto  should  be  taken  in 
severalty  by  the  said  A.  B.,  and  that  such  of  the  said 
hereditaments  as  are  comprised  in  the  second  schedule 
hereto  should  be  taken  in  severalty  by  the  said  CD.  and 
E.  F.  as  such  trustees  as  aforesaid,  and  that  such  of  the 
said  hereditaments  as  are  comprised  in  the  third  schedule 
hereto  should  be  taken  in  severalty  by  the  said  H.  B.,  and 
that  such  of  the  said  hereditaments  as  are  comprised 
in  the  fourth  schedule  hereto  should  be  taken  in  seve- 
ralty by  the  said  L.  M«  and  N.  P.  as  such  trustees  as 


the  Act,  would  probably  in  this  case  require  to  be  pretty  full,  and, 
of  course,  the  parcels  given  and  taken  in  exchange  wonld  Lave  to  be 
specified  by  full  description,  or  by  the  annexation  to  the  partition 
deed  of  copies  of  the  schedules  to  the  Act.  The  recitals  of  the  powers 
of  partition  should  show  the  power  of  the  trustees  to  giye  receipts 
for  money  paid  for  equality  of  exchange. 
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nmcam  n.    aforesaid :  And  whebeas  on  the  said  treaty  it  was  also 
FBKBHOLBs  A»   a^Tced,  that  the  person  or  persons  taking  the  said  here- 

ditaments   comprised   in  the  said  first  sdiedole  hereto 

be  Mud  faT"  should  pay  for  equality  of  partition  (ft)  the  smn  of  £ —  to 
eqaality  of  pur-  the  person  or  peisons  taking  the  said  hereditaments  com- 
prised in  the  said  second  schedule  hereto,  the  som  of  £ — 
to  the  person  or  persons  taking  the  said  hereditaments 
comprised  in  the  said  third  schedule  hereto,  and  the 
smn  of  £ —  to  the  person  or  persons  taking  the  said 
hereditaments   comprised  in  the  said  fourth  schedule 

hereto,  and  that  the  said  yearly  rent-charge  of  £ 

should  be  apportioned  in  manner  hereinafter  appearing : 
s—Testatum.      NOW  THIS  INDENTURE  WITNESSETH  that,  in 

pursuance  of  the  said  agreements,  and  in  consideration  of 
the  sum  of  £ —  upon  the  execution  of  these  presents 
paid  to  the  said  C.  D.  and  E.  F.  as  such  trustees  as 
aforesaid  by  the  said  A.  B.  (the  receipt  and  payment  of 
which  sum  of  £ —  they  the  said  C.  D.  and  E.  F.  and  also 
Donees  of  power    the  said  G.  H.  and  J.  H.  do  hereby  acknowledge).  They 

of  putitioii— 

the  said  C.  D.  and  E.  F.  in  exercise  of  the  said  powers 
to  them  for  this  purpose  given  by  the  said  indenture  of 

the day  of 18 —  [the  firtt  $(ttlemeni\  and  the 

said  Act  of  Parliament  bv  reference  thereto  as  herein- 

before  is  mentioned,  and  of  every  or  any  otlier  power 

—«t  the  request   enabling   them,  and   at  the  request  and  by  the  direc- 

of  teumt  for 

life—  tion  of  the  said  G.  H.  and  J.  H.,  do  hereby  revoke  all 

— reTokeoid        and  every  the  uses  trusts  estates  powers  provisoes  and 
^"™~^  limitations  which  under  or  by  virtue  of  the  said  indenture 

of  the day  of 18 —  [the first  setUement]  were  im- 
mediately before  the  execution  of  these  presents  subsist- 
ing or  capable  of  taking  effect  of  or  in  the  said  undivided 

Stamp  Act^  (6)  It  has  been  suggested  that,  having  regard  to  the  provisions  of 

1870,  B.  94.  ii^e  Stamp  Act,  1870  (see  sec  94),  the  sum  paid  for  equality  should  be 

apportioned  between  the  freeholds  and  the  copyholds,  and  that 
something  should  be  apportioned  to  each  manor.  This,  however, 
seems  a  needless  refinement. 


mvmmw^^m 


FRKKH0LD6  RKD 
COPYHOLDS. 
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fourth  share  comprised  in  the  said  indenture  of  the prkcedkht  n. 

day  of 18 —  [the  first  settlement']  in  the   said  free- 

hohl  and  cop)'hold  hereditaments  and  premises,  an  undi- 
vided fourth  share  whereof  was  thereby  released  and  cove- 
nanted to  be  surrendered  respective!}'  as  aforesaid  (except 
the  said  undivided  fourth  share  of. the  hereditaments  com- 
prised in  the  said  second  schedule  to  the  said  Act  of 
Parliament),  and  also  all  the  uses  trusts  estates  powers 
provisoes  and  limitations  which  under  or  by  vu'tue  of  the 

said  indentui-e  of  the  day  of 18 —   [the  first 

settlement]  and  the  said  Act  of  Parliament  b}'  refer- 
ence thereto  were  immediately  before  tlie  execution 
of  these  presents  subsisting  or  capable  of  taking  effect 
of  or  in  the  said  undivided  foiu'th  share  by  the  said 
Act  of  Parliament  limited  to  the  said  C.  D.  and  E.  F. 
as  such  trustees  as  aforesaid,  in  the  said  heredita- 
ments comprised  in  the  said  first  schedule  to  the  same 
Act,  And  do  appoint  that  the  same    undivided  fouiili  —^^  appoint 

one-fourth  share. 

share    shall   hencefoith   go   and    remain   To   the    uses 
upon   and  for  the  trusts  intents    and    purposes,    and  9,  To  the  uses 
with  and  subject  to  the  powers   provisoes   agi*eements  clared. 
and   declai*ations    hereinafter  limited   and   declared    or 
referred    to     concerning    the     same  :     AND     THIS  to.  Further  tes- 
INDENTURE    ALSO   WITNESSETH,  &c.  [similar  re^^'^tl^tTd^" 
revocation  {with  the  apjyropriated  consideration)  of  the  JJ??"*^''*^ 
uses  of  the  second  settlement  by  L.  M.  and  N.  P.,  with  settled  share. 
the  consent  of  the  said  C-  D.  and  Q,  Z>. :  And  appoint- 
ment by  L,  M.  and  N,  P.,  with  the  consent  of  C.  D. 
and  Q,  Z>.,  of  the  fourth  share  comprised  in  the  second 
settlement^    and    in    the    said    Act    of    Parliament    by 
reference  thereto^  following  the  forms  prescribed  by  that 
settlement]'.  AND  THIS  INDENTURE  ALSO  WIT-  n.  Further  tes- 
NESSETH  that,  in  further  pursuance  of  the  said  agree-  by  aU  the 
ments,  and  in  considemtion  of  the  sum  of  £ —  upon  the  P*'^*®*' 
execution  of  these  presents  paid  to  the  said  H.  B.  by  the* 
said  A.B.  (the  receipt  whereof  the  said  H.  B.  doth  hereby 

VOL    V.  0 
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acknowledge),  she  the  said  A.  B.,  so  far  as  relates  to  her 
undivided  fourth  share  in  the  said  hereditaments  herein- 
after expressed  to  be  hereby  assured,  doth  hereby 
grant,  and  the  said  C.  D.  and  E.  F.,  as  such  trustees  as 
aforesaid,  at  the  request  and  by  the  direction  of  the 
said  G.  H.  and  J.  H.  his  wife,  and  so  far  as  relates 
to  the  undivided  fourth  share  which  became  vested 
in  them  the  said  CD.  and  E.  F.  as  such  trustees  as 
aforesaid,  in  the  same  hereditaments,  do  and  each  of 
them  doth  hereby  grant,  and  the  said  G.  H.  and  J.  H., 
so  far  as  relates  to  tlie  said  last-mentioned  undivided 
fourth  share  in  tlie  same  hereditaments,  do  and  each 
of  them  doth  hereby  grant  and  confii-m,  and  the  said 
H.  B.,  so  far  as  relates  to  her  undivided  fouiih  share 
in  the  same  hereditaments,  doth  hereby  gi*ant,  and  the 
said  L.  M.  and  N.  P.,  as  such  trustees  as  aforesaid, 
at  the  request  and  by  the  direction  of  the  said  C.  D. 
and  Q.  D.,  and  so  far  as  relates  to  the  undivided  fom*th 
share  which  became  vested  in  them  the  said  L.  M.  and 
N.  P.  as  such  trustees  as  aforesaid  in  the  same  here- 
ditaments, do  and  each  of  them  dotli  hereby  grant,  and 
the  said  C.  D.  and  Q.  I).,  as  to  the  last-mentioned 
undivided  fom*th  share  in  tlie  same  hereditaments,  do 
and  each  of  them  doth  hereby  grant  and  confirm,  unto 
the  said  R.  S.  and  his  heirs.  All  that,  &c.  [Parcels] 
(being  the  freehold  hereditaments  the  particulars  whereof 
are  comprised  in  the  said  first  schedule  hereto) :  Axd 
ALSO  ALL  THAT,  &c.  [Purcels]  (being  the  freehold  heredita- 
ments, the  particular  whereof  are  comprised  in  the  said 
second  schedule  hereto) :  [Similar  descriptions  and  refer- 
ences as  to  the  hereditaments  in  the  third  and  fourth 
schedvlcs,  and  General  tvords  and  Estate  clause,  supra, 
13.  Habendum,    p,  10]:  To  HAVE  AXD  TO  HOLD  the  premises  hereinbefore 

expressed  to  be  hereby  gi*anted  and  confirmed  (subject 
nevertheless  and  charged,  as  to  such  of  the  said  premises 
as  were  comprised  in  the  said  first  schedule  to  the  said 


12.  Farc«l8 
(freeholdfl). 
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Act  of  Parliameniy  to  and  with  the  said  annual  sum  or     pbecbdiot  ii. 
yearly  rent-charge  of  £ ,  and  the  powfers  and  reme-    trmholds  ahd 


COPTHOLBS. 


dies   for   enforcing   payment   thereof  when   in   arrear), 
unto  the  said  R.  S.  and  his  heirs,  To  the  uses  upon  —to  the  uses 
and  for  the  trusts  intents  and  purposes  and  with  and  ciared. 
subject  to  the  powers  provisoes  agreements  and  declara- 
tions   hereinafter  limited  and  declared  or  referred  to 
concerning  the   same  :   And  it  is  hereby   agreed   and  i^-,l>ec^aration 
declared,   that  the   appointments   and  also  the   grants 
hereinbefore   contained    shall    respective^   operate   and  " 
enure,  and  that  the  said  premises  hereinbefore  expressed 
to    be    hereby    appointed    and    granted   shall   go    and 
remain    To   the   uses   upon   and    for   the  tnists  intents 
and  purposes  and  with  and  subject  to  the  powers  pro- 
visoes agreements  and  declarations   hereinafter  limited 
and  declared  or  referred  to  concerning  the  same  respec- 
tivel}',  that  is  to  say :     As  to  such  of  the  said  heredita- 
ments as  ai*e  comprised  in  the  said  first  schedule  hereto, 
with  their  rights  easements  and  appurtenances  as  here- 
inbefore  expressed  (6),  To  the  use  of  the  said  A.  B. 


(&)  In  a  case  in  which  estates  A.  and  B.,  formerly  distinct,  be-   Asto  the  effect  of 
came  vested  in  coparceners,  and,  after  this  unity  of  seisin,  a  right  *  partition  on 
of  way,  which  had  been  always  enjoyed  by  the  owners  and  occupiers  Aqj^  \^y  ^y^^ 
of  A.  over  B.,  continued  to  be  used  by  the  occupiers  of  A. ,  and  by  owners  of  one 
a  deed  of  partition  the  coparceners  conveyed  both  estates,  **  with  all  ®?J**®  °^®^  *^® 
ways,  easements,  &c.,  to  the  said  messuages,  lands,  &c.,  hdonging  or 
appertaining  or  therewith  usually  held,  occupied  or  enjoyed  ;*'  to  hold  the 
messuage  and  estate  A.,  with  the  appurtenances,  to  the  releasee,  to  the 
use  of  one  coparcener  ia  fee  ;  and  to  hold  the  messuage  and  estate 
B.,  with  the  appurtenances,  tmto  and  to  the  use  of  the  releasee  in 
fee,  in  order  that  he  might  become  tenant  to  the  pnecipe  to  suffer  a 
recovery :  it  was  held  by  the  Court  of  Exchequer  Chamber  (revers- 
ing a  judgment  of  the  Court  of  King's  Bench),  that  there  was 
sufficient  indication  of  intention  that  the  way  should  pass  to  the 
releasee  with  estate  A,  as  being  a  way  **  therewith  usually  held, 
oocapied,  or  enjoyed,"  and  that  the  word  ^'  appurtenances,"  in  the 
hab«idum  of  that  estate,  was  so  explained  by  the  previous  general 

c  2 
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F&UH0LD6  AHD    clitameiits  as  are  comprised  in  the  said  second  schedule 

C0FTH0LD8. 


words  as  to  include  the  way ;  and  that  the  releasee  to  uses,  who  took 
B.  in  fee,  and  no  estate  in  A.,  never  had  such  a  seisin  as  would  ex« 
tinguish  the  way  hy  unity  of  seisin.  {James  v.  Plant,  4  Ad.  &  Ell« 
749.) 

In  this  case  the  ooparcenei*8  were  tenants  in  fee  of  one  estate 
and  tenants  in  tail  of  the  other,  and  the  right  of  way  had  heoome 
suspended  by  unity  of  seisin.  And  it  has  been  thought  that  the 
common  general  words,  though  sufficient  to  reyiye  a  way  thus 
suspended,  could  not  be  efifectual  to  reyive  and  pass  a  right  of  way 
which  had  become  actually  extinguished.  Upon  this  ground 
Lord  Eomilly  appears  to  have  proceeded  in  Thomaon  v.  Water- 
low,  L.  R.  6  Eq.  36;  and  in  Lamjley  v.  Ilammondy  ib.  3  Ex.  161, 
Kelly,  C.  B.  (following  Thomson  v.  Watcrlow),  lays  it  down  as 
law  that  such  words  **  cannot  make  or  revive  a  right  of  way 
which  never  before  existed  "(p.  168).  It  is  submitted,  however, 
upon  the  authority  of  the  dicta  of  the  Lords  Justices  in  Waits  v. 
Kehon,  L.  B.  6  Ch.  166,  and  of  Kay  v.  Oxley,  ib.  10  Q.  B.  360, 
that  there  is  no  such  rule  of  law,  and  that  upon  the  severance  of  a 
tenement,  either  by  the  sale  of  a  portion,  or  by  partition,  the  question 
whether  the  right  of  one  party  to  use  a  way  over  the  portion  re- 
tained by,  or  sold  or  allotted  to  the  other  is  to  be  determined  by 
looking  to  the  intention  of  the  parties.  Upon  a  partition  there  can 
be  little  doubt  that  the  parties  intend  that  each  allottee  shall  take 
the  property  allotted  to  him  **  in  the  same  plight  and  condition  as 
to  all  its  conveniences  and  means  of  enjoyment  as  it  was  held  and 
oocupied*at  the  time  such  partition  was  made"  (per  Tindal,  C.  J., 
in  James  v.  Plant,  ubi  supra).  And  a  consideration  of  the  above- 
cited  cases  leads  to  the  conclusion,  that  where,  upon  a  partition,  the 
conveyance  of  the  estate  to  the  gi'antee  to  uses  is  accompanied  by 
sweeping  general  words,  and  the  habendum  of  the  parcels  taken  in 
severalty  contains  a  reference  to  the  appurtenances  of  such  parcels, 
all  ways  which  previously  to  the  partition  had  (either  before  or 
after  the  union  of  the  whole  estate  in  one  person  as  a  single  tene- 
ment) been  appropriated  to  any  particular  messuage  or  close,  and 
of  which  the  convenience  has  not,  by  the  fact  of  the  partition,  ceased 
to  exist,  will  pass  to  the  allottee  in  severalty  of  such  messuage  or 
close.  A  similar  result  will  follow  as  to  any  other  easements,  or 
rights  analogous  to  easements,  belonging  to  each  of  the  allotted 
closes,  and  still  convenient  for  its  occupation  and  enjoyment.  Thus 
the  effect  in  this  respect  of  a  partition  deed  in  the  above  form  will 
usually  be,  to  create  in  favour  of  each  allotted  part  of  the  estate 
legal  servitudes  as  against  the  other  parts  of  the  estate,  and  to  place 
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hereto,  with  their  rights  easements  and  appm-tenances  as    pbboimkt  u. 
hereinbefore  expressed.  To  the  use  of  the  said  C.  D.  and    fbbbholds  avd 
E.  F.  their  heirs  and  assigns,  upon  and  for  such  of  the      oopthouw. 
trusts  intents  and  purposes  and  with  and  subject  to  such 
of  the  powers  provisoes  agreements  and  declarations  ex- 
pressed declared  and  contained  in  and  by  the  said  inden- 
ture of  the day  of 18 — [the  first  settlement],  as 

immediately  before  the  execution  of  these  presents  were 
subsisting  or  capable  of  taking  effect,  except  the  power  of 
partition :  [Similar  limitations  as  to  the  hereditaments  in 
the  third  schedule  to  II.  B.  in  fee — and  as  to  those  in  the 
fourtli  schedule  to  L.  3f.  and  N,  P.  in  fee  upon  the  trusts  of 
the  second  settle^nent] :  And  it  is  hereby  further  agreed  15.  Dcdaiation 
and  declared  that  the  appointments  hereinbefore  respec-  ^^^^^ shares  o£ 
tively  made  as  aforesaid,  As  to  the  two  undivided  fourth  ^^^  copyholdE. 
shares  respectively  comprised  in  the  said  indentures  of 

the day  of 18 — ,  and  tlie day  of 18 — 

[tlie  two  settlements],  in  the  copyhold  hereditaments  respec- 
tively comprised  in  the  said  four  schedules  hereto,  and  in 
their  appurtenances,  shall  opei*ate  and  enm*e,  To  the  uses 
upon  and  for  the  trusts  intents  and  purposes  and  with 
and  subject  to  the  powers  provisoes  agreements  and 
declarations  hereinafter  limited  declared  and  contained 
or  referred  to  (that  is  to  say) :  As  to  the  two  undi- 
vided fourth  shares  respectively  comprised  in  the  said 

indentures  of  the day  of 18—,  and  the  

day  of 18 — [the  two  settlements],  in  the  said  copy- 
hold hereditaments  comprised  in  the  said  first  schedule 
hereto,  and  in  their  appm*tenances,  To  the  use  of  the 


all  the  allotted  parts  in  the  mutual  relation  of  domiDant  and  ser- 
vient tenement  with  respect  to  each  other. 

The  ciroamstances  under  which  easements  and  rights  in  the 
nature  of  easements  wiU  be  h^ld  to  have  been  reserved  or  granted 
by  impUcation  are  considered  in  Dart»  Y.  &  P.  ed.  5,  pp.  537  et  seq. ; 
and  see  also  the  case  of  EUi$  v«  Manchester  Carriage  Company ^ 
2  C.  P.  D.  13. 
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PBWJBDB5T  iL  gaid  A,  B.  her  heirs  aiid  assigns :  And  as  to  the  said 
FRBXHOLDs  AND  two  uiidivided  fourth  shares  respectively  comprised  in  the 
^-  -'_  -  same  indentm*es  in  the  said  copj'hold  hereditaments  com- 
prised in  the  said  second  schedule  hereto,  and  in  their 
appmi;enances,  To  the  use  of  the  said  C.  I),  and  E.  F. 
their  heirs  and  assigns,  upon  and  for  such  of  tlie  trusts 
intents  and  purposes  and  with  and  subject  to  such  of  the 
powei*s  provisoes  agreements  and   declarations  declared 

and  contained  in  and  by  the  said  indenture  of  the 

day  of  18 —  [the  first  settlement]^  as  immediately 

before  the  execution  of  these  presents  wei'e  subsisting 
or  capable  of  taking  effect,  except  the  said  power  of 
partition:  [Similar  limitations  as  to  the  copyhold  here- 
ditaments in  the  third  schedule  to  H,  B.  in  fee — and 
as  to  those  in  the  fourth  schedule  to  L.  M,  and  N.  P,  in 
16.  Covenant  to  fcc,  upon  the  trusts  of  the  second  settlement]:  And  in 
holds?  ^  ^^^     I'URTHER  PURSUANCE   of  the   Said  agreements,   and    in 

consideration  of  the  premises,  the  said  A.  B.,  so  far  as 
relates  to  her  imdivided  fourth  share  in  the  said  copy- 
hold hereditaments  hereby  covenanted  to  be  surren- 
dered, doth  hereby  for  herself  her  heirs  executors  and 
administrators,  and  the  said  G.  H.,  so  far  as  relates  to 
the  undivided  fourth  share  by  the  said  indenture  of  the 

day  of 18 —  [the  first  settlement]  covenanted 

to  be  surrendered  in  the  same  copyhold  hereditaments, 
doth  hereby  for  himself  his  heirs  executors  and  adminis- 
ti'ators  and  the  said  H.  B.,  so  far  as  relates  to  her  un- 
divided fourth  share  in  the  same  copyhold  hereditaments, 
doth  hereby  for  herself  her  heirs  executors  and  adminis- 
trators, and  the  said  C.  D.,  so  far  as  relates  to  the  undi- 
vided fourth  share  by  the  said  indenture  of  the day 

of  18 —  [the  second  settlement']  covenanted  to  be 

surrendered  in  the  same  copyhold  hereditaments,  doth 
hereby  for  himself  his  heirs  executors  and  administra- 
tors, covenant  with  the  said  B.  S.  his  executors  and 
administrators,  That  all  necessary  and  proper  parties 
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will  forthwitli,  at  the  cost  of  the  said  A.  B.  her  heirs     pbicedektii. 

and  assigns,  surrender  into  the  hands  of  the   lord   or  frebholdsand 
lords  lady  or  ladies  of  the  manor  or  respective  manors      oqpyholds. 

of  which  the  same  are  respectively  holden,  All   that  17.  Parcels 

&c.  ^Parcels]  (being  the  copyhold  hereditaments  the  par-  ^^°i*y^°^*^)- 
ticnlars  whereof  are  comprised  in  the  said  first  schedule 

hereto)  [General  words  xcithout  Estate  clause  (c)  ],  To  the  —to  the  U8c  of 

/•xi  •  ^    k      T%     ^         1*  -I  •  1*         one  tenant  in 

USE  01  the  said  A.  J3.  her  lieu*s  and  assigns  according  common ; 
to  Uie  custom  of  the  said  manor  or  respective  manors, 
by  and  under  the  rents  fines  suits  and  services  therefor 
due  and  of  right  accustomed :  And  will,  at  the  cost  of 
the  i>er8on  or  persons  for  the  time  being  entitled  under 

the  trusts  of  the  said  indenture  of  the day  of 

18 —  [the  first  settlement],  surrender  into  the  hands  of  the 
lord  or  lords  lady  or  ladies  of  the  manor  or  respective 
manora  of  which  tlie  same  are  respectively  holden.  All  —further  i«ir- 
THAT  &c.  [Parcels]  (being  the  cojiyhold   hereditaments 
the  particulars  whereof  are  comprised  in  the  said  second 
schedule  hereto)  ^General  words  without  Estate  clause], 
To  THE  USE  of  the  said  CD.  and  E.  F.  their  heirs  and  —to  the  use  of 
assigns  according  to  the  custom  of  the  said  manor  or  Ji^tTupoiT*^  ^ 
respective  manors,  by  and  under  the  rents -fines  suits  and  trusts  thereof. 
services  therefor  due  and  of  right  accustomed,  and  upon 
and  for  such  of  the  trusts  intents  and  purposes  and  with 
and  subject  to   such   of   the  powers    provisoes  agree- 
ments and  declarations  declared  and  contained  in  and  by 

the  said  indenture  of  the day  of 18 —  \the  first 

settlement]  as  immediately  before  the  execution  of  these 
presents  were  subsisting  or  capable  of  taking  effect,  except 
the  said  power  of  partition :  [Siinilar  covenants  to  suirender 
the  copyholds  in  the  third  scliedule  to  the  use  of  H.  B.  in 
fee — and  those  in  the  fouHh  schedule  to  the  use  of  L.  M, 


(c)  Oeneral  words  ought  to  be  introduced  after  each  set  of  copy* 
hold  parcels,  as  there  is  no  common  set  of  general  words  for  the 
copyholds  (see  supra,  p.  19  n.  {h) ). 
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PREciDEKT  II.     and  N.  p.  in  fee  upon  the  trusts  of  the  second  settlement]  : 

FBiKHOLDs  AND    PROVIDED  ALWAYS  and  it  is  hereby  agreed  and  declared 

ooPTHOLDs^      ^j^^^  ^^  ^^  hereditaments  comprised  in  the  said  first 

18.  PPOTiso  that  schedule  hereto  shall  be  charged  with  one  equal  fourth 

a  certain  rent-  ®  * 

ciiargc  shall  be     part  of  the  said  3'early  rent-charge  of  £ ,  in  exonera- 

chargeti  in  eqnal  tion  of  the  said   hereditaments  comprised    in   the  said 
?W°  *^'  ^°'''*  second  thii-d  and  fourth  schedules  hereto,  and  the  said 

hereditaments  comprised  in  the  said  second  schedule 
hereto  shall  be  charged  with  one  equal  fourth  part  of  the 

said  3'early  rent-chai'ge  of  £ ,  in  exoneration  of  the 

said  hereditaments  comprised  in  the  said  first  third  and 
fourth  schedules  hereto,  and  the  said  hereditaments  com- 
prised in  the  snid  tliird  schedule  hereto  shall  be  charged 
with  one  equal  fourth  part  of  the  said  yearly  rent-chai'ge 
of  £ ,  in  exoneration  of  the  said  hereditaments  com- 
prised in  the  said  first  second  and  fourth  schedides 
hereto^  and  the  said  hereditaments  comprised  in  the  said 
fourth  schedule  hereto  shall  be  charged  with  the  remain- 
ing equal  fourth  part  of  the  said  yesxlf  charge  of  £ , 

in  exoneration  of  the  said  hereditaments  comprised  in  the 

19.  Cross  gj^i(j  gj^t  second  and  third  schedules  hereto :  Axd  it  is 

powers  of  uis- 

trees  to  secure  HEREBY  agreed  and  declared  that,  if  and  whenever  any 

ment  of  the  claim  or  demand  shall  be  made  upon  the  said  heredita- 

^^  to^  here-  '^©i^ts  comprised  in  the  said  first  schedule  hereto  or  any 

ditamentein  the  pa^  thereof,  or  upon  the  owner  or  occupier  of  the  same 

nrsv  scoocime  j 

hereditaments,  in  respect  of  the  three  equal  fourth  parts 
hereby  respectively  charged  upon  the  said  hereditaments 
respectively  comprised  in  the  second  third  and  fourth 

schedules  hereto  of  the  said  yearly  rent-charge  of  £ , 

and  the  said  A.  B.  her  heirs  or  assigns  shall  in  conse- 
quence of  such  claim  or  demand  pay  any  moneys  or  be 
put  to  any  expense,  the  said  A.  B.  her  heirs  executors  ad- 
ministrators or  assigns  may  enter  into  and  upon  the  here- 
ditaments the  owner  or  occupier  whereof  shall  have  made 
default  in  payment  of  the  part  hereby  chai*ged  on  the  same 
respectivelj'  of  the  same  yearly  rent-charge  of  £ ,  and 
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distrain  thereupon  for  all  such  monies  or  expenses  which    fmobmnt  n. 

she  the  said  A.  B.  her  heirs  or  assigns  shall  so  pa}*  or  be    fresholds  avd 

put  to  as  aforesaid,  and  dispose  according  to  law  of  the      co^"o''P8- — 

distress  or  distresses  then  and  tliere  found,  to  the  intent 

that  thereby  or  otherwise  the  said  monies  and  expenses, 

together  with  the  costs  and  expenses  of  or  relating  to 

such  distress  or  distresses,  may  be  paid  and  satisfied  : 

And  further  that,  if  and  whenever  any  claim  or  demand  — a»  to  those  in 

the  Becond 

shall  be  made  upon  the  said  hereditaments  comprised  in  schedule ; 
the  said  second  schedule  hereto  or  any  x^fti't  thereof,  or 
upon  the  owner  or  occupier  of  the  same  hereditaments, 
in  respect  of  the  three  equal  fouiHi  parts  hereby  respec- 
tively charged  upon  the  said  hereditaments  respectively 
compiised   in  the  said   first  thu*d  and  fourth  schedules 

hereto  of  the  said  yearly  rent-charge  of  £ ,  and  the 

person  or  persons  for  tlie  time  being  entitled  to  the  said 
hereditaments  comprised  in  the  said  second  schedule 
hereto  shall  in  consequence  of  any  such  claim  or  demand 
pay  any  monies  or  be  put  to  any  expense,  the  last-men- 
tioned i>er8on  or  persons  his  her  or  their  executors  or 
administrators  may  enter  into  and  upon  the  heredita« 
ments  the  owner  or  occupier  whereof  shall  have  made 
default  in  payment  of  the  pai*t  or  parts  hereby  charged 
on  the  same  respectively  of  the  said  yearly  reM-charge 

of  £ ,  and  distrain  thereupon  for   all   such  monies 

or  expenses  which  the  person  or  pei*sons  so  for  tlie 
time  being  entitled  to  the  said  hereditaments  com- 
prised in  the  said  second  schedule  hereto  shall  so  pay 
or  be  put  to  as  aforesaid,  and  dispose  according  to 
law  of  the  distress  or  distresses  then  and  there  found, 
to  the  intent  that  thereby  or  otherwise  the  said  monies 
and  expenses,  together  with  the  costs  and  expenses  of 
or  relating  to  such  distress  or  distresses,  may  be  paid 
and  satisfied :  [Similar  declarations,  as  to  the  premises  —and  those  in 
comprised  in  the  third  ami  fourth  schedules  respec-  schedui^  ^ 
tively,  to  those  set  out  as  to  the  premises  in  the  first  and 
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PRBCEDXKT  II. 


FRBBH0LD8  ARD 
0OPTIIOLD8. 


20.  CovenantB 
by  the  trnstees 
that  they  have 
don^  no  act  to 
encumber  or  to 
prevent  their 
exercising  the 
powers. 


21.  Covenants 
for  title  as  to 


Apportionment 
of  rent-charges 
among  the 
owners  of  the 
subject  lands. 


second  schedules  respcct'u'cly  (d)  ] :  And  each  of  them 
the  said  C.  D.,  E.  F.,  L.  M.  and  N.  P.,  so  far  as  relates 
to  his  own  acts  and  deeds,  doth  hereby  for  himself  his 
heufs  executors  and  administrator  covenant  witli  tlie 
said  A.  B.  her  heii*s  and  assigns,  tliat  they  tlie  said 
covenanting  parties  respectively  have  not  executed  or 
done  or  knowingly  suffered,  or  been  party  or  privy  to 
any  thing  whereby  tlie  said  hereditaments  comprised 
in  the  said  first  schedule  hereto  or  any  part  thereof  or 
any  undivided  share  tliereof  ai'e  is  or  may  be  im- 
peached affected  or  incumbered  in  title  estate  or  other- 
wise howsoever,  or  whereby  they  respectively  are  in 
anywise  hindered  from  exercising  the  said  sevei*al  powers 
of  revocation  and  appointment  hereinbefore  respectively 
exercised  by  them  respectively  as  aforesaid :  [Similar 
covenants  hy  the  same  persons  with  H.  B,  her  heirs  and 
assigns  as  to  the  hereditaments  in  the  third  scJiedule ; 
similar  covenants  hy  C.  D.  and  E.  F,  with  L.  M.  and 
N.  P.  their  heirs  and  assigns  as  to  tlie  hereditaments  in 
the  second  sdhedide ;  similar  covenants  hy  L.  M.  and 
N,  P.  with  C.  D.  and  E,  F.  their  heirs  and.  assigns  as  to 
the  hereditaments  in  the  fourth  schedule  (c)  ] :  And  the 


With  whom 


(cQ  Afl  the  agreemeDt  for  the  apportionment  of  a  rent-charge 
among  the  owners  of  separate  parts  of  the  lands  charged  with  it, 
cannot  affect  the  right  of  the  owner  of  the  rent-chaige  to  come  npon 
any  portion  of  the  property  for  the  entire  rent-charge,  the  only  way 
to  effect  Buch  an  apportionment  is,  to  provide  the  several  owners 
of  the  several  portions  of  the  land  with  indenmities  out  of  the  other 
portions  for  any  part  of  the  rent-charge  which  they  may  be  compelled 
to  pay,  over  and  above  their  apportioned  parts  of  it.  This  may  be 
conveniently  enough  effected  by  means  of  cross  power  of  distress,  as 
in  the  case  in  the  text,  and,  if  circumstances  will  admit,  mutual 
covenants  for  indemnity  may  bo  added. 

It  seems  that  a  rent-charge  maybe  divided  by  the  act  of  the  law, 
or  the  act  of  the  party  without  the  consent  of  the  owner  of  the  lands 
charged,  so  as  to  subject  the  lands  to  several  distresses  for  the  divided 
parts  {liicisY*  Watson,  5  M.  &  W.  25d). 

(e)  In  the  pi'escnt  case  distinct  covenants  are  entered  into  as  to  the 
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SAID  G.  H.,  so  far  only  as  relates  to  the  said  undivided     pwsckdekt  il 
fourth  share  to  \('hich  the  said  C.  D.  and  E.  F.  as  such    tebkholm  arb 
tiiistees  as  aforesaid  became  entitled  as  hereinbefore  is      cqptholds. 
mentioned  of  tlie  freehold  and  copyhold  hereditaments  ***«  l?**;^!**' 

*  ^  mcntH  in  ntfet 

comprised  in  tlie  said  first  schedule  hereto,  doUi  hereby  schedule ; 
for  himself  his  heirs  executors  and  administi'ators,  and 
the  said  H.  B.,  so  far  only  as  relates  to  the  undivided 
fomlh  share  to  which  she  became  entitled  as  herein- 
before is  mentioned  of  the  same  hereditaments,  doth 
hereby  for  herself  her  heirs  executors  and  administra- 
tors, and  tlie  said  C.  D.,  so  far  only  as  relates  to  the 
undivided  fourth  share  to  which  the  said  L.  M.  and  N.  P. 
as  such  tinistees  as  aforesaid  became  entitled  as  herein- 
before is  mentioned  of  the  same  hereditaments,  doth 
hereby  for  himself  his  heirs  executors  and  administrators, 
covenant  witli  tlie  said  A.  B.  her  heii*s  and  assigns,  that, 
notwithstanding  anything  by  the  said  G.  H.  and  J.  H., 
H,  B.,  C.  D.  and  Q.  1).  or  any  of  them,  or  any  of  tlie 
ancestors  of  the  said  J.  H.,  H.  B.  and  Q.  D.  done  omitted 
or  knowingly  suffered.  They  tlie  said  C.  D.  and  E.  F.,  —for  right  to 

^^  »  J  y    appoint  and 

G.  H.  and  J.  H.,  H.  B.,  L.  M.  and  N.  P.  and  C.  I),  convey ; 


londB  in  each  schedule  with  the  owners  of  those  knds ;  and  this  is  covepuiiB  in 

oasential  as  relates  to  the  oopyholds,  because  there  is  no  grantee  ?^]^^jl  ^'^^^ 

of  the  copyholds  with  whom  covenants  can  be  entered  into.  *    80  it  is  entered  into  so 

necessary  as  to  freeholds  where  the  legal  estate  in  one  or  more  of  the  ^  to  run  with 

shares  is  settled,  and  the  partition  is  made  by  means  of  an  appoint- 

mentor  appointments  under  a  legal  power  or  legal  powers,  for  then 

covenants  entered  into  with  a  grantee  would  not  run  with  the  lands* 

But  where  the  whole  legal  esfcate  in  all  the  shares,  as  in  the  present 

case  with  respect  to  the  freeholds,  and  in  Precedent  I.,  passes  by 

the  conveyance  by  grant,  covenants  entered  into  with  the  grantee 

will  ran  with  the  lands,  and  be  available  to  the  several  persons 

who  take  under  the  limitations  subsequently  declared  of  their  several 

shares.     Probably  in  the  present  case  distinct  sets  of  covenants 

were  applied  to  the  freeholds,  because  they  were  required  for  the 

popybolds. 


*  As  to  whether  the  covouants  in  respect  of  the  copyholds  will  ran  with 
ihe  landy  see  supra,  Vol,  I.  4th  ed.  p.  116. 
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COPYHOLDS. 


— for  quiet  en- 
joyment ; 


PRE0EDX5TU.  and  Q.  D.  now  have  power  to  limit  and  appoint,  and 
FRBBMOLDs  AND  grant  and  confirm,  the  said  three  last-mentioned  un- 
divided fourth  shares  in  the  said  freehold  hereditaments 
comprised  in  tlie  said  fii*st  schedule  hereto,  to  tlie  use  of 
the  said  A.  B.  her  heirs  and  assigns,  and  to  appoint  and 
smTender  or  procm'e  to  be  surrendered  the  said  three 
last-mentioned  undivided  fourth  shares  in  the  said  copy- 
hold hereditaments  comprised  in  the  said  first  schedule 
hereto,  to  the  use  of  the  said  A.  B.  her  heirs  and 
assigns  according  to  the  custom  of  tlie  manor  or  respec- 
tive manors  of  which  tlie  same  ore  resi>ectively  holden : 
And  that  the  same  tliree  last-mentioned  undivided 
fourth  shares  in  the  same  freehold  and  copyhold  here- 
ditaments shall  at  all  times  remain  and  be  to  the  use  of 
the  said  A.  B.  her  heirs  and  assigns,  and  be  quietly 
entered  into  and  upon  and  held  and  enjoyed,  and  the 
rents  and  iDrofits  thereof  received  by  the  said  A.  B.  her 
heirs  and  assigns  accordingly,  without  aliy  interruption 
or  disturbance  by  the  said  G.  H.  and  J,  H.,  H.  B., 
CD.  and  Q.  D.,  or  any  of  them,  or  any  person  claiming 
through  or  in  trust  for  them  respectively  or  any  of  them, 
or  any  of  tlie  ancestors  of  the  said  J.  H.,  H.  B.  and  Q.  D. 
(except  any  person  claiming  in  respect  of  the  one  fourth 
part  intended  to  be  hereby  charged  on  the  said  freehold 
and  copyhold  hereditaments  comprised  in  the  said  first 

schedule  hereto  of  the  said  yearly  rent-chai'ge  of  £ ) ; 

And  that  free  and  discharged  from  or  otherwise  by  them 
the  said  G.  H.,  H.  B.  and  C.  D.  respectively  or  their 
respective  heii's  executors  or  administrators  sufficiently 
indemnified  against  all  estates  incumbrances  claims  and 
demands  created  occasioned  or  made  by  the  said  G.  H. 
and  J.  H.,  H.  B.,  C.  D.  and  Q.  D.,  or  any  of  them,  or 
any  person  claiming  through  or  in  trust  for  them  respec- 
tively or  any  of  the  ancestors  of  tlie  said  J.  H.,  H,  B. 
and  Q.  D.,  (except  the  said  one  fourth  part  intended 
to  be  hereby  charged  on  the  said  freehold  and  copyhold 


-Iree  from  in- 
cumbrance« ; 
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hereditaments  comprised  in  the  said  first  schedule  hereto    pbkcidbht  n. 

of  the  said  yearly  rent-charge  of  £ ;)   And  further    frkkholm  ahd 

that  they  the  said  G.  H.  and  J.  H.,  H.  B.  and  C.  D.  „«>/^«o"^ 
and    Q.    D.    respectively  and    every  peraon  having  or  f^^^/iLnr- 
claiming  any  estate  right  title  or  interest  in  or  to  the  ^<^« 
said   three  last-mentioned  undivided    fouiih  shai*es  in 
the  said  freehold  and  copyhold  hereditaments  comprised 
in  the   said  first  schedule  hereto  or  any  part  thereof 
through  or  in  trust   for   them  respectively,  or  any  of 
tlie  ancestors  of  the  said  J.  H.,  H.  B.  and  Q.  D.  (ex- 
cept any  person  claiming  in  respect  of  the  said  one-fouiili 
part  intended  to  be  hereby  charged  on  the  said  freehold  « 
and  cop3'hold  hereditaments  comprised  in  the  said  first 

schedule  hereto  of  the  said  yeai'ly  rent-charge  of  £ ), 

will,  at  all  times,  at  the  cost  of  the  person  or  persons  re- 
quiring the  same  execute  and  do  every  such  assurance  and 
thing  for  the  further  or  more  perfectly  assuring  the  said 
thi'ee  last-mentioned  undivided  fourth  shares  in  the  said 
freehold  and  copyhold  hereditaments  comprised  in  the 
said  first  schedule  hereto  to  the  use  of  the  said  A.  B. 
her  heirs  and  assigns  as  by  lier  or  them  shall  be  reason- 
ably required  :  And  the  said  A.  B.,  so  far  only  as  relates  22.  Covenants 
to  the  undivided  fomi,h  share  to  which  she  became  en-  the  heredita- 
titled  as  hereinbefore  is  mentioned  in  tlie  freehold  and  J^^^^^^edule 
copyhold  hereditaments  comprised  in  tlie  said  second 
schedule  hereto,  doth  hereby  for  herself  her  heirs  execu- 
tors and  administi*ators,  and  the  said  H.  B.,  so  far  only 
as  relates  to  tlie  undivided  fourth  share  to  which  she 
became  entitled  as  hereinbefore  is  mentioned  in  the  same 
hereditaments,  doth  hereby  for  herself  her  heirs  executors 
and  administrators,  and  the  said  C.  D.,  so  far  only  as 
relates  to  the  undivided  fourth  paii  or  share  to  which  the 
said  L.  M.  and  N.  P.  as  such  trustees  as  aforesaid  became 
entitled  as  hereinbefore  is  mentioned  in  the  same  here- 
ditaments, doth  hereby  for  himself  his  heirs  executors  and 
administrators,  covenant  with  the  said  CD.  and  E.F.  their 
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PRKCBDBVT  H.     hclrs  and  assigns ;  That  &c,  [Covenants  for  title  as  to  tlie 

FRBiHOLDs  AND   hereditaments  in  the  second  schedvie  similar  to  the  pre- 

COPYHOLDS,      ceding  covenants  as  to  the  hereditaments  in  the  first  schedule  : 

Similar  covenants  with  H.  B*  lier  heirs  and  assigns  as  to 

the  hereditaments  in  the  third  schedule  by  the  owners  of 

the  hereditaments  in  the  first  second  and  fourth  scliedules ; 

Similar  covenants  with  L.  M.  and  N.  P.  their  heirs  and 

assigns  as  to  the  hereditaments  in  the  fourth  schedule  Jry 

the  owners  of  the  hereditaments  in  the  first  second  and 

23.  ProTisore-     third  schedules^  :  Provided  always  that,  as  respects  the 

o^tonantsfor  ^  remainders  expectant  on  the  respective  life  estates  of  the 

life  under  their    ^^\^  Q.^  jj^  ^^^  CD.  and  their  said  respective  wives  in 

covenants.  ,  .  ,  , 

the  said  midivided  fourth  shares  to  which  their  respective 
covenants  for  title  and  further  assurance  hereinbefore 
contained  have  reference,  and  the  title  to  and  further 
assurance  of  the  sanie  undivided  fourth  shares  after  the 
respective  deaths  of  themselves  and  their  said  wives,  the 
same  covenants  respectively  shall  not  extend  to  the  acts 
deeds  or  defaults  of  any  person  or  persons  other  than  or 
besides  themselves  respectively,  and  their  respective  wives 
and  heu's  and  persons  claiming  or  to  claim  through  or 
in  trust  for  them  respectively  or  some  of  them  (/).     Ix 

WITNESS,  &c. 

THE  FIRST  SCHEDULE  REFERRED  TO  IN'  THE  FOREGOIXG 

INDENTURE. 
THE  SECOND  SCHEDULE,  &C. 

THE  THIRD  SCHEDULE,  &C. 

THE  FOURTH  SCHEDULE,  &C. 


(/;  See  supra,  Vol,  11.  pt.  i.  p.  261,  note  (o). 
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III. 

PARTITION,  hy  Tenants  fob  life  and  in  tail,  of  a  ^^^^^  i". 

Manor,    Advowson     and    Freehold    Lands — the  by  tenants  for 

Manor   hdng  taken  in  Severalty  hy  one  Party,  of  an  advowson 


AND  LANDS. 


1.  Parties. 


THIS  INDENTURE,  made  the day  of 18—, 

Between  A.  B.  of  &c.  [tenant  for  life  of  one  inoiety]  of 
the  first  part,  C.  B.  of  &c.  [tenant  in  tail  of  the  same 
moiety]  of  the  second  part,  D.  E.  of  &c.  [tenant  for  life  of 
part  of  the  other  moiety]  of  the  tliird  part,  F.  E.,  G.  E., 
H.  E.  and  I.  E.  all  of  &c.  spinsters  [tenants  in  tail  of  the 
same  moiety]  of  the  fourth  part,  and  C.  D.  of  &c.  [grantee 
to  uses]  of  the  fiftli  part :  Whereas  K.  L.  late  of  &c.  duly  2.  Recital  of  a 

made  and  executed  his  will,  dated  the day  of manor,  advow- 

18 — ,  and  thereby,  after  reciting  tliat  he  was  seised  in  fee  to^de^sees  to 
simple  of  the  reversion,  subject  to  the  life  estate  of  his  ''^**' 

wife  M.  L.,  in  the  manor  and  advowson  of in  the 

county  of and  other  the  hereditaments  comprised  in 

the  settlement  made  on  his  marriage  witli  her,  situate  in 

the  parishes  of and in  the  same  county,  and 

tliat  since  his  said  marriage  pai'ts  of  the  said  settled 
estate  had  been  given  in  exchange,  and  a  cottage  and 

garden  in  tlie  said  parish  of then  occupied  by 

had  been  received  in  exchange,  and  also  that  he  had 

purchased  divers  hereditaments  in  the  parishes  of 

and in  fee  simple  and  also  the  land-tax  on  all  his 

said  estates,  the  said  testator  devised  all  the  said  manor 
advowson  hereditaments  and  land-tax  (except  tlie  said 

cottage  and  garden  at then  occupied  by and  the 

land-tax  thereon)  to  X.  and  Y.  to  the  uses  and  with  and 
subject  to  the  powers  provisoes  and  declarations  therein- 
after mentioned  concerning  the  same  (that  is  to  say). 
As  to  the  said  after-purchased  hereditaments  and  land- 
tax,  to  the  use  of  his  said  wife  the  said  M.  L.  for  her 
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PRKCEDENT  III.  life,  wltli  remainder,  as  to  one-third  of  all  the  said  pre- 
BT  TKNAKTs  FOR  mises  thereinhefore  devised,  to  the  use  of  his  daughter 
"r.»?nlnJ^'i  N.  p.  (then  the  wife  of  Q.  P.  now  deceased)  for  her  Ufe 

OF  All  ADVOWSOH  ^ 

^AND  LARDS.      without  imi)eachment  of  waste,  withTemainder,  to  the  use 

of  such  son  of  the  said  N.  P.,  or  such  grandson,  being  the 
.  issue  of  a  deceased  son  of  the  said  N,  P.,  and  the  heu*s  of 
the  body  of  such  son  or  grandson,  with  such  remainders 
in  succession  to  any  other  of  such  sons  or  grandsons  and 
tlie  heirs  of  their  respective  bodies,  as  the  said  N.  P. 
should  by  any  deed  or  deeds  or  by  her  will,  either  revo- 
cably  or  irrevocably,  appoint,  and  in  default  of  and 
subject  to  such  appointment,  to  the  use  of  the  first  and 
every  other  son  of  the  said  N.  P.  successively  according 
to  theii*  respective  seniorities  in  tail  general,  with  re- 
mainder, to  the  use  of  such  daughter  or  daughters  of  the 
said  N.  P.  and  the  heirs  of  their  respective  bodies  either 
severally  or  in  such  shares  and  with  such  remainders  in 
succession  to  any  others  of  such  daughters  and  the  heu'S 
of  their  respective  bodies  as  the  said  N.  P.  should  in 
manner  therein  mentioned  appoint,  and  in  default  of  and 
subject  to  such  appointment,  to  the  use  of  all  and  every 
the  daughters  and  daughter  of  the  said  N.  P.  equally 
between  them  as  tenants  in  common  in  tail  general, 
with  cross  remainders  between  tliem  in  tail  general : 
And  as  to  one  otlier  undivided  thii-d  pai't  of  the  same 
premises,  to  the  use  of  his  tlie  said  testator's  daughter  the 
said  A.  Bi  (tlien  tlie  wife  of  R.  B.  now  deceased)  and  her 
sons  gi*andsons  and  daughters  respective!}',  in  like  manner 
and  with  the  like  powers  of  appointment  as  the  former 
third  part  was  devised  to  the  said  N.  P.  and  her  sons 
grandsons  and  daughters  respectively :  And  as  to  the 
remaining  undivided  thu*d  part  of  the  same  premises,  to 
the  use  of  his  tlie  said  testator's  daughter  S.  E.  (tlien 
S.  L.,  and  afterwards  the  wife  of  the  said  D.  E.)  and  her 
sons  grandsons  and  daughters  respectively,  in  like  manner 
and  >rith  the  like  powers  of  appointment  as  the  first  tliird 
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part  was  devised  to  the  said  N.  P.  and  her  sons  grand-  paMW)»NT  ni. 
sons  and  daughters  respectively :  And  the  said  testator  de-  bt  tkvahts  for 
clared  tliat,  in  case  there  should  be  a  failui^e  of  issue  of  one  o™  had  vowsoii 
of  his  said  three  daughtei*s,  then  the  third  part  devised  to  ajp  lawpb. 
her  whose  issue  should  so  fail  of  the  same  premises  should 
devolve  on  the  two  others  of  his  said  daughters  or  tlieir 
issue  who  should  be  then  in  possession  under  the  limita- 
tions aforesaid  of  the  remaining  two  third  pai'ts  of  the 
same  premises,  so  that  his  two  daughters  Avho  should  then 
sm-vive,  or  the  issue  of  such  of  them  as  should  have  left 
issue  then  surviving,  should  take  the  same  powers  and 
the  same  estates  and  interests  to  themselves  and  their 
respective  descendants  in  the  third  part  so  devolving  on 
them  as  last  aforesaid  as  should  then  be  capable  of  taking 
effect  under  the  aforesaid  limitations,  in  their  original 
shares  in  the  same  premises :  And  the  said  testator  limited 
a  power  to  each  of  them  the  said  N.  P.,  A.  B.  and  S.  E, 
at  any  time  or  times  tliereafter  by  any  instrument  in 
writing  duly  executed  and  attested  either  revocably  or 
irrevocably  to  limit  and  appoint  any  pail;  or  parts  of  the 
said  hereditaments  and  premises  to  which  she  should  be 
entitled  for  an  estate  for  her  life  under  the  limitations 
aforesaid  to  any  husband  whom  she  then  had  or  should 
thereafter  maiTy  for  the  term  of  his  life  or  for  any  less 
estate :  And  whereas  the  said  S.  E.  intermarried  with  3.-_o£  the  mar- 
the  said   D.  E.  before  the  date  and   execution  of  the  "f^i^S*^* 

with  D.  S. ; 

codicil  next  heremafter  recited  :  And  whereas  tlie  said  4._of  a  codicU 
K.  L.  duly  made  and  executed  a  codicil,  dated  the ^  ^}^  ^  ^' 

''  ^  rectmg  that 

day   of  18 — ,  to  his  said  will,  and   thereby,  after  !>•  E.  ahould  bo 

noticing  the  death  of  his  wife  the  said  M.  L.,  revoked  iMng  on  the 
and  altered  certain  parts  of  his  said  will  which  did  not  ^"^  ^c*^<^y  J 
affect  the  hereinbefore  recited   devise,  and  by  the  said 
codicil  he  devised  unto  the  said  X.  his  executors  and 
administrators  the  next  turn  of  presentation    to    the 

rectory  of aforesaid,  in  trust  nevertheless  for  him 

or  them  to  present  thereto  the  said  D.  £,  when  the  same 

VOL.    V.  D 
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pucBDEXT  ni.    should  become  vacant,  and  in  all  other  respects  except  as 
BT  TBHAHT8  FOB  aforesald  the  testator  confirmed    his    said  will :    And 

Of  AM  ADYoiraoir'  WHEREAS  the  Said  testator  died  on  the day  of 

AMPLABD8.      18 — ,  without  having  revoked  or  altered  his  said  will, 

5.-— of  thetes-     except  SO  far  as  the  same  was  altered  by  the  said  codicil, 

'      and  without  having  revoked  or  altered  the  said  codicil : 

6.-^fthewiUof  And  WHEREAS  the  Said  S.  E«  duly  made  and  executed 

her  hu^^        h^r  will  dated  the day  of 18 — ,  and  thereby, 

Mtote  hih*r  ^  cxercisc  of  the  power  in  that  behalf  given  to  her  by 
third ;  the  said  will  of  the  said  K.  L.,  limited  and  appointed 

all  and  singular  the  undivided  tliird  part  so  devised 
to  her  for  life  as  aforesaid  of  the  said  manor  advowson 
hereditaments  and  land-tax  from  and  after  her  death 
unto  and  to  the  use  of  the  said  D.  E.  and  his  assigns 

LvT^  been'  *^^*  ^^  ^^^ '  ^^^  WHEREAS  shortly  after  the  death  of  the 
sentcd  to  the       said  testator  the  said  rectory  of became  vacant,  and 

living  • 

the  said  X.  in  pursuance  of  tlie  trust  for  tliat  purpose 
reposed  in  him  as  aforesaid  presented  the  said  D.  £• 
thereto,  and  the  said  D.  E.  was  duly  instituted  and  in- 
ducted to  and  is  now  the  incumbent  of  the  said  rector}^ : 
8.— of  the  death  And  WHEREAS  the  Said  S.  E.  died  in  the  montli  of 

of  S.   It    • 

18 — ,  without  having  revoked  or  altered  her  said  will : 
9.--of  her  And  WHEREAS  the  Said  F.  E.,  G.  E.,  H.  E.  and  I.  E,  are 

daiighteraT  ^^  ^^^y  cl^^^i'^i^  ^^  ^^^  ^^^^  S*  ^'9  <^d  have  all  attained 
10.— ofthedeath  the  age  of  twenty-one  years :  And  whereas  tlie  said 
hosband ;  Q*  P*  died  in  the  lifetime  of  the  said  N.  P.,  and  the  said 

N.  P.  died  in  the  year  18 —  witliout  having  married  again 
11.— ofthedeath  and  without  having  had  any  issue :  And  whereas  tlie  said 

of  A.  B. ;  R-  B.  died  on  the day  of last :  And  whereas 

12.— of  c.  B.  the  said  C.  B.  is  the  first  son  of  the  said  A.  B.  and  has 
son  of  a!  K;  attained  his  age  of  twenty-one  years :  And  whereas  the 
13.— of  the         said  A.  B.  and  C.  B.  and  the  said  D.  E.,  F.  E.,  G.  E., 

agreement  for        -r-r     -n  i    t      tt     i  i-     ^  i  i 

partition  except  H.  £.  and  I.  E.  have  respectively  agreed  to  make  a 
as  to  a  wood;      pai'tition  in  manner  hereinafter  mentioned  of  the  said 

manor  advowson  hereditaments  and  land-tax  de\dsed  b}' 
the  said  will  of  the  said  K.  L.  to  the  uses  and  in  manner 
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aforesaid,  except  a  certain  wood  having  a  cottage  witliin  pbecedeitt  in. 

it  and  certain  lands  containing  together  — •—  or  there-  BTTBKAKTsyoR 

abouts  situate  in  the  parish  of :  And  whereas  upon  o™  h^vowson 

the  treaty  for  the  said  partition  it  was  agreed,  that  the      ato  lands. 


said  wood  cottage  and  lands  should  be  sold,  and  that  the  14.— and  for  the 

monies  which  should  arise  from  the  said  sale  should,  after  to  pay  expenses ; 

deducting  therefrom  the  expenses  incident  to  the  said 

sale,  be  paid  in  or  towards  Uie  dischai'ge  of  the  expenses 

incident  to  the  said  pai*tition,  and  that  the  surplus  (if 

any)  sliould  be  divided  equally  between  the  said  A.  B. 

and  D.  E.  for  their  respective,  use  and  benefit :   And  15.— and  of  an 

...  agreement  that 

WHEREAS  upon  the  treaty  for  the  said  partition  it  was  A.  B.  should 
also  agreed  that,  for  the  pui-pose  of  eflfecting  the  same,  the  JJ^  tS?,  and  that 
said  A,  B.  should,  in  pursuance  of  the  power  for  that  *i^  ^ff*?®*  ^i.  • 

'         ^  ^        ^  ■«■       ^  should  bar  their 

purpose  given  to  her  by  the  said  will  of  the  said  K.  L.  by  entails ; 
reference  as  aforesaid,  appoint  the  undivided  moiety 
which  she  had  power  to  appoint  of  the  said  manor 
advowson  hereditaments  and  land-tax  so  agi*eed  to  be 
partitioned  as  aforesaid  to  the  use  of  the  said  C.  B.  in 
tail  general,  and  that  the  said  A.  B.  and  C.  B.  should  bar 
the  estate  in  tail  general  and  all  other  estates  tail  of  the 
said  C.  B.  in  the  said  undivided  moiety  or  in  any  other 
part  of  the  said  manor  advowson  hereditaments  and 
land-tax,  and  all  remainders  reversions  estates  rights 
titles  interests  and  powers  to  take  effect  after  the  determi- 
nation or  in  defeasance  of  such  estate  or  estates  in  tail, 
and  that  the  said  D.  E.,  F.  E.,  G.  E.,  H.  E.  and  I.  E. 
should  bar  the  estates  in  tail  general  and  all  other  estates 
in  tail  of  the  said  F.  E.,  G.  E.,  H.  E.,  and  I.  E.  respec- 
tively in  the  remaining  undivided  moiety  or  in  any  other 
pai*t  of  the  said  manor  advowson  hereditaments  and 
land-tax,  and  all  remainders  reversions  estates  rights 
titles  interests  and  powers  to  take  effect  after  the  deter- 
mination or  in  defeasance  of  such  estates  in  tail :  And  16.— of  the  par- 
ticulars of  the 
WHEBEAs  the  particulars  of  all  the  said  hereditaments  of  estates  being 

which  partition  has  been  agreed  to  be  made  as  aforesaid  ^^edd^,  and 

D  2  plan; 
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?BBcii>EKT  ni.  (except  the  said  manor  advowson  and  land-tax)  are  men- 

BT  TENART8  TOB  tioned  and  comprised  in  the  two  schedules  hereto^  and  are 

o"  AH  ADTowBOB  dcUncated  on  the  plan  drawn  in  the  margin  of  these  pre- 

ABDLABDB.  geuts  I  AxD  WHEREAS  upon  the  treaty  for  the  said  partition 

17.— of  the  par-  it  was  agreed,  that  the  hereditaments  comprised  in  the  said 

ticulAn  of  iho 

pATtition ;  first  schedule  hereto,  which  ai*e  on  the  said  plan  coloured 


,  and  the  land-tax  payable  out  of  tlie  same  hereditaments 

should  be  taken  in  severalty  by  the  said  A.  B.  and  C.  D., 
and  be  conveyed  assured  and  limited  in  such  manher  and 
to  such  uses  as  they  sliould  desire,  and  that  the  heredi- 
taments comprised  in  tl^e  second  schedule  hereto,  which 
are  on  the  said  plan  coloured ,  and  the  land-tax  pay- 
able out  of  the  same  hereditaments,  and  also  the  said 
manor,  should  be  taken  in  severalty  by  the  said  D.  £., 
F.  E.,  G.  E.,  H.  E.  and  I.  £.,  and  be  conveyed  assured 
and  limited  in  such  manner  and  to  such  uses  as  they 
should  desire,  and  that  the  said  A.  B.  and  C.  B.,  or  one  of 

them  should  for  equality  of  partition  pay  the  sum  of  £ 

to  the  said  D.  E.,  F.  E.,  G.  E-,  H.  E.  and  I.  E.,  to  be 

divided  among  them  in  such  shares  and  manner  as  they 

should  think  fit,  and  that  tlie  said  advowson  should  be 

limited  in  equal  undivided  moieties  to  tlie  uses  hei'einafter 

declared  of  the  same  respectively,  and  that  a  partition 

should  be  made  thereof  in  manner  hereinafter  appearing : 

^f  th"°^  TOd  "^d    '^^^  WHEREAS,  in  pui*suance  of  the  said  agi*eement  in  that 

application  of       behalf,  the  said  wood  cottage  and  lands  so  agreed  to  be 

money ;  sold  as  aforesaid  have  been  sold,  and  pai*t  of  the  monies 

arising  from  tlie  said  sale,  after  deducting  the  expenses 
thereof,  have  been  ah*eady  applied  in  defi'aying  the  ex- 
penses incident  to  the  said  partition,  and  the  residue 

of  the   said  monies  is  now  in  the  hands   of  to 

answer  the  purposes  hereinbefore  mentioned  in  that  be- 
19.— of  iheap-    half:  And  WHEREAS,  in  pursuance  of  the  said  agreement 

pointment  to  i    •■  *     i 

C.  B.  in  tail ;       in  that  behalf,  the  said  A.  B.,  by  a  deed  poll  under  her 

hand  and  seal  bearing  even  date  with  but  executed  before 
these  presents,  has,  in  pursuance  of  the  power  for  that 
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purpose  to  her  given  by  the  said  will  of  the  said  K.  L.  by  ^mctpkht  m. 
reference  as  aforesaid,  appointed  that  all  that  tlie  one  equal  bt  tbhahts  for 
undivided  moiety  which  she  the  said  A.  B.  had  power  of  ah  advowson 


AND  LANDS. 


to  appoint  of  all  and  singular  the  said  manor  advow- 

Hon  hereditaments  and  land-tax  by  the  said  will  of  the 

said  K.  L.  devised  as  aforesaid  (except  the  said  wood 

cottage  and  lands  which  have  been  sold  as  aforesaid) 

should  henceforth  (but  subject  and  without  prejudice  to 

the  estate  for  life   therein   of  her  the  said  A.  B.)  go 

and  remain  to  the  use  of  the  said  C.  B.  and  tlie  heirs 

of  his  body :  And  whereas  the  said  A.  B.  and  C.  B.  are  20.-  of  the 

desirous  that  the   said  hereditaments   so   to  be  taken  |)arties^aii  to  tho 

by  them  in  severalty  as  aforesaid  shall  be  limited  to  the  J""»tftt»o«is  o^ 

"^  *  the  estates  to  be 

uses  and  subject  to  the  provisions  hereinafter  declared  taken  by  them 

and  contained  concerning  the  same,  and  the  said  D.  E., 

F.  E,,  G.  E.,  H.  E.  and  I.  E.  ai*e  desirous  that  the 

said  manor  and  hereditaments  so  to  be  taken  by  them 

in  severalty  as  aforesaid  shall  be  limited  to  the  uses 

and  in  tlie  manner  hereinafter  declared  and  contained 

concerning  the  same,  and  it  lias  been  agi*eed  that  these 

presents  shall  contain  such  declaration  respecting  the 

said  advowson  as  is  hereinafter  contained ;  NOW  THIS  21.  Testatum. 

INDENTURE  WITNESSETH  that,  in  pm-suance  of  ^^^*~^^^.r 

-^  tenants  for  life 

the  said  agreement  in  tliis  behalf,  and  for  ejBTecting  the  and  in  tail 

said  partition,  and  in  consideration  of  the  sum  of  £ 

to  the  said  D.  E.,  F.  E.,  G.  E.,  H.  E.  and  I.  E.  upon  the 
execution  of  these  presents  paid  by  the  said  A.  B.  and 

C.  B.  (the  receipt  of  which  sum  of  £ the  said  D.  E., 

F.  E.,  G.  E.,  H.  E.  and  I.  E.  do  hereby  acknowledge),  and 
in  consideration  of  the  premises,  she  the  said  A.  B.,  as  to 
her  estate  for  life  in  the  undivided  moiety  of  which  she  is 
tenant  for  life  as  aforesaid,  doth  hereby  gi*ant,  and  he  the 
said  C.  B.,  as  to  the  ^remainder  in  fee  simple  expectant 
upon  the  said  life  estate  in  the  same  undivided  moiety, 
and  with  the  consent  of  the  said  A.  B.  as  protector  of  the 
settlement,  doth  hereby  grant  and  confirm,  and  he  tlie 
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PREOIDBKT  III. 

BT  TEKAJTTS  FOR 

LIFE  AHD  IK  TAIL 

OF  AN  ADVOWSON 

AND  LANDS. 


22.  Parcels. 


23.  Habendum 
to  the  grantee 
freed  from  the 
estates  tail, 


24.  —as  to  one 
moiety  of  the 
advowson, 
and  as  to  the 
lands  in  one 
schedule, — to 
certain  uses. 


said  D.  E.,  as  to  liis  estate  for  life  in  the  undivided  third 
part  of  which  he  is  tenant  for  life  as  aforesaid,  doth 
hereby  grant,  and  they  the  said  F.  E.,  G.  E.,  H.  E.  and 
I,  E.,  as  to  the  remainder  in  fee  simple  in  the  same  un- 
divided third  part,  with  the  consent  of  the  said  D.  E.  as 
protector  of  the  settlement,  and  as  to  the  one  undivided 
sixth  pai-t  of  which  they  the  said  F.  E.,  G.  E.,  H.  E.  and 
I.  E.  are  tenants  in  tail  in  possession  and  the  inheritance 
tliereof  in  fee  simple,  do  hereby  respectively  gi'ant  and 
confirm,  unto  the  said  CD.  and  his  heu*s,  All  that  the 

manor  of aforesaid ;  And  also  all  that  tlie  advowson 

donation  right  of  patronage  and  presentation  of  and  to 

the  rectory  and  parish  church  of  aforesaid ;    And 

all  and  singular  the  hereditaments  and  land-tax  by  the 
said  will  of  the  said  K.  L.  devised  to  the  uses  and  in 
manner  aforesaid  (except  the  said  wood  cottage  and 
lands  which  have  been  sold  as  aforesaid),  and  wliich 
hereditaments  intended  to  be  hereby  conveyed  are  more 
particularly  described  in  the  said  two  schedules  hereto, 
and  are  delineated  on  the  said  plan  drawn  in  the  margin 

of  these  presents  and  thereon  coloured and : 

[General  words  and  Estate  clause]:  To  have  and  to 
HOLD  the  premises  hereinbefore  expressed  to  be  hereby 
granted  imto  the  said  CD.  and  his  heirs  (freed  and 
discharged  from  the  said  estates  in  tail  and  all  other 
estates  in  tail  of  the  said  C  B.,  F.  E.,  G.  E.,  H.  E. 
and  I.  E.  respectivel}',  and  from  all  remainders  and  re- 
versions estates  rights  titles  and  powers  to  take  effect 
after  the  determination  or  in  defeasance  of  such  estates 
in  tail  respectively).  To  the  uses  and  subject  to  the 
powers  provisoes  agreements  and  declarations  herein- 
after limited  declared  and  contained  concerning  the  same 
respectively  (that  is  to  say),  As  t©  one  equal  imdivided 
moiety  of  the  advowson  aforesaid  and  as  to  all  the 
said  hereditaments  comprised  in  the  said  first  schedule 
liereto  and  on  the  said  plan  coloured and  the  land- 
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tax  payable  out  of  the  same,  with  their  rights  easements    wookdbht  iil 

and  apx)ai*tenances  as  hereinbefore  expressed  (a),  To  the    by  tehakts  fob 

USE  of  the  said  A.  B.  and  her  assigns  during  her  life,  o"ak  advowson 

without  impeachment  of  waste,  and  from  and  after  her      ^^  lawm^ 

deatli,  To  the  use  of  such  son  of  the  said  A.  B.,  or  such 

grandson  being  the  issue  of  a  deceased  son  of  the  said 

A.  B.,  and  the  heirs  of  the  body  of  such  son  or  grandson, 

with  such  remainders  in  succession  to  any  oUier  of  such 

sons  or  grandsons  and  the  heirs  of  their  respective  bodies, 

as  the  said  A.  B.  shall  by  deed,  with  or  without  power 

of  revocation  and  new  appointment,  or  by  will,  appoint, 

AxD^  IN  DEFAULT  of  such  appointment  and  so  far  as  any 

such  appointment  shall  not  extend,  To  the  use  of  the 

said  C*  B.  and  the  heirs  of  his  body,  and  in  default  of 

such  issue.  To  the  use  of  tlie  second  and  every  other 

son  of  the  said  A.  B.,  successively  in  remainder  one  after 

the  other  according  to  their  respective  seniorities,  and 

the  heirs  of  their  respective  bodies,  and  in  default  of  such 

issue.  To  THE  USE  of  such  daughter  or  daughtei*s  of  the 

said  A.  B.  and  the  heii*s  of  their  respective  bodies,  either 

severally  or  in  such  shares,  and  with  such  remainders  in 

succession  to  any  other  or  others  of  such  daughters  and 

the  heirs  of  her  or  their  respective  bodies,  as  the  said 

A.  B,  shall  by  deed,  with  or  without  power  of  revocation 

I  and  new  appointment,  or  by  will,  appoint,  And  in  default 

of  such  appointment  and  so  far  as  any  such  appointment 
shall  not  extend.  To  the  use  of  all  the  daughters  of  the 

I  said  A.  B.  and  the  heirs  of  their  respective  bodies  in 

equal  shares  as  tenants  in  common ;  And  n^  and  so  often 

I  as  any  of  the  said  daughters  shall  die  without  issue,  then, 

I  as  well  as  to  her  original  share  as  also  to  the  share  or 

shares  which  shall  have  survived  or  accrued  to  her  or  to 

h  the  heirs  of  her  body.  To  the  use  of  the  others  of  the 

daughters  of  the  said  A^  B.  and  the  heirs  of  their  respective 

(a)  See  supra,  p.  19,  n. 
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PKSCBDENT  III. 

B7  TENAHTS  V0& 

LIFE  AND  IN  TAIL 

Oy  AV  ADVOWSOV 

AND  LANDS. 


25. — and  as  to 
the  manor  and 
lands  in  the 
other  schedule, 
and  the  other 
moiety  of  the 
advowBon,— to 
other  nses. 


Ab  to  the  par- 
tition of  a 
manor. 


bodies  in  equal  shares  as  tenants  in  common ;  And  if  all 
the  daughters  of  the  said  A.  B.  but  one  shall  die  without 
issue,  or  there  shall  be  but  one  such  daughter,  then,  as  to 
the  entirety  of  the  last-mentioned  premises,  To  the  use 
of  such  one  or  only  daughter  and  the  heirs  of  her  body, 
And  IX  DEFAULT  of  such  issue,  To  the  use  of  the  said 
A.  B.  her  heirs  and  assigns  for  ever :  Provided  always 
and  it  is  hereby  agi*eed  and  declaimed  that  it  shall  be 
lawful  for  the  said  A.  B.  at  any  time  or  times  hereafter 
by  any  deed  or  deeds,  with  or  without  power  of  revocation 
and  new  appointment,  to  appoint  any  part  or  parts- of  the 
said  hereditaments  and  premises  to  which  she  shall  be 
entitled  for  an  estate  for  her  life  under  the  limitations 
hereinbefore  contained  to  any  husband  whom  she  may 
hereafter  marry  for  his  life  or  for  any  less  estate  (b)  :  And 
AS  TO  TWO  equal  undivided  third  pai*ts  of  tlie  manor  (c) 
aforesaid,  and  of  the  said  hereditaments  comprised 
in  the  said  second  schedule  hereto  and  on  the  said  plan 

coloured  ,  and  of  the  land-tax  payable  out  of  the 

same,  with  their  rights  easements  and  appui*tenances  as 
hereinbefore  expressed,  To  the  use  of  the  said  D.  E. 
and  liis  assigns  dming  his  life ;  And  as  to  the  othek 
imdivided  moiety  of  the  advowson  aforesaid,  and  the 
other  equal  undivided  thii*d  pai-t  of  the  manor  aforesaid 
and  of  the  said  hereditaments  comprised  in  the  said 
second   schedule  hereto  and  on  the  said  plan  colom*ed 

,  and  of  the  land-tax  payable  out  of  the  same,  with 

their  rights  easements  and  appm*tenances  as  hereinbefore 


(h)  The  uses  declared  of  the  lands  taken  in  severalty  are  fnich  of 
those,  to  which  the  undivided  moiety  iu  lieu  of  which  they  were 
allotted  stood  limited  immediately  before  the  execution  of  the  par- 
titioD,  as  were  capable  of  taking  effect.  Of  course,  however,  any 
uses  may  be  declared  which  the  parties  choose. 

(c)  As  to  the  partition  of  a  manor,  see  Gilb.  Ten.  209 ;  16  Viu. 
Ab,  224,  ed.  2  ;  1  Scriv.  Cop.  p.  7 ;  Hanhury  v.  Jlussei/,  14  Beav. 
152 ;  Lay  v.  CoXy  1  Dick.  348  ;  Sparrow  v.  Fieiid,  2  Dick.  348. 
See  14  Beav.  156;  CatOey  v.  Arnold,  4  E.  &  J.  595. 


Lira  AlTD  IK  TAIL 

OF  IX  ADVOWSON 

AHDLAlTDe. 
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expressed,  and  also,  after  the  death  of  the  said  D.  E.,  as  pwwbdbhi  hi. 
to  the  said  two  first-mentioned  equal  undivided  third  parts  bt  tikakts  for 
of  the  last-mentioned  premises,  To  the  use  of  the  said 
F.  E.,  G.  E,,  H.  E.  and  I.  E.  and  the  heirs  of  their 
respective  hodies  in  equal  shares  as  tenants  in  common ; 
And  if  and  so  often  as  any  of  them  the  said  F.  E.,  G.  E., 
H.  E.,  and  I.  E.  shall  die  without  issue,  then,  as  well  as 
to  her  original  shai-e  as  also  as  to  the  share  or  shai'es 
which  shall  have  survived  or  accrued  to  her  or  to  the 
heirs  of  her  body,  To  the  use  of  the  others  of  them  the 
said  F:  E,,  G.  E.,  H.  E.  and  I.  E.  and  the  heirs  of  their 
respective  bodies  in  equal  shares  as  tenants  in  common ; 
AxD  IF  all  of  them  the  said  F.  E.,  G.  E.,  H.  E.  and  I.  E. 
but  one  shall  die  without  issue,  then,  as  to  the  said  un- 
divided moiety  of  the  said  advowson  and  the  entirety  of 
the  last-mentioned  premises,  To  the  use  of  such  one  of 
them  and  the  heirs  of  her  body ;  And  in  default  of  such 
issue.  To  the  use  of  the  said  F,  E.,  G.  E.,  H.  E.  and 
I.  E.  theu'  heii-s  and  assigns  for  ever  :  And  it  is  hereby  26.  Partition  of 
AGREED  and  declai-ed  tliat,  as  often  as  the  said  rectory  ^^^  advowson. 

and  parish  church  of shall  become  vacant,  the  said 

A,  B.  or  other  the  person  or  persons  for  the  time  being 
entitled  in  possession  under  the  limitations  first  herein- 
before contained  to  the  one  equal  undivided  moiety  of  tlie 
said  advowson  thereof,  and  the  person  or  persons  for  the 
time  being  entitled  in  possession  under  the  limitations 
secondly  hereinbefore  contained  to  the  other  equal  un- 
divided moiety  of  the  said  advowson,  shall  severally  pre- 
sent by  their  turns  alternately,  but  the  said  A.  B.  or 
other  the  person  or  pei*sons  for  the  time  being  entitled  in 
possession  under  the  limitations  fii'st  hereinbefore  con- 
tained to  the  one  equal  undivided  moiety  of  the  said 
advowson  shall  have  the  first  or  next  turn,  (d) :  And  the  27.  Covenants 


(rf)  A  partition  may  be  made  of  an  advowson,  because,  although   As  to  partition 
it  is  an  entire  inheritance,  the  parties  may  present  to  it  in  turns  (Co,    ^^  ^  advowson. 
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PRECEDENT  III.    SAID  A.  B.,  BO  fai*  Rs  Tclates  to  her  estate  for  life  in  the 

BY  TEKAifTs  FOR    equal  luidivided  moietj*  of  which  she  is  tenant  for  life  as 

o7  AN  ADvowsoH  afo^esaid  of  the  said  premises  hereinbefore  expressed  to 

^ND  LAKM.      i)e  hereby  granted,  doth  hereby  for  herself  her  heirs 

i»y  oil  parties  as    executors  and  administrators,  and  the  said  C.  B,,  so  far 

as  relates  to  the  remainder  in  fee  expectant  on  the  death 
of  the  said  A.  B.  in  the  same  undivided  moiety,  doth 
hereby  for  himself  his  heirs  executors  and  administrators, 
and  the  said  D.  E.,  so  far  as  relates  to  the  one  undivided 
third  part  of  which  he  is  tenant  for  life  as  aforesaid  of 


Litt.  164.  b.).  And  tho  proper  way  of  making  a  partition  of  an 
advowson  is,  to  limit  undivided  shares  to  the  several  parties,  and  to 
add  an  agreement  that  they  shall  present  in  tm*n,  in  a  specified  rota- 
tion {The  Bishop  of  Salisbury  v.  Phillips,  Garth.  505 ;  S.  C,  1 
Salk.  43).  See  the  £ra.me  of  the  Precedent  in  the  text,  and  of  the 
partition  in  the  case  in  Oarthew.  See,  too,  the  case  of  a  partition  of 
an  advowson  between  two  coparceners  where  one  is  within  age  (Fitz. 
Nat.  Br.  36.  D.).  If  a  manor,  to  which  an  advowson  is  appendant, 
be  divided  between  coparceners,  so  that  every  one  hath  a  part  of  the 
manor,  without  saying  anything  of  the  advowson,  the  advowson 
remains  in  coparcenary,  and  yet  in  every  of  their  turns  it  is  appen- 
dant to  that  part  which  they  respectively  have ;  and  so  it  is  if  they 
make  composition  to  present  against  common  right,  yet  it  remains 
appendant.  But  if,  upon  such  a  partition,  an  express  exception  be 
made  of  the  advowson,  then  the  advowson  remains  in  coparcenary 
and  in  gross  (Co.  Litt.  122.  a.}. 

In  the  case  in  the  text,  as  D.  E.  was  the  incumbent,  it  was  not 
thought  worth  while  to  limit  any  interest  to  him  in  the  advowson 
in  respect  of  his  life  estate  in  two  undivided  third  parts  of  the  pro- 
perty. But  if  he  had  been  likely  to  resign  the  living,  his  interest 
might  have  been  of  some  value  on  a  sale  of  a  preBentation  in  his  life- 
time, and  the  contingency  must  have  been  provided  for. 

Where  the  co-owners  of  the  advowson  are  tmable  to  arrange  by 
agreement  the  order  of  their  alternate  right  of  presentation,  the  rule 
in  equity  appears  to  be  that,  as  between  coparceners  the  separate 
right  to  present  goes  by  seniority  of  succession,  but  as  between 
tenants  in  common,  it  must  be  settled  by  lot :  Johnstone  v*  Baher, 
6  D.  M.  &.  G.  439—451 ;  22  Beav.  563.  See  also  Seymour  v.  Bennett, 
2  Atk.  482 ;  Co.  Litt.  166.  b.,  13.  n.  But  under  the  Partition  Act, 
1868,  the  Court  might  order  the  advowson  to  be  sold  as  in  Young  v« 
Young,  cited  L.  B.  13  Eq.  174. 


PARTITIONS.  43 

the  same  premises,  doth  hereby  for  himself  his  heirs  prkcedbht  m. 
executors  and  administrators,  and  each  of  them  the  said  bt  tenants  for 
F.  E.,  O.  E.,  H.  E.  and  I.  E.,  so  far  as  relates  to  the  ^p  ^^^  advowson 

remainder  in  fee  expectant  on  the  death  of  the  said  D.  E.      and  lards. 

in  one  equal  undivided  fourth  part  of  the  same  undivided 
third  part,  and  as  to  one  equal  undivided  fourtli  part  of 
the  remaining  equal  undivided  sixth  part  of  which  they 
are  tenants  in  common  in  tail  as  aforesaid  of  the  same 
premises,  doth  hereby  for  herself  her  heirs  executors  and 
administrators,  covenant  with  the  said  €•  D.  and  his 
heii's.  That  notwithstanding  anything  by  them  the  said  —for  title. 
A.  B.,  C.  B.,  D.  E.,  F.  E:,  G.  E.,  H.  E.  and  I.  E.  re- 
spectively done  omitted  or  knowingly  suffered  [Covenants 
for  tith,  supra,  j;.  26,  with  such  alterations  as  may  be 
necessary]  (e).     In  witness,  &c. 


IV. 

PARTITION  as  to  one  seventh  afid  one  ninth  parts  of    prbcedknt  iv. 
two  FREEHOLD  estotcs   held  under  different  LDH-      ab  to  one  op 
TATioNS  and  in  different  shares  by  tenants  in  8BvgRA''8"ABgs. 
COMMON, — the  remaining  parts  being  re-liinited  to  the 
persons  previously  entitled  thereto  in  their  former 
shares.    Covenants   as   to  the    payment  of  a  lije 
annuity. 

THIS  INDENTURE,  made  the day  of 18—,  l.  Parties. 

Between  A.  B.  of  &c.,  C.  B.  of  &c.  D.  B.  of  &c., 
E.  B.  of  Ac,  G.  B.  of  &c.,  J.  B.  of  &c.  and  A.  C.  of  &c., 
and  B.  C.  his  wife  (formerly  B.  B.  spinster)  [the  tenants 
in  common]  of  the  first  part,  C.  D.  of  &c.  [grantee  to 
uses]  of  the  second  part,  the  said  A.  C.  and  B.  €•  [the 


(e)  The  deed  must  be  inroUed  under  the  Pines  and  Becovorios 
Abolition  Act. 
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PARTITIONS. 


rKBCZDEKT  IV. 


AS  TO  ORB  OF 
SBVKRAL  8HABXS. 


2.  Recital  of  a 
settlement  of  one 
estate  (subject 
to  the  life 
estates  of  A.  B. 
and  L.  B.  and 
an  annuity)  upon 
the  children  of 
A.  B.  andL.B. 
in  fee  as  tenants 
in  common  ; 


3.— of  the  will 
of  A.  B.  de- 
vising a  second 
estate  (subject 
to  the  life  estate 
of  L.  B.  and  a 
legacy)  to  his 
children  as 
tenants  in  com- 
mon in  fee ; 


persom  to  take  one  seventh  share]  of  the  third  part, 
and  the  said  A.  B.,  C,  B.,  D.  B.,  E.  B.,  G.  B.  and 
J.  B.  [the  renminw{/  tenants  in  common]  of  the  fourth 

part:    Whereas  by  an  indenture   dated  the  day 

of   18 — ,   and    expressed    to   be   made    between 

[parties],  the  parcels  of  land  situate  &c.  (being  part 
of  the  hereditaments  hereinafter  particulai*ly  mentioned 
and  intended  to  be  hereby  granted)  were  conveyed  and 
assured  to  the  use  of  A.  B.  now  deceased  (the  father  of 
the  said  A.  B.  party  hereto,  C.  B.,  D.  B,,  E.  B.,  G.  B., 
J.  B.  and  B.  C.)  and  his  assigns  for  liis  life,  with  i^e- 
mainder  to  the  use  of  L.  B.  his  wife  and  her  assigns  for 
her  life,  with  remainder  to  the  use  of  all  and  every  the 
child  and  children  of  the  said  L.  B.  by  the  said  A.  B. 
deceased  begotten  or  to  be  begotten  who  should  be  living 
at  the  decease  of  the  survivor  of  them  the  said  A.  B. 
deceased  and  L.  B.  and  their  heirs  and  assigns  for 
ever  as  tenants  in  common,  subject  neveiiheless  to  the 

payment  of  an  annual  sum  of  £ to  E.  M.  and  her 

assigns  for  her  life :  And  >vhereas  the  said  A.  B.  de- 
ceased duly  made  and  executed  his  will  dated  the 

day  of  ' 18 — ,  and  thereby,  after  directing  all  his 

debts  and  funeral  expenses  to  be  paid  and  charging  all 
his  real  and  personal  estates  with  the  payment  thereof, 
devised  unto  the  said  L.  B.  and  her  assigns  for  her  life 
all  that  messuage  or  tenement  which  he  then  inhabited 
witli  the  buildings  and  lands  thereto  belonging,  which  he 

purchased  of (being  the  remaining  part  of  the  lands 

and  hereditaments  hereinafter  particularly  mentioned  and 
intended  to  be  hereby  granted),  and  after  the  decease  of 
the  said  L.  B.  the  said  testator  charged  the  same  with  the 

payment  of  £ to  his  daughter  the  said  B.  C.  (then 

B.  B.  spinster),  and  he  hereby  devised  the  said  messuage 
buildings  lands  and  premises,  after  the  death  of  his  said 

wife  and   subject  to  the  said   legacy  of  £ unto  his 

sons  the  said  A.  B.  pai-ty  hereto,  C.  B.,  D.  B.,  E.  B., 
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G.  B.  and  J.  B.  and  to  his  daughters  the  said  B.  C,  p»ic»wtiv. 

and  M.  B.  and  N.  B.,  To  hold  to  them  his  said  sons  and  as  to  one  op 

daughters  their  heu*s  and  assigns  for  ever  in  equal  shares  

as  tenants  in  common :   And  whereas  the  said  A.  B.  ^f^  g  fea^ 

deceased  died  in  the  month  of 18 —  without  having  f?"^**  children 

^    nim  siimying  ; 

revoked  or  altered  his  said  will,  leaving  the  said  L.  B., 
A  B.  party  hereto,  C.  B.,  D.  B.,  E.  B.,  G.  B.,  J.  B.,  B.  C, 

M.  B.  and  N.  B.  him  surviving :  And  whereas  the  said  ^i"^^  **^®  *}®^*** 

"  ^  of  one  daughter 

M.  B.  died  in  the  montli  of 18 —  intestate  and  with-  unmarried  and 

out  having  been  married,  leaving  tlie  said  A.  B.  paiiy  ' 

hereto  her  eldest  brother  her  heir-at-law :  And  whereas  ^--ot  the  death 

of  another 

the  said  N,  B.  died  in  the  month  of 18 —  intestate  daughter  un- 

and  without  having  been  mariied,  leaving  the  said  A.  B.  U^J^te*^ 

party  hereto   her   eldest  brother  her  heir-at-law ;  And  7.— of  the  death 

WHEREAS  the  said  L.  B.  died  in  the  month  of 18 — ,  J^e  ^r^^^^^ 

leaving  the  said  A.  B.,  C.  B.,  D.  B.,  E.  B.,  G.  B.,  J,  B.  Jj^^jJ^;^^"' 

and  B.  C.  and  no  other  child  living  at  her  death :  And  surviving 

whereas  all  the  debts  and  funeral  expenses  of  the  said  8.— of  thedebte, 

A.  B.  deceased  and  the  said  legacy  of  .£ to  the  said  luj^iSgacyof^' 

B,  C.  have   been  long  since  paid  and  satisfied :   And  ^-  ^  haying 

been  paid ; 

WHEREAS  the  said  B.  C.  (fonnerly  B.  B.  spinster)  inter-  9.-.of  the  mar- 
married  with  and  is  now  the  wife  of  the  said  A.  C. :  And  jj^e  of  one  of 

the  daughters ; 

WHEREAS  the  said  A.  B.  party  hereto,  C,  B.,  1).  B.,  E.  B.,  lo.— of  the 
G.  B.,  J.  B,,  A.  C.  and  B.  C.  some  time  since  agi-eed  to  "^^^^^n*  ^'''' 
make  a  partition  in  manner  hereinafter  appearing  of  the 
said  lands  and  hereditaments  comprised  in  the  said  in- 
denture of  the day  of  18 —  and  of  the  said 

messuage  lands  and  hereditaments  devised  by  the  said 

wiU  of  the  said  A.  B.  deceased,  so  far  as  relates  to  tlie 

said  A.  C.  and  B.  C.  (a) :  And  whereas  upon  the  treaty  li.— of  the 

for  the  said  pailition  it  was  agreed,  that  the  hereditaments  It  ig^intended  to 

effect  the  par- 

;  '  tition ; 

(a)  It  may  be  mentioned  that  even  in  a  suit  for  partition  by  one  in  a  suit  for 
co-owner,  if  the  defendants  are  desirous  that  there  shall  be  no  par-<  partition,  parti- 
tition  of  their  several  shares,  the  partition  may  be  confined  to  the  t^^^  *^"' 
aliquot  share  of  the  plaintiff:  Hobwn  v.  Shetiffood,  4  Beav.  184.  share  of  plaintiff. 
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PRIOBDKKT  IV. 

AS  TO  UNB  or 
9RVBRAL  8HARXS. 


12.— of  the 
desire  of  the 
parties  taking 
the  one-seveath 
in  severalty 
that  it  should 
be  settled  in  a 
particular 
manner ; 

13.  Testatum. 

—Conveyance  to 
the  grantee  to 
uses. 

1^.  Parcels. 


first  hereinafter  particularly  mentioned  and  intended  to 
be  first  hereinafter  granted  should  be  taken  in  severalty 
by  the  said  A.  C.  and  B.  C,  subject  nevertheless  to  and 

charged  witli  tlie  payment  of  £ per  annum  (being 

one  equal  seventh  part  of  the  said  annual  sum  of  £ ) 

to  the  said  £.  M.  and  her  assigns  for  her  life,  and  that  all 
and  singular  other  the  hereditaments  comprised  in  the 
said  indenture  and  will  respectively  and  intended  to  be 
secondly  hereinafter  granted  should  be  conveyed  and 
assured  to  the  use  of  tlie  said  A.  B,  party  hereto,  C.  B., 
D.  B.,  E.  B.,  G.  B.  and  J.  B.  their  heu*s  and  assigns  as 
tenants  in  common  in  the  shares  and  in  manner  herein- 
after mentioned  (h) :  And  whereas  the  said  A.  C.  and 
B.  C.  are  desirous  that  the  hereditaments  first  hereinafter 
particularly  mentioned  and  intended  to  be  fii*st  herein- 
after granted  should  be  limited  to  the  uses  and  in  manner 
hereinafter  mentioned:  NOW  THIS  INDENTURE 
WITNESSETH  that,  in  pursuance  of  the  said  agi*eement, 
and  for  effecting  the  said  partition,  they  the  said  A.  B. 
party  hereto,  0.  B.,  D,  B.,  E.  B.,  G.  B.,  J.  B.  and  A.  C. 
do  hereby  respectively  grant,  and  the  said  B.C.,  with  the 
concmTence  of  the  said  A.  C,  doth  hereby  grant  release 
and  dispose  of  unto  the  said  C.  D.  and.  his  heu*s.  First, 
All  that  [Parcels  comprised  m  the  settlement  to  be 
taken  in  severalty  by  A.  G.  and  B.  C],  Secondly,  Ai.l 
THAT  [Parcels  comprised  in  the  settlement  to  be  taken  in 
severalty  by  A,  B,,  C.  B.,  D.  J?.,  E.  B.,  G.  B.  ami  J.  B.], 
Thirdly,  All  tilvt  [Parcels  comprised  in  the  will  to  be 
taken  in  severalty  by  A.  C.  and  B.  C],  And  fourthly. 
All  that  [P^ireels  comprised  in  the  will  to  be  taken  in 
severalty  by  A,  B.,  C,  J3.,  I).  B.,  E,  B.,  G.  B,  and 
J.  B.],  [General  words  and  Estate  clause^  :  To  have  and 


(2))  Tho  usual  mode  of  describing  parcels  in  partition  deeds  will  be 
seen  in  the  former  Precedents.  Tho  small  sixe  of  the  property  taken 
in  severalty  in  the  present  case  rendered  the  employment  of  a 
schedule  unnecessary. 
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TO  HOLD  the  premises    hereinbefore  expressed  to  be  prbcbdkkt  iv. 

hereby  gi*anted  unto  tlie  said  C.  D.  and  lus  heu's.  To  as  to  one  op 

THE  USES  upon  the  trusts  and  with  and  subject  to  the  **^*^'' **'^**^- 

powers  hex'einafter  limited  and  declared  concerning  tlie  is.  HAbeDdum 

same  respectively  (that  is  to  s^y),  As  to  the  premises  first  to  usos. 

and  thirdly  hereinbefore  described  and  expressed  to  be  i^— as  to  part 

of  the  property 

hereby  granted,  with  their  rights  easements  and  appurten-  in  the  settlement 
ances  as  hereinbefore  expressed,  but  subject  as  to  the  pre-  1^  severalty  in^^ 
mises  first  hereinbefore  desciibed  to  tlie  payment  of  the  !*^®°^  ?*  ®"® 

•^  •^  tenant  in 

annual  sum  of  £ to  the  said  E.  M.  and  her  assigns  for  common  ind 

her  life  (being  one  eqiuil  seventh  part  of  the  said  annual 

sum  of  i£ ),  To  THE  USE  of  &c.  [To  A,  C.  for  life; 

remainder  to  B,  C.  for  life ;  remainder  to  the  children 
of  A.  C.  and  B,  C,  as  they  or  the  survivor  shall  appoint ; 
atul  in  defatdt  of  appointment  To  the  use  of  all  the  children 
equally  as  tenants  in  common  infee\.  And  as  to  the  premises  i/— a?d  as  to 

,  ,  the  residue,  to 

secondly  hereinbefore  described  and  expressed  to  be  hereby  the  use  of  re- 

A   J       -xi     xi     •        •   i_j.  X  T  1  maining  tenants 

granted  with  their  lights  easements  and  appurtenances  in  common  in 
as  hereinbefore  expressed,  but  subject  to  the  payment  *^^^^™®' 

of  the  annual  sum  of  £ to  the  said  E.  M.  and  her 

assigns  for  her  life  (being  six  equal  seventh  parts  of  the 

said  annual  sum  of  £ )  To  the  use  of  the  said  A.  B. 

party  hereto,  C.  B.,  D.  B.,  E.  B.,  G.  B.  and  J.  B.  their 
heirs  and  assigns  in  equal  shares  as  tenants  in  common ; 
And  as  to  the  premises  fom-thly  hereinbefore  described 
and  expressed  to  be  hereby  gi*anted  with  their  rights  ease^- 
ments  and  appurtenances,  To  the  use  of  the  said  A.  B. 
party  hereto,  C,  B.,  D.  B.,  E.  B.,  G.  B.  and  J.  B.  their 
heirs  and  assigns  as  tenants  in  common  in  the  shares 
and  proportions  foUowing  (that  is  to  say).  As  to  three 
equal  undivided  eighth  parts  thereof,  To  the  use  of  the 
said  A.  B.  party  hereto  his  heirs  and  assigns ;  And  as  to 
the  remaining  five  equal  undivided  eighth  parts  thereof. 
To  the  use  of  the  said  C.  B.,  D.  B.,  E.  B.,  G,  B.  and 
J.  B.  and  their  heirs  and  assigns  in   equal  shares  as  ^8.  CoYenants 

.     .  A  A     in,    1    , ,    ,        1       -       ft8  to  payment  of 

tenants  in  common :  And  the  said  A.  G.  doth  hereby  for 
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FRKCEDEHT  IT.    hiiiiself  Ms  heli's  executors  and  administi*ators  covenant 
AS  TO  ONE  OP     with  the  said  C.  D.  and  his  heirs,  that  he  the  said  A.  C. 

SEVERAL  SHARES,     i  •      i      •  .  t       •     •    j        ^  ^i 

Ins  heirs  executors  or  administi*ators  or  the  person  or  per- 

tiMiate^^^of      ^^^^  ^^^  ^^®  ^^^^  being  seised  of  or  entitled  to  the  here- 
the  winuity         ditaments  and  premises  first  Iiereinbefore  described  and 

whicli  IS  chftrge- 

able  on  the  Uod   expressed  to  be  hereby  granted  or  some  or  one  of  them,  will 
severalty  by  the    ^^  ^^  times  hereafter  pay  to  the  said  E.  M.  or  her  assigns 

cmmST*  '"^       ^^"^^S  her  life  the  said  annual  sum  of  £ ,  in  discharge 

of  one  equal   seventh  part  of  the   said  annual  sum  of 

£ ,  and  will  keep  indemnified  tlie  said  A,  B.  party 

hereto,  C.  B.,  D.  B.,  E-  B.,  G-  B,  and  J.  B.  and  every  of 
them,  their  and  every  of  their  heirs  and  assigns,  and  also 
the  said  premises  secondly  hereinbefore  described  and 
expressed  to  be  hereby  granted,  and  every  part  thereof, 

against  the  payment  of  the  said  annual   sum  of  £ , 

and  all  actions  expenses  claims  and  demands  for  or  in 

respect  of  the  same  sum  or  in  anywise  relating  thereto : 

19.  Coveuuits      And  the  said  a,  B.  pai-ty  hereto,  C.  B.,  D.  B.,  E.  B., 

as  to  the  residue  o 

of  the  annuity.     G.  B.  and   J.  B.  do  hereby  for  themselves  their  heirs 

executors  and  administrators,  and  each  of  them  doth 
hereby  for  himself  his  heu*s  executors  and  administrators, 
covenant  with  the  said  C.  D.  and  his  heirs,  that  they  the 
said  A.  B.  party  hereto,  C.  B.,  D.  B.,  E.  B.,  G.  B.  and 
J.  B.  and  their  heu's  or  assigns,  or  some  or  one  of  them, 
will  at  all  times  hereafter  pay  to  the  said  E.  M.  or  her 

assigns  dming  her  life  the  said  annual  sum  of  £ ,  in 

discharge  of  six  equal  seventh  parts  of  the  said  annual 

sum  of  £ ,  and  will  keep  indemnified  the  said  A.  C. 

and  B.C.  and  each  of  them,  their  and  each  of  their  heirs 
executors  and  administrators,  and  other  the  person  and 
persons  for  the  time  being  entitled  under  the  limitations 
hereinbefore  contained  to  the  said  x)reniises  fii-st  herein- 
before described  and  expressed  to  be  hereby  granted,  and 
also  the  same  premises,  and  every  part  thereof,  against 

the  payment  of  the  said  annual  sum  of  £ ,  and  against 

all  actions  expenses  claims  and  demands  for  or  in  re- 
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PRBCEDKffT    IT. 


A8  TO  oinc  or 

SETERAL  SHARES. 


spect  of  the  same  or  in  anywise  relating  thereto  (c) :  And 
each  of  them  the  said  A.  B.  party  hereto,  C.  B.,  D.  B., 
E.  B.,  G.  B.,  J.  B.  and  A.  C,  so  far  &c.  [Separate  and 
qualified  covenants  with  C.  D,  and  his  heirs  for  title ;  for  f^' tSiJ^"*"** 
right  to  convey ;  for  quiet  enjoyment ;  free  from  incum- 
brances ^  except  the  respective  parts  of  the  annuity;  and  for 
further  assurance,  see  supra,  p.  12]  (d).     In  witness,  &c. 


V, 


PARTITION  of  FBEEUOLDS  and  mines  under  a  Judg- 
ment of  the  Chancery  Division  of  the  High  Court 
OF  Justice  made  in  a  Partition  Action, — the  con- 
veyance being  made,  as  to  one  moiety,  by  trustees  with 
a  power  of  partition  and  an  annuitant,  and  as  to  the 
other  moiety,  by  a  tenant  for  life  and  tenants  in  com- 
mon in  remainder, — and  the  mines  under  parts  of  the 
lands  taken  in  severalty  by  the  owners  of  one  moiety 
being  conveyed  to  the  owners  of  the  other  moiety, 
icith  powers  for  getting  the  same.  Provisions  for  ap- 
portioning the  rents  in  existing  leases,  and  for  the 
custody  and  production  of  the  title-deeds. 


P&KCEDERT  Y. 

or  rRBBHOLDS 

AND  JflHES  IH 

AN  AOTION. 


THIS  INDENTURE,  made  the 


day  of 


18 — ,    1.  Parties. 


Between  A,  B,  of  &c.,  C.  D.  of  &c.,  and  E.  F.  of  &c., 
[trustees,  with  a  power  of  partition,  of  one  moiety,  devised 
by  a  tciU  under  which  A,  B.  is  tenant  for  Zi/e]  of  the  first  pai't, 
G.  H.  of  &c.  and  A.  H.  his  wife  [annwitant]  of  the  second 


(c)  In  this  case  the  life  annuity  was  of  so  trifling  amount  that  an 
apportionment  by  means  of  mutual  covenants  was  deemed  sufficient. 
The  method  of  apportioning  more  important  annuities  may  be  seen 
supra,  p.  24,  and  see  supra,  p.  26,  n.  {d). 

{d)  The  deed  must  be  acknowledged  by  B.  C. 


VOL.    V. 


r. 
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puoiDSR  T.    part^  I.  K.  of  &c.  [tenant  for  life  cf  the  other  moiety]  L.  K. 

or  waMKRoum    of  &c.  and  O.  K.  of  See.  [tenants  in  common  in  remainder  of 

^  AcnoH.       *^^  same  moiety]  of  the  third  part,  and  X.  Y.  of  4c.  [grantee 

—  to  iLses]  of  the  fourth  part :  Whereas  by  an  indenture 

GODTcjuioe  to       dated  the day  of 18 — ,  and  expressed  to  be 

slifeoMeand    made  between  [jparties,  D.  B.  being  one],  an  undivided 
annutia;  moiety  of  certain  messuages  lands  and  hereditaments 

described  in  the  second  schedule  to  the  indenture  now  in 
recital  (being  the  messuages  lands  and  hereditaments  de- 
scribed in  the  first  and  second  schedules  hereto  and  here- 
inafter expressed  to  be  hereby  granted)  was  conveyed  and 
assured  unto  and  to  the  use  of  the  said  D.  B.  his  heirs 
and  assigns,  subject  to  the  life  estate  or  interest  of  E.  E. 
now  deceased  in  a  small  part  thereof,  and  to  the  pay- 
ment of  an  annuity  of  £ to  the  said  A.  H.,  and  to  the 

payment    of  an  annuity  of  £ which  has  ceased, 

and  a  substitutionary  annuity   of  £ which  never 

took  effect,  to  and ,  which  life  estate   and 

annuities  respectively  were  created  by  the  will  dated 
of ,  a  former   owner  of  the   said  undivided 

3.^ofwiUof       moiety,   who   died  in  the  month  of 18 — :   And 

D.  B.;  '" 

WHEREAS  the  said  D.  B.  duly  made  and  executed  his  will 

dated  the day  of 18 — ,  and  thereby  devised  all 

his  messuages  lands  and  hereditaments  in  the  several 

parishes  of &c.,  and  all  other  his  real  and  copyhold 

estates,  with  their  appurtenances,  unto  and  to  the  use  of 

the  said  A.  B.,  C.  D.  and  E.  F.  their  heirs  and  assigns. 

Upon  trust  to  pay  the  rents  and  profits  thereof  unto,  or  to 

permit  the  same  to  be  received  b}%  the  said  A.  B.  until  he 

should  make   any  sale  mortgage  assignment  or  charge 

of  or  upon  the  same  hereditaments  or  any  of  them  or 

the  rents  and  profits  thereof,  or  do  or  commit  any  act 

whereby  the  same  hereditaments  or  the  rents  and  profits 

thereof  would,  if  payable  to  himself,  become  vested  in 

or  receivable  by  any  other  person  or  persons,  but  in  case 

the  said  A.  B.  should  make  any  sale  mortgage  assign- 
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ment  or  charge  upon  the  said  hereditaments  or  any  of  PBioaDBHi  y. 

them  or  the  rents  and  profits  thereof,  or  do  or  commit  or  wbmkbolm 

any  such  act  as  aforesaid,  then  and  in  such  case  the  trust  ^  ^ZioJ^ 


thereinbefore  declared  in  his  favour  should  absolutely  

cease,  and  the  said  hereditaments  should  thenceforth 
remain  and  be  upon  such  and  the  same  trusts  in  all 
respects  as  the  same  would  be  subject  to  under  the  said 
frill  in  case  the  said  A,  B.  were  then  actually  dead,  and 
subject  thereto.  In  trust  for  the  first  and  other  sons  of 
the  said  A.  B.  in  tail,  with  divers  remainders  over,  And 
in  the  said  will  was, contained  a  proviso  and  declaration 
that  it  should  be  lawful  for  the  said  A.  B.,  C.  D. 
and  £.  F.  and  the  survivors  and  survivor  of  them  and 
the  executors  or  administrators  of  such  survivor  [here 
set  out  the  power  of  partition,  including  the  power  to  re^ 
voke  the  old  and  limit  new  uses  and  to  give  receipts,  ver- 
batim] :  And  whereas  the  said  D.  B.  died  on  the day  4.— of  death  of 

of 18 — ,  without  having  revoked  or  altered  his  said  bate  <tfhis  wSl  • 

will,  and  the  same  was  proved  in  the Registry  of  the 

Court  of  Probate  on  the  day  of 18 — :  And  5.— of  wUl  of 

A.  K 

wuEBEAs  A.  K.  late  of  &c.  duly  made  and  executed  his 

will  dated  the day  of 18 — ,  and  thereby  gave 

and  devised  all  and  every  the  lands  tenements  heredita- 
ments and  property  which  he  should  at  his  death  be 
seised  or  possessed  of  or  entitled  to,  either  in  possession 
reversion  or  expectancy,  imto  and  to  the  use  of  his  wife 
the  said  I.  K.  during  her  widowhood,  and  from  and  imme- 
diately after  her  death  or  man-ying  again,  whichever 
event  should  first  happen,  the  said  testator  devised 
unto  his  only  daughter  the  said  0.  K.  two  equal  third 
shares  in  the  same  lands  tenements  hereditaments  and 
property  during  her  life.  And  after  her  death  the  said 
testator  devised  unto  the  said  0.  K.  her  heirs  executors 
administrators  and  assigns,  according  to  the  nature  and 
quality  of  the  estate,  one  moiety  of  the  whole  of  such 
lands    tenements    hereditaments     and    property,    such 

E  2 
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PBECBDSNTv.  molety  to  be  considered  a  vested  interest  in  his  said 
OF  FRKBHOLi>s  daughter  from  his  death  :  And  as  to  the  remaining  one 
^ AH  ACTioir"      tiiivd  share  in  the  same  lands  tenements  hereditaments 

and  property,  after  the  death  of  his  said  wife  and  during 
the  life  of  his  said  daughter,  and  as  to  the  moiety  not 
thereinbefore  devised  of  the  whole  of  the  said  lands  tene- 
ments hereditaments  and  property,  after  the  death  of  his 
said  daughter,  the  testator  devised  the  same  respectively 
unto  his  only  son  the  said  L.  K.  his  heirs  executors  ad- 
ministrators and  assigns,  according  to  the  nature  and 
6.— of  death  of     quality  of  the  estate  :   And  whereas  the  said  testator 

bate  of  his  will ;    A.  K.  died  on  the day  of ,  18 — ,  without  having 

revoked  or  altered  his  said  will,  and  the  same  was  on 

the day  of 18 —  proved  by  the  said  I.  K.  and 

L.  K.,  the  siuviving  executors  thereof,  in  the Registiy 

of  the  Pr6bate  Division  of  the  High  Court  of  Justice :  And 
7.— of  seisin  of  WHEREAS  the  Said  testator  A.  K.  died  seised  in  fee  simple 
d«ith  of*  the  ^^  possession  of  the  other  undivided  moiety  of  the  said  mes- 
other  moiety.        suages  lands  and  hereditaments  described  in  the  said  first 

and  second  schedules  hereto  and  hereinafter  expressed  to 
8.— of  judgment  be  hereby  granted :  And  whereas  by  a  judgment  of  the 
partition  *  Chancery  Division  of  the  High  Court  of  Justice  dated 

the day  of 18 — ,  and  made  in  an  action  in 

which  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.  and  A.  H.  his 
wife  were  plaintifi's,  and  the  said  I.  K.,  L.  K.  and  0.  K. 
were  defendants,  and  by  an  order  of  the  same  Court  made 

in  the  said  action  on  the day  of 18 — ,  varjdng 

the  said  judgment.  It  was  ordered  {a)  that  a  parti- 
tion should  be  made  of  all  tlic  messuages  lands  and 
hereditaments  described  in  the  second  schedule  to  the 

said  indenture  of  the day  of 18 — ,  and  of  all 

other  (if  any)  the  hereditaments,  of  which  an  undivided 
share  was  conveyed  to  the  said  D.  B.  by  the  said  indenture 


(a)  Compare  the  recital  of  proceedings  in  a  partition  suit  or 
action ;  supra  Yol.  II.  pt.  L  p.  281,  4th  ed. 
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of  the 


day  of 


18 — ^  and  of  the  minerals  within     pkwjsmkt  t. 


OP  FBBXHOLDS 

AND  XUTBS  IN 
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or  under  the  said  lands,  in  equal  moieties,  and  that  one 
of  such  moieties  should  be  allotted  to  tlie  plaintiffs  the 

trustees  of  the  will  of  the  said  D.  B.,  and  the  other  of  such  ^ 

moieties  should  be  allotted  to  the  defendants ;  And  it  was 
farther  ordered  that  the  phuntiffs  and  defendants  should 
hold  and  enjoy  their  said  respective  moieties  in  severalty, 
and  should  execute  mutual  conveyances  to  each  other 
as  thereinafter  mentioned,  that  was  to  say.  It  was 
ordered  that  such  of  the  said  messuages  lands  minerals 
and  hereditaments  as  upon  the  partition  should  be 
allotted  to  the  plaintiffs,  the  trustees  of  the  will  of  the 
said  D.  B.,  should  be  settled  and  assured  to  the  uses 
upon  the  trusts  and  with  the  powers  limited  and  declared 
by  the  said  will  concerning  the  messuages  lands  and 
hereditaments  thereby  devised  to  the  use  of  the  same 
plaintiffs  their  heirs  and  assigns,  as  in  the  plaintiffs' 
statement  of  claim  mentioned,  and  subject  to  the  said 

rent*charge  of  £ a  year  given  by  the  will  of  the 

said  to  the  plaintiff  A.  H,  during  her  life.  And 

that  such  of  the  said  messuages  lands  minerals  and 
hereditaments  as  upon  the  partition  should  be  allotted 
to  the  defendants  should  be  settled  and  assured 
to  the  uses  upon  the  trusts  with  and  subject  to  the 
powers  and  provisoes  and  for  the  estates  and  interests 
limited  declared  contained  and  created  by  the  herein- 
before recited  will  of  the  said  A.  K.  deceased  concerning 
and  in  his  lands  tenements  and  hereditaments  thereby 
devised;  And  it  was  ordered  that  such  conveyances 
should    be    settled    by  the  judge  in  case  the  parties 

differed  about  the  same  :  And  whereas  on  the day  9..-of  appoint- 

of 18—,  0.  P.  of  &c.,  colliery  viewer  and  agent,  Z^^^Til'^7'^ 

was    appointed  by  his  Lordship,   the  Vice-Chancellor  diTiaion; 
Sir to  report  on  the  best  and  proper  divi- 
sion of  the  messuages  lands  minerals  and  hereditaments 
mentioned  or  referred  to  in  the  said  judgment  into  equal 
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6.— of  death  of 
A.  K.  and  pro- 
bate of  his  will ; 


7. — of  seisin  of 
A.  K.  at  his 
death  of  the 
other  moiety. 


8. — of  judgment 
directing  a 
partition ; 


moiety  to  be  considered  a  vested  interest  in  his  said 
daughter  from  his  death :  And  as  to  the  remaining  one 
third  share  in  the  same  lands  tenements  hereditaments 
and  property,  after  the  death  of  his  said  wife  and  during 
the  life  of  his  said  daughter,  and  as  to  the  moiety  not 
thereinbefore  devised  of  the  whole  of  the  said  lands  tene- 
ments hereditaments  and  property,  after  the  death  of  his 
said  daughter,  the  testator  devised  the  same  respectively 
unto  his  only  son  the  said  L.  K.  his  heirs  executors  ad- 
ministrators and  assigns,  according  to  the  nature  and 
quality  of  the  estate :   And  whereas  the  said  testator 

A.  K.  died  on  the day  of ,  18 — ,  without  having 

revoked  or  altered  his  said  will,  and  the  same  was  on 

the day  of 18 —  proved  by  the  said  I.  K.  and 

L.  K.,  the  surviving  executors  thereof,  in  the Registi'y 

of  the  Pr6bate  Division  of  the  High  Court  of  Justice :  And 
WHEBEAs  the  said  testator  A.  K.  died  seised  in  fee  simple 
in  possession  of  the  other  undivided  moiety  of  the  said  mes- 
suages lands  and  hereditaments  described  in  the  said  first 
and  second  schedules  hereto  and  hereinafter  expressed  to 
be  hereby  granted :  And  whereas  by  a  judgment  of  the 
Chancery  Di\'ision  of  the  High  Court  of  Justice  dated 

the day  of 18 — ,  and  made  in  an   action  in 

which  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.  and  A,  H.  his 
wife  were  plaintiffs,  and  the  said  I.  K.,  L.  K.  and  0.  K, 
were  defendants,  and  by  an  order  of  the  same  Court  made 

in  the  said  action  on  the day  of 18 — ,  varjdng 

the  said  judgment,  It  was  ordered  {a)  that  a  parti- 
tion should  be  made  of  all  the  messuages  lands  and 
hereditaments  described  in  the  second  schedule  to  the 

said  indenture  of  the day  of 18 — ,  and  of  all 

other  (if  any)  the  hereditaments,  of  which  an  undivided 
share  was  conveyed  to  the  said  D.  B.  by  the  said  indenture 


(a)  Compare  the  recital  of  proceedings  in  a  partition  suit  or 
action^  supra  Yol.  II.  pt.  i.  p.  281,  4th  ed. 
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or  under  the  said  lands,  in  equal  moieties,  and  that  one 
of  such  moieties  should  be  allotted  to  the  plaintiffs  the 

trustees  of  the  will  of  the  said  D.  B.,  and  the  other  of  such • 

moieties  should  be  allotted  to  the  defendants ;  And  it  was 
further  ordered  that  the  plaintiffs  and  defendants  should 
hold  and  enjoy  their  said  respective  mpieties  in  severalty, 
and  should  execute  mutual  conveyances  to  each  other 
as  thereinafter  mentioned,  that  was  to  say.  It  was 
ordered  that  such  of  the  said  messuages  lands  minerals 
and  hereditaments  as  upon  the  partition  should  be 
allotted  to  the  plaintiffs,  the  trustees  of  the  will  of  the 
said  D.  B.,  should  be  settled  and  assured  to  the  uses 
upon  the  trusts  and  with  the  powers  limited  and  declared 
by  the  said  will  concerning  the  messuages  lands  and 
hereditaments  thereby  devised  to  the  use  of  the  same 
plaintiffs  their  heirs  and  assigns,  as  in  the  plaintiffs' 
statement  of  claim  mentioned,  and  subject  to  the  said 

rent-charge  of  £ a  year  given  by  the  wiU  of  the 

said  to  the  plaintiff  A.  H.  during  her  life.  And 

that  such  of  the  said  messuages  lands  minerals  and 
hereditaments  as  upon  the  partition  should  be  allotted 
to  the  defendants  should  be  settled  and  assured 
to  the  uses  upon  the  trusts  with  and  subject  to  the 
powers  and  provisoes  and  for  the  estates  and  interests 
limited  declared  contained  and  created  by  the  herein- 
before recited  will  of  the  said  A.  K.  deceased  concerning 
and  in  his  lands  tenements  and  hereditaments  thereby 
devised;  And  it  was  ordered  that  such  conveyances 
should    be    settled    by  the  judge  in  case   the  parties 

differed  about  the  same  :  And  whereas  on  the day  g.^of  appoint- 

of 18—,  0.  P.  of  &c.,  colliery  viewer  and  agent,  Z^^^TT"" 

was    appointed  by  his   Lordship,   the  Yice-ChanceUor  diviBion; 
Sir to  report  on  the  best  and  proper  divi- 
sion of  the  messuages  lands  minerals  and  hereditaments 
mentioned  or  referred  to  in  the  said  judgment  into  equal 
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moieties,  iq  order  to  assist  in  making  the  partition 
directed  by  the  said  judgment :  And  whereas  the  said 

0.  P.,  by  his  report  dated  the  day  of 18: — > 

and  filed  in  the  said  action  on  the day  of 18 — , 

certified  and  reported,  that  the  best  and  proper  division 
of  the  said  messnages  lands  minerals  and  hereditaments 
into  equal  moieties,  in  order  to  effect  the  partition 
directed  by  the  said  decree,  appeared  in  the  two  several 
schedules  thereimder  written  (the  first  schedule  hereto 
being  a  copy  of  the  first  schedule  to  the  said  report,  and 
the  second  schedule  hereto  being  a  copy  of  the  second 
schedule  to  the  said  report),  the  first  schedule  to  the  said 
report  comprising  the  particulars  of  one  of  such  moieties, 
and  the  second  schedule  to  the  said  report  comprising  the 
particulars  of  the  other  of  such  moieties ;  And  by  his 
said  report  he  further  certified  and  reported,  that  the 
takers  of  the  hereditaments  in  the  second  schedule 
thereto  should  pay  to  the  takers  of  the  hereditaments  in 

the  first  schedule  thereto  the  sum  of  £ for  equality 

of  partition,  and  that  the  entire  yearly  rent  of  £• 


payable  by  P.  Q.  in  respect  as  well  of  the  dwelling- 
houses  buildings  and  fields  respectively  numbered  1  and 
2  in  the  first  schedule  thereto  and  coloured  pink  in  the 
plan  thereto  annexed  (of  which  plan  the  plan  endorsed 

upon  the skin  of  these  presents  is  a  copy),  as  also  of 

certain  fields  comprised  in  the  said  second  schedule  thereto 
and  coloured  yellow  in  the  said  plan,  should  thencefor- 
ward be  apportioned  and  paid  as  follows,  that  is  to  say, 

the  yearly  sum  of  £ ,  in  part  of  the  said  entire  yearly 

rent  of  £ ,  to  the  takers  of  the  hereditaments  com- 
prised in  the  first  schedule  thereto,  and  the  yearly  sum 

of  £ ,  the  remainder  of  such  rent,  to  the  takers  of 

the  hereditaments   comprised  in  the   second   schedule 

thereto,  and  that  the  entire  yearly  rent  of  £ ,  payable 

by  R.  S.  in  respect  as  well  of  the  field  numbered  8  in 
the  first  schedule  thereto  and  coloured  pink  in  the  said 
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plaiLy  as  algo  of  certain  fields  comprised  in  the  second 
schedule  thereto  and  coloured  yellow  in  the  said  plan/ 
should  thenceforth  be  apportioned  and  paid  as  follows, 

that  is  to  say,  the  yearly  sum  of  £ ,  in  part  of  the  

said  entire  yearly  rent  of  £ ,  to  the  takers  of  the  here- 
ditaments comprised  in  the  first  schedule  thereto,  and 

the  yearly  sum  of  £ ,  the  remainder  of  such  rent,  to 

the  takers  of  the  hereditaments  comprised  in  the  second 
schedule  thereto ;  And  he  further  certified  and  reported, 
that  the  takers  of  the   seams  and  strata  of  coal  and 
cannel  under  the  fields  numbered  respectively  4,  5,  and  6 
and  coloured  brown  on  the  said  plail  and  their  heirs  and 
assigns  should  have  all  the  usual  and  necessary  powers 
for  enabling  them  to  search  for  sink  to  win  work  convert 
carry  away  and  dispose  of  the  same  seams  and  strata  and 
the  coal  and  cannel  to  be  gotten  thereout,  in  through 
under  upon  and  over  the  surface  of  the  same  fields  or 
any  part  thereof,  and,  at  discretion,  either  alone  or  toge- 
ther with  any  coal  or  cannel  to  be  gotten  from  or  under 
any  adjacent  or  other  lands,  and  to  make  and  use  rail- 
ways tramways  and  other  ways  or  roads,  and  to  do  all 
acts  matters  and  things  deemed  necessary  for  or  inci- 
dental to  those  purposes  or  any  of  them,  upon  payment, 
yearly,  by  way  of  compensation,  of  double  the  agricul- 
tural-Value'per  acre  per  annum  (in  addition  to  the  value 
of  the  crops  upon  the    land  when   entered    upon    or 
damaged)  for  any  part  or  parts  of  the  same  fields  which 
might  be  occupied  damaged  or  trespassed  upon,  and  that 
such  payment  of  double  value  should  cease  on  the  land 
being    given    up    in    an    agricultural  condition:    And  ii.-h)£ chief 
WHEREAS  the  chief  clerk  of  the   said  Vice-Chancellor,  ""^[^  '^^'^' 
by  his  certificate  made  in  the  said  action  and  dated  the 
day  of 18 — ,  which  said  certificate  was  ap- 
proved of  and  signed  by  the  said  Vice-Chancellor  on  the 

day  of 18 — ,  and  was  filed  in  the  said  action 

on  the  same  day,  certified  as  follows,  that  is  to  say.  That 
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the  result  of  the  partition  which  had  been  made  in  pur- 
suance  of  the  judgment  and  order  made  in  the  said 

action  dated  the day  of 18 —  and  the day 

of 18 —  was  as  follows,  That  is  to  say,  That  a  par- 
tition had  been  made  of  the  messuages  lands  and  here- 
ditaments described  in  the  second  schedule  to  the  said 
indenture  of  the day  of 18 —  in  the  said  judg- 
ment mentioned,  and  of  the  minerals  within  and  under  the 
said  lands,  and  of  all  other  (if  any)  the  hereditaments  of 
which  an  undivided  share  had  been  conveyed  to  the  said 
D.  B.  by  the  said  indenture,  and  was  to  be  carried  out 
according  to  the  said  report  of  the  said  0.  P.  (whose 
assistance  in  making  the  said  partition  had  been  had),  and 
the  plan  therein  referred  to,  which  report  and  plan  were 
filed  with  the  certificate  now  in  recital ;  That  the  rents  of 

£ and  £ in  the  said  report  mentioned  were  to 

be  divided  as  in  the  said  report  was  stated;  That  the 
messuages  lands  hereditaments  and  premises  comprised  in 
the  first  schedule  to  the  said  report  and  coloured  pink  and 
brown  on  the  said  plan,  and  the  minerals  within  and  under 
the  same  lands  other  than  the  seams  and  strata  of  coal 
and  cannel  under  the  fields  coloured  brown,  were  allotted 
to  the  defendants,  and  they  were  to  receive  from  the 
plaintiffs,  the  trustees  of  the  will  of  the  said  D.  B.,  the 
sum  of  £ for  equality  of  paiiition ;  That  the  pro- 
portions of  the  said  rents  of  £ and  £ ,  to  which 

the  defendants  were  to  be  entitled,   were   £ and 

£ per  annum ;  That,  with  respect  to  the  said  seams 

and  strata  of  coal  and  cannel  under  the  fields  coloured 
brown  on  the  said  plan,  the  defendants  were  to  grant 
to  the  said  plaintiffs  all  usual  and  necessar}"^  powers  for 
enabling  them  to  search  for  sink  to  win  work  convert 
carry  away  and  dispose  of  the  same  seams  and  strata, 
and  the  coal  and  cannel  to  be  gotten  thereout,  in  through 
under  upon  and  over  the  surface  of  the  said  fields  coloured 
brown  on  the  said  plan  or  any  part  thereof,  and,  at  dis- 
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cretion,  either  alone  or  together  with  any  coal  or  cannel     PRBOBDitKT  v. 
to  be  gotten  from  or  under  any  adjacent  or  other  lands>     op  fsebholds 
and  to  make  and  use  railways  tramways  and  other  ways     ^^J  actiok!^ 
or  roads>  and  to  do  all  acts  matters  and  things  deemed 
necessary  for  or  incidental  to  those  purposes  or  any  of 
them,  upon  payment,  yearly,  by  way  of  compensation,  of 
double  the  agricultui*al  value  per  acre  per  annum  (in 
addition  to  the  value  of  the  crops  upon  the  land  when 
entered  upon  or  damaged)  for  any  part  or  parts  of  Uic 
same  fields  which  might  be  occupied  damaged  or  tres- 
passed upon,  such  payment  of  double  value  to  cease  on 
the  land  being  given  up  in  an  agricultural  condition ;  That 
the  messuages  lands  hereditaments  and  premises  comprised 
in  the  second  schedule  to  the  said  report  and  coloured 
yellow  on  the  said  plan,  and  the  minerals  within  or  under 
the  same  lands  and  also  the  seams  and  strata  of  coal  and 
cannel  under  the  said  fields  coloured  brown  on  the  said 
plan,  were  allotted  to  the  said  plaintiffs,  and  that  the 
said  plaintifiOs  were  to  pay  to  the  defendants  the  sum 
of  £ for  equality  of  partition,  And  that  the  propor- 
tions of  the  said  rents  of  £ and  £ ,  to  which  the 

said  plaintiffs  were  to  be  entitled,  were  £ and  £ 

per  annum:  And  whereas  the  said  A.  B.^  C.  D.  and  12. -of  payment 

E.  F.  have  this  day  paid  the  said  sum  of  £ ,  out  of  and^^F.'  of  ^* 

funds  in  their  hands  as  trustees  of  the  said  will  of  the  ^°^^^  ^o^" 

equality  of  par- 

said  D.  B.,  to  the  said  I.  K.^  L.  K.  and  0.  K.  for  equality  tition ; 
of  partition^  as  the  said  I.  K.,  L.  K.  and  0.  K.  respec- 
tively hereby  acknowledge:   And  whereas  tlie  several  is.—of de«ire 
I)ersons  parties  hereto  of  the  first  three  parts  are  desirous  ^ff^^te  S 
of  effecting  by  these  presents  and  in  manner  hereinafter  partition ; 
appearing  the  partition  so  made  as  aforesaid :  And  whereas  14.— of  tiUe 
the  several  deeds  and  documents  specified  in  the  third  ^^  jf  ***uin 
schedule  hereto  relate  to  the  title  to  the  undivided  moiety  ^  undivided 
late  of  the  said  D.  B.  in  the  said  messuages  lands  and 
hereditaments,  and  are  in  the  possession  of  the  parties 
hereto  of  the  first  part  as  trustees  of  the  will  of  the  said 
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15. — of  title 
deeds  in  foui'th 
schedale  relating 
to  nndiTided 
moiety  of  A.  X. ; 

16.— of  agree- 
ment to  enter 
into  covenants 
for  production 
of  title  deeds ; 

17.— of  deed 
haring  been 
settled  by  the 
judge. 

18.  Testatum  ; 


— revocation  by 
A.  B.,  C.  D. 
and  E.  P.  of 
uses  of  D.  B.'8 
will  in  his 
moiety,  and  ap- 
pointment of 
uses  after 
limited. 


19.  Further 
testatum  ; 

— conveyance  of 
entirety  by  all 
parties  to 
grantee. 


D.  B. :  And  whereas  the  several  deeds  and  docaments 
specified  in  the  fourth  schedule  hereto  relate  to  the  title 
to  the  undivided  moiety  late  of  the  said  A.  K.  deceased 
in  the  same  messuages  lands  and  hereditaments,  and  are 
in  the  possession  of  the  said  I.  K. :  And  whereas  it  has 
been  agreed  that  the  said  persons  parties  hereto  of  the 
first  and  third  parts  shall  respectively  enter  into  such 
covenants  respecting  the  said  deeds  and  documents  as 
are  hereinafter  contained :  And  whereas  these  presents 
have  been  settled  by  the  said  Vice-Chancellor  as  appears  by 

the  certificate  of  his  chief  clerk  dated  the day  of 

18—:  NOW  THIS  INDENTURE  WITNESSETH 
that,  for  effectuating  the  said  partition,  and  in  obedience 
to  the  said  judgment  and  order  of  the  Chancery  Divi- 
sion of  the  High  Court  of  Justice,  and  in  pursuance  of 
the  said  certificate  made  in  the  said  action,  and  in  con- 
sideration of  the  premises,  they  the  said  A.  B.,  C.  D. 
and  E.  F.,  with  the  consent  of  the  said  A.  B.,  and  in 
exercise  of  the  hereinbefore  recited  power  contained 
in  the  said  will  of  the  said  D.  B.  and  of  every  or  any 
other  power  enabling  them,  do  hereby  revoke  All  and 
EVERY  the  uses  trusts  powers  and  provisoes  by  the 
same  will  limited  expressed  and  declared  concerning 
the  said  undivided  moiety  thereby  devised  of  the  said 
messuages  lands  and  hereditaments  hereinafter  ex- 
pressed to  be  hereby  granted,  And  do  appoint  that  the 
same  undivided  moiety  shall  henceforth  go  and  remain. 
To  the  USES  upon  the  trusts  and  with  and  subject  to 
the  powers  provisoes  agreements  and  declarations  here- 
inafter limited  declared  and  contained  or  referred  to : 
AND  THIS  INDENTURE  ALSO  WITNESSETH 
that,  for  further  effectuating  the  said  partition,  and  in 
further  obedience  to  the  said  judgment  and  order,  and  in 
further  pursuance  of  the  said  certificate,  and  for  the  con- 
sideration  aforesaid.  They  the  said  A.  B.,   C.  D.  and 

E,  F.,  as  to  the  one  undivided  moiety  devised  by  the  said 
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PRECXDKNT  Y. 


OF  FREEHOLDS 

AND  HIKES  IN 

AN  AOnON. 


will  of  the  said  D.  B.  of  the  said  messuages  lands  and 
hereditaments^  and  with  such  consent  as  aforesaid,  Do 
and  each  of  them  doth  hereby  grant,  and  they  the  said 
G.  H.  and  A.  H.,  as  to  the  same  moiety,  Do  and  each 
of  them  doth  hereby  release,  and  they  the  said  I.  K., 
li.  K.  and  O.  K.,  as  to  the  other  undivided  moiety  of  the 
same  messuages  lands  and  hereditaments,  and  according 
to  their  respective  estates  and  interests  therein,  Do  and 
each  of  them  doth  hereby  grant  and  release,  unto  the 
said  X.  Y.  and  his  heirs.  All  those  messuages  lands  and  20.  Parcels. 

hereditaments  situate  at in  the  county  of ,  the 

particulars  whereof  are  specified  in  the  first  and  second 
schedules  hereto,  and  which  are   delineated  or  referred 

to  on  the  plan  endorsed  upon  the  skin  of  these 

presents  and  thereon  coloured  pink  brown  and  yellow 
respectively.  And  all  other  (if  any)  the  messuages  lands 
and  hereditaments  whereof  an  undivided  moiety  was  con- 
veyed or  assured  to  the  said  D.  B.  by  the  said  indenture 

of  the  day  of 18 — ;  Together  with  all  mines 

of  coal  and  cannel  and  other  mines  and  minerals  fixtures 
lights  [General  words,  and  Estate  Clause] :  To  have  and 
TO  HOLD  the  premises  hereinbefore  expressed  to  be  hereby 
granted  unto  the  said  X.  Y.  and  his  heirs,  freed  and  dis- 
charged from  the  said  yearly  rent-charge  or  annuity  of 

£ to  the  said  A.  H.,  created  by  the  said  will  of  the 

said  ,  and  from  all  arrears  and  future  payments 

thereof,  and  from  the  uses  trusts  limitations  powers  pro- 
visoes and  declarations  limited  declared  expressed  and 
contained  by  and  in  the  said  wills  of  the  said  D.  B.,  and 
A.  K.  respectively.  To  the  uses  upon  the  trusts  and 
with  and  subject  to  the  powers  provisoes  agreements  and 
declarations  hereinafter  declared  and  contained  or  referred 
to :  And  it  is  hereby  agreed  and  declared  that  the 
appointment  and  the  grant  respectively  hereinbefore  made 
and  contained  shall  operate  and  enure,  To  the  uses  upon 


21.  Habendum 
to  grantee  dis- 
chaiged  from 
annuity ; 


22. — to  uses 
after  limited. 


23.  Declaration 
of  nses. 
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nMCEVKFt  T.  the  trusts  and  with  and  sabject  to  the  powers  provisoes  snd 

orrmKBHOLDs  declarations  hereinafter  limited  declared  and  contained 

^Ax  ACTiov?'  concerning  the  said  messuages  lands  minerals  heredita- 

:  :~  ments  and  premises,  that  is  to  8a3',  Aix  and  sixouLAn 

As  to  one  moiety 

—to  the  iue«  of  tlic  messuagcs  lands  and  hereditaments  specified  or  re- 
ferred to  in  the  said  first  schedule  hereto  and  coloured 

pink  and  brown  on  the  said  plan  endoiised  upon  the 

skin  of  these  presents,  and  the  minerals  within  and  under 
the  same  lands  (other  than  the  seams  and  strata  of  coal 
and  cannel  within  or  under  such  of  the  same  lands  as  are 
numbered  4,  5,  and  6  on  the  said  plan  and  in  the  said 
first  schedule  hereto  and  are  colom'ed  brown  on  the  said 
plan),  and  the  rights  easements  and  appurtenances  (other 
tlian  as  aforesaid  and  subject  as  hereinafter  mentioned)  to 
the  said  messuages  lands  and  hereditaments  specified  or 
refeiTed  to  in  the  said  first  schedule  belonging  or  reputed 
to  belong  as  aforesaid,  shall  henceforth  go  and  remain 
in  severalty,  To  such  of  the  uses  upon  such  of  the  trusts 
and  with  and  subject  to  such  of  the  powers  provisoes  and 
declaiutions  and  for  such  of  the  estates  and  interests 
limited  declai'ed  contained  and  created  by  and  in  the 
hereinbefore  recited  will  of  the  said  A.  K.  deceased 
concerning  and  in  his  lands  tenements  and  heredita- 
ments thereb}'  devised  as  are  now  subsisting  or  capable 

—as  to  the  other  of  taking  effect :  And  ajll  and  singulab  the  messuages 

moiety — to  the  .  , 

uses  of  the  will     lands    and   hereditaments    specified   or   referred  to   ui 

the  said  second  schedule  hereto  and  coloured  yellow 

on    the    said    plan   endorsed    upon   the   skin   of 

these  presents,  and  the  rights  easements  and  appur- 
tenances thereto  belonging  or  reputed  to  belong  as 
aforesaid,  and  the  minerals  within  and  under  the  same, 
AND  also  all  and  singular  the  seams  and  strata  of 
coal  and  cannel  tmder  the  said  lands  numbered  4,  6, 
and  6  on  the  said  plan  and  in  the  said  first  schedule 
hereto  and  coloured  brown  on  the  said  plan,  together 
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with  power  (b)  to  search  for  sink  to  win  work  convert  t'&gcEDBWT  v. 
carry  away  and  dispose  of  the  said  seams  and  strata  of .  of  frkisuolus 
coal  and  cannel,  and  the  coal  and  cannel  to  be  gotten  ^^  actiox. 
thereout,  in  throngh  upon  and  over  the  surface  of  the 
said  lands  numbered  4,  6,  and  6  in  the  said  first  sche- 
dule hereto  and  coloured  brown  on  the  said  plan  or  any 
part  thereof,  and,  at  discretion,  either  alone  or  together 
with  any  coal  or  cannel  to  be  gotten  from  under  any 
adjacent  or  other  lands,  and  for  the  purposes  afor^aid  or 
any  of  them  to  sink  erect  make  lay  down  maintain  and 
use  all  such  pits  engine-houses  buildings  roads  railways 
tramways  reservoirs  water-courses  drains  engines  ma- 
chinery and  things  as  may  be  necessary  or  incidental  to 
those  purposes  or  any  of  them,  and  with  locomotive 
engines  waggons  carts  and  horses  or  otherwise  to  have  free 
ingress  egress  and  regress  in  to  and  from  the  surface  of 
the  last-mentioned  lands  or  any  of  them  (but  subject  to 
the  obligation  to  make  such  compensation  as  hereafter 
mentioned  for  damage  done  thereby  to  the  surface  of  the 
last-mentioned  lands  or  to  the  crops  thereon),  shall  hence- 
forth go  and  remain  in  severalty.  To  the  use  and  intent 
that   the  said  A.  H.  and   her  assigns  may  henceforth 

receive  during  her  life  a  clear  yearly  rent-charge  of  dG , 

to  be  chargeable  upon  and  issuing  and  payable  out  of 
the  same  messuages  lands  minerals  seams  and  strata  of 
coal  and  cannel  and  hereditaments,  and  to  be  paid  by 

equal  half-yearly  payments  on  the day  of and 

the    day   of  in    every  year,    and  the   first 

half-yearly   payment  to  be  made    on  the  day  of 

18 — ,  and  subject  and  charged  as  hereinbefore  is 

mentioned.  To  the  use  of  the  said  A.  B.,  C.  D,  and 
E.  F.  their  heirs  and  assigns,  Upon  such  of  the  trusts 


{b)  The  Precedents  of  mining  leases  (supra,  Vol.  Y.  pt.  i.  pp.  291 
— 465),  afford  material  for  amplifying  or  modifying  the  provisiona 
of  the  text,  as  circumstances  may  require. 
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PRECEDENT  V.     aiid  wUh  011(1  subjcct  to  such  of  the  powers  provisoes 

OF  FREEHOLDS     aiid  declaratloiis   by  and  in  the   said  will  of  the  said 

AMAOTioK.^     D.  B.  declared  and  contained  concerning  his  said  mes- 

rrrr — : — r".  suages  lands  and  hereditaments  thereby  devised  as  are 

24.  Proviso  that  .     .  . 

the  owners  of  now  Subsisting  or  capable  of  taking  effect :  Pbovided 
moiety  shall  ALWAYS  and  it  is  hereby  agreed  and  declared,  that  the 
tion  for'dimw"  ^^  messuages  lands  minerals  and  hereditaments  here- 
done  in  working  inbefore  limited  to  the  use  of  the  said  A.  B.,  C.  D.  and 

the  mines  com-  . 

prised  in  their  E.  F.  their  heirs  and  assigns  are  so  limited  subject  to 
Ti^^f*^'  the  obUgation  that  the  said  A,  B.,  C.  D.  and  E.  F.  their 
specifi^parc^  jxQixs  and  assigns  shall  pay  yearly  to  the  person  or  persons 
other  moiety.       for  the  time  being  seised  of  or  entitled  to  the  possession 

or  receipt  of  the  rents  and  profits  of  the  surface  of  the 
said  lands  numbered  4,  S,  and  6  in  the  said  first  schedule 
hereto  and  coloured  brown  on  the  said  plan  endorsed  upon 

the skin  of  these  presents,  by  way  of  compensation, 

double  the  agricultural  value  per  acre  per  annum,  and  to 
the  tenants  or  occupiers  for  the  time  being  of  the  said 
surface,  the  value  of  the  then  crops,  for  and  in  respect  of 
so  much  and  such  parts  (if  any)  of  the  same  surface  and 
crops  respectively  as  shall  from  <  time  to  time  or  at  any 
time  be  occupied  destroyed  damaged  or  trespassed  upon 
by  the  said  A.  B.,  C,  D.  and  E.  F.  their  heirs  or  assigns, 
in  searching  for  sinking  to  winning  working  convert- 
ing carrying  away  or  disposing  of  any  coal  or  cannel, 
or  by  exercising  or  enjoying  any  other  of  the  rights 
powers  and  privileges  hereinbefore  limited  or  granted 
to  them  in  upon  under  over  or  through  or  in  respect 
of  the  said  lands  nmnbered  4,  5,  and  6  respectively 
in  the  said  first  schedule  hereto  and  coloured  brown  on 
the  said  plan,  such  payment  of  double  value  in  respect  of 
any  part  of  the  said  surface  of  the  said  lands  so  occupied 
damaged  or  trespassed  upon  in  manner  aforesaid  to  com- 
mence at  the  time  when  such  part  of  the  said  surface 
shall  first  be  so  occupied  damaged  or  trespassed  upon, 
and  to  be  made  on  the day  of in  each  year. 
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and  to  continue  until,  but  to  cease  when,  the  surface  so     prbcbdkhtv. 
occupied   damaged  or  trespassed  upon  shall  have  been     of  freeholds 

■  •  '111  ^■i*  1  i_  J.        AND  MINES  IN 

given  up  in  an  agricultural  condition,  and  such  payment      ^j,  action. 

of  the  value  of  the  said  crops  or  any  part  or  parts  thereof 

so   destroyed  damaged  or  trespassed   upon  in  manner 

aforesaid  to  be  made  forthwith  upon  such   destruction 

damage   or  trespass  being  made   or  done:   And  it  is  25.— and  work 

HEREBY  further  agreed  and  declared  that  the  said  mes-  under  those 

suages  lands  minerals  and  hereditaments  hereinbefore  parcels  according 

"  to  the  custom  of 

limited  to  the  use  of  the  said  A,  B.,  C.  D.  and  E.  F,  the  country. 
their  heirs  and  assigns  are  so  limited  subject  to   the 
further  obligation  that  the  said  A.  B.,  C.  B,  and  E.  F. 
their  heirs  and  assigns  shall  search  for  sink  to  win  work 
convert  carry  away  and  dispose  of  the  coal  and  cannel 
in  through  under  upon  and  over  the  surface  of  the  said 
lands  numbered  4,  5,  and  6  in  the  said  first  schedule 
hereto  and  coloured  brown  on  the  said  plan  in  all  respects 
and  in  every  particular  in  a  proper  minerlike  and  work- 
manlike way,  according  to  the  usages  and  custom  of  the 
country  in  which  the   said    seams   and   strata  of  coal 
and  cannel  are  situate,  and  not  otherwise :   And  it  is  26.  Agreement 
HEREBY  further  provided  agreed   and  declared  that,   if  differences  to 
any    dispute    or    difference    shall    arise    between    the  *^°^*™*'*°'*- 
several  parties  hereto   or  their   respective    representa- 
tives, touching  the  compensation  to  be  made  and  paid 
to  the  person  or  persons  for  the  time  being  seised  of 
or  entitled  to  the  possession  or  receipt  of  the  rents 
and  profits  of  the  surface  of  the  said  lands  numbered 
4,  5,  and  6  in  the  said  first  schedule  hereto  and  coloured 
brown  on  the  said  plan,  or  the  tenants  or  occupiers  for 
the  time  being  of  the  said  surface,  for  or  in  respect  of  any 
part  of  the  said  surface,  or  of  the  crops  thereon,  which 
shall  at  any  time  have  been  occupied  destroyed  damaged 
or  trespassed  upon  by  the  said  A  B.,  C.  D.  and  E.  F. 
their  heirs  or  assigns,  in  searching  for  sinking  to  win- 
ning working  converting  carrying  away  or  disposing  of  all 
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27.  Power  of 
distress  if  com- 
pensation shall 
be  in  arrear. 


or  any  of  the  said  coal  and  cannel  in  through  onder  upon 
or  over  the  surface  of  the  last-mentioned  lands  or  any 
of  them,  or  touching  any  other  of  the  rights  powers 
privileges  duties  and  liabilities  under  these  presents  of 
the  several  parties  hei'eto  or  their  respective  representa- 
tives, then  and  in  every  such  case,  the  matter  in  dispute 
or  difference  shall  be  referred  to  two  arbitrators,  one  to 
be  appointed  by  each  party,  or  their  umpire  pursuant  to 
tlie  provisions  in  that  behalf  contained  in  The  Common 
Law  Procedure  Act,  1854,  or  any  then  subsisting  statu- 
tory modification  thereof  (c) :  And  rr  is  hereby  further 
agi'eed  and  declared  that,  if  and  whenever  any  monej^^ 
which  shall  become  payable  for  compensation  for  the 
occupation  or  destruction  of  or  damage  to  or  trespass 
upon  the  surface  of  the  said  lands  numbered  4,  5,  and  6 
in  the  said  first  schedule  hereto  and  coloured  brown  on 
the  said  plan,  or  of  or  to  or  upon  any  croi>  thereon,  or 
any  part  thereof,  shall  be  in  arrear  and  unpaid  for  twenty- 
one  days  after  demand  shall  have  been  made  for  the 
payment  thereof,  the  parties  hereto  of  the  third  part  their 
heirs  or  assigns,  or  other  the  persons  or  person  for  the 
time  being  entitled  to  receive  such  money,  may  enter 
upon  and  distrain  all  and  every  or  any  of  tlie  coal  cannel 
engines  machinery  live  and  dead  stock  goods  chattels 
and  effects  of  the  said  A.  B.,  C.  D.  and  E.  F.  their  heirs 
or  assigns,  which  shall  be  in  upon  or  under  the  last- 
mentioned  lands  or  any  of  them  or  any  part  thereof 
respectively,  or  elsewhere  upon  any  lands  for  the  time 
being  belonging  to  the  said  A.  B.,  C.  D.  and  E.  F.  their 
heirs  or  assigns,  and  the  distress  and  distresses  then  and 
there  found  may  sell  and  dispose  of  in  like  manner  as  in 
case  of  distresses  for  rent  reseiTcd  in  common  leases,  to 
the  intent  that  the  money  so  due  and  the  costs  incurred 
by  the -nonpayment  thereof  and  in  making  such  distress 


(c)  As  to  the  advisability  of  this  stipulation,  see  supra,  Vol.  II. 
pt.  i.  p.  123,  n.;  Vol.  V.  pt.  i.  p.  222,  n. 
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or  distresses  as  aforesaid  may  thereby  or  otherwise  be  PRBCKDHHiy. 
paid  and  satisfied  :  And  each  of  them  the  said  A.  B.,  offuuolm 
C.  D.  and  E.  F.,  so  far  as  relates  to  himself  his  heirs  ^^  ^!^v]^ 
and  assigns,  and  so  as  to  make  himself  and  them  person-  — 

ally  liable  only  while  being  a  trustee  or  trustees  of  the  corenant  by  tho 
said  will  of  the  said  D.  B.,  or  as  to  the  said  A.  B.  while  second  moietj 
being  beneficially  entitled  thereunder,  but  to  the  intent  ^^^"^  ~™" 
to  bind  so  far  as  practicable  the  several  persons  who  shall  ^  ^ork  the 

mines  according 

from  time  to  time  be  seised  of  or  entitled  to  the  rents  and  to  the  custom  of 
profits  of  the  said  seams  and  strata  of  coal  and  cannel  ®  ^^  ^' 
under  the  said  lands  numbered  4,  S,  and  6  in  the  said  fii*st 
schedule  hereto  and  coloured  brown  on  the  said  plan,  their 
heirs  and  assigns,  doth  hereby  for  himself  his  heirs  and 
assigns  covenant  with  the  said  X.  Y.  and  his  heirs,  that 
they  the  said  A.  B.,  C.  D.  and  E.  F.  their  heirs  and  assigns 
will  and  shall  from  time  to  time  pay  to  the  person  or  per- 
sons for  the  time  being  entitled  under  these  presents  to 
receive  the  same  all  such  sum  and  sums  of  money  as  shall 
under  the  provisions  in  that  hehalf  hereinbefore  contained 
or  any  of  them  become  payable  as  and  by  way  of  compensa- 
tion for  or  in  respect  of  any  occupation  of  or  any  damage 
or  destruction  done  to  or  trespass  upon  the  surface  of  the 
same  lands  or  any  of  tliem  or  any  part  thereof,  or 
to  or  upon  the  crops  thereon  or  on  any  of  them 
or  on  any  part  thereof,  in  searching  for  sinking  to 
winning  working  converting  caiTying  away  or  disposing 
of  all  or  any  of  the  said  coal  and  cannel  in  through 
under  upon  or  over  the  surface  of  the  same  lands,  or 
by  reason  of  the  exercise  or  enjoyment  of  any  other  of 
the  rights  powers  and  privileges  hereinbefore  limited  to 
them  in  through  under  upon  or  over  the  surface  of  or  in 
respect  of  the  said  lands,  or  any  of  them  or  any  part 
thereof;  And  shall  and  will  search  for  sink  to  win  work 
convert  carry  away  and  dispose  of  the  said  coal  and 
cannel  in  through  under  upon  and  over  the  surface  of 
the  last-mentioned  lands  in  all  respects  and  in  ever}' 
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iHB  xiHis  nr 

AX  ACTION. 

29.  ApportLon- 
mont  of  tenants' 
rents. 


80.  Covenanta 
by  the  trustees 
of  D.  B.'8  will 
that  they  have 
done  no  act  to 
encumber  or  to 
prevent  their 
exercising  the 
powers. 

31.  Covenant  by 
the  annuitant 


particular  in  a  proper  minerlike  and  workmanlike  way 
according  to  the  usages  and  custom  of  the  country  in 
which  the  said  mines  are  situate,  and  not  otherwise  :  And 
IT  IS  HEBEBY  further  provided  and  declared,  that  the  entire 

yearly  rent  of  £ ,  payable  by  the  said  P.  Q.  in  respect 

as  well  of  the  said  dwelling-houses  buildings  and  fields 
numbered  1  and  2  in  the  said  first  schedule  hereto,  as  also 
of  such  of  the  fields  specified  in  the  said  second  schedule 
hereto  as  are  in  the  said  second  schedule  mentioned  to 
be  in  his  occupation,  shall  henceforward,  during  the  re* 
mainder  of  his  existing  tenancy,  be  apportioned  as  follows, 

namely,  £ ,  part  thereof,  shall  be  payable  and  received 

as  the  yearly  rent  of  the  said  dwelling-houses  buildings 

and  fields  numbered  1  and  2,  and  £ ,  the  remainder 

thereof,  shall  be  payable  and  received  as  the  yearly  rent 
for  such  of  the  said  fields  as  are  mentioned  in  the  said 
second  schedule  to  be  in  the  occupation  of  the  said  P.  Q. ; 

And  that  the  entire  yearly  rent  of  £ ,  payable  by  the 

said  B.  S.  in  respect  as  well  of  the  said  field  numbered  8 
in  the  said  first  schedule  hereto,  as  also  of  such  of  the 
fields  specified  in  the  said  second  schedule  hereto  as 
are  in  the  said  second  schedule  mentioned  to  be  in 
his  occupation,  shall  henceforward,  during  the  remainder 
of  his  existing  tenancy,  be  apportioned  as  follows, 
namely,  £ ,  part  thereof,  shall  be  payable  and  re- 
ceived as  the  yearly  rent  of  the   said   field  numbered 

8,  and  £ ,  the  remainder  thereof,  shall  be  payable  and 

received  as  the  yearly  rent  for  such  of  the  said  fields  as 
are  mentioned  in  the  said  second  schedule  hereto  to  be  in 
the  occupation  of  the  said  R.  S.  [Covenants  byA.B.,  C.  D., 
and  E,  F.  with  X.  Y,  that  they  have  done  no  act  to  cu- 
cumber, or  to  prevent  their  exercising  the  power  of  revoca- 
tion and  appointment,  supra,  p.  26]  :  And  the  said  G.  H. 
doth  hereby  for  himself  his  heirs  executors  and  adminis- 
trators covenant  with  the  said  X,  Y.  and  his  heirs,  that, 
notwithstanding  anything  by  them  the  said  G.  H,  and 
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A.  H.  respectively  executed  or  done  or  knowingly  suffered,  peiobdeht  v. 
they  the  said  G.  H.  and  A.  H.  now  have  power  to  release  or  frkbholds 
the  said  moiety  and  premises  hereinbefore  expressed  to  be     ^^^  ^mwi!^ 

by  them  released  from  the  said  annuity  of  £ to  the  '     . 

said  A.  H.  created  by  the  said  will  of  the  said ,  and  reieaae  the  first 

that  the  several  messuages  lands  tenements  and  heredita-  wnoity. 
ments  hereinbefore  limited  to  the  uses  of  the  said  codicil 
to  the  will  of  the  said  A.  K.  deceased  shall  henceforth  be 
held  and  enjoyed,  and  the  rents  and  profits  thereof  received, 
according  to  the  limitations  aforesaid,  freed  and  dis- 
charged from  the  said  annuity,  and  from  all  claims  and 
demands   in   respect  thereof:   And  the  sajd  I.  K.  for  32.  CoTenants 

.  for  title  M  to 

herseK  her  heirs  executors  and  administrators,  but  so  far  the  second 
only  as  relates  to  or  concerns  the  life  interest  of  her  the  JJ^t  for  life 
said  I.  K.  in  the  moiety  hereinbefore  expressed  to  be  and  reinainder- 

•^  ^  ^      men  under  the 

hereby  granted  and  released  by  her  together  with  the  said  will  of  A.  K. 
L.  K.  and  O.  K.  of  the  aforesaid  messuages  lands  tene- 
ments and  hereditaments,  and  they  the  said  L.  K.  and 
O.  K.  for  themselves  severally  and  respectively  and  for 
their  several  and  respective  heii's  executors  and  adminis- 
trators, and  so  far  as  relates  to  or  concerns  their  respective 
shares  and  interests  in  the  reversion  or  remainder  ex- 
pectant on  the  death  of  the  said  I.  E.  in  the  last-mentioned 
moiety  of  the  said  hereditaments,  do  hereby  for  them- 
selves their  heirs  executors  and  administrators  respectively 
covenant  with  the  said  X.  Y.  and  his  heirs,  that  not- 
withstanding [Covenants  for  title  as  to  last-mentioned 
moiety,  supra,  p.  12] :  And  each  of  them  the  said  A.  B.,  38.  Covenants 

by  the  trustees 

C.  D.  and  E.  F.,  so  far  as  relates  to  the  acts  of  himself  of  D.  B.'s 
and  his  own  heirs  executors  and  administrators  alone,  tiono?doca-"^' 
and  so  as  to  bind  himself  his  own  heirs  executors  and  ™«"*s. 
administrators  personally  only  while  having  the  actual 
custody  of  the  deeds  and  writings  to  which  this  covenant 
has  reference,  and,  so  far  as  practicable,  to  bind  such 
deeds  and  writings  into  whosesoever  hands  the  same  may 
come,  and  not  so  as  to  bind  himself  his  heirs  executors 
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34.  Covenants 
by  tenant  for 
life  and  re- 
maindermen 
under  A.  K.*s 
will  for  pro- 
duction of  docu' 
mentfl. 


or  adminiBtrators  or  to  incur  any  liability  in  relation 
thereto  further  or  otherwise  than  as  aforesaid,  doth  hereby 
for  himself  his  heirs  executors  and  administrators  cove- 
nant with  the  said  I.  K.  and  her  assigns,  and  as  separate 
covenants  with  the  said  L.  K.  and  O.  K.  respectively  and 
their  respective  heirs  and  assigns,  that  they  the  said 
covenanting  pai*ties  respectively  and  their  respective  heirs 
executors  administrators  and  assigns  (imless  prevented 
by  fire  or  other  insuperable  accident)   will  upon  ever}' 
reasonable  request  in  writing  by  the  said  I.  K.  or  her 
assigns,  or  by  the  said  L.  K.  and  O.  K.  or  their  respective 
heirs   or   assigns,  or   any  person  lawfully  or  equitably 
claiming   any   estate   or  interest  in   all  or  any  part  of 
the   said  messuages  lands  minerals  and  hereditaments 
hereinbefore  limited  to  the  uses  of  the  said  will  of  the 
said  A.  K.,  at  the  cost  of  the  person  or  persons  requiring 
the   same,   produce   and   show  at   such   times  in   such 
places    and    to   such    persons  or  person  as  she  he  or 
they  shall  require,  every  or  any  of  the  deeds  and  writings 
specified  in  the  third  schedule  hereto,  for  the  manifes- 
tation defence  and  support  of  the  estate  title  and  posses- 
sion of  the  said  I.  K.  and  her  assigns  and  of  the  said  L. 
K.  and  0.  K.  and  their  respective  heii's  and  assigns  and 
every  or  any  such  other  peraon  as  aforesaid,  and  will  at 
the  like  cost,  make  and  furnish  to  her  him  or  them  such 
true   copies   attested  or  unattested   and  such   abstracts 
of  and  extracts  from  all  or  any  of  the  same  deeds  and 
writings  as  she  he  or  they  may  require,  and  will  in  the 
meantime  keep  the  same  deeds  and  writings  safe  whole 
uncancelled  and  undefaced :  And  tite  said  I.  K.,  so  far 
only  as  relates  to  the  production  during  her  life  of  the 
deeds  and  writings  to  which  this  covenant  has  reference, 
dotli  hereby  for  herself  her  heii*s  executors  administratoi's 
and  assigns,  and  each  of  them  the  said  L.  K.  and  O.  K., 
so  far  only  as  relates  to  the  production  after  the  death  of 
the  said  I.  K,  of  the  same  deeds  and  writings,  and  to  his 
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and  her  own  acts  and  the  acts  of  all  persons  claiming 
through  or  under  him  or  her,  doth  hereby  for  himself  and 
herself  his  and  her  heirs  and  assigns,  covenant  witli  the 
said  A.  B.,  C.  D.  and  E.  F.  tlieir  heirs  and  assigns,  that 
she  the  said  I.  K.  or  her  assigns  during  her  life,  and  they 
the  said  L.  K.  and  O.  K.  or  their  respective  heira  or 
assigns  after  the  death  of  the  said  I.  K.  (unless  prevented 
b}'  fire  or  other  insuperable  accident)  will  upon  every 
reasonable  request  in  writing  by  the  said  A.  B.,  C,  D. 
and  E.  F.  or  the  survivors  or  survivor  of  them  or  the  heirs 
of  such  survivor  their  or  his  assigns,  or  any  person 
lawfully  or  equitably  claiming  any  estate  or  interest 
in  all  or  any  part  of  the  said  messuages  lands  minerals 
and  hereditaments  hereinbefore  limited  to  the  use  of  the 
said  A.  B.,  C.  D.  and  E.  F.  their  heirs  and  assigns,  at 
the  cost  [Covenajit  for  production  of  deeds  in  fotirth 
schedule,  as  siipra,  p.  68]  (rf).     In  witness,  &c. 


PBSOEPXMT  y. 

OF  F&XXHOLM 

AND  MIHXS  IK 

AN  ACTXOir. 


THE  FIRST  SCHEDULE  ABOVE  REFERRED  TO, 

To  contain  partiadars  of  the  j^roperfy  taken  in  severalty 
hy  I.  /v.,  L.  K.  and  O.  K. 

THE  SECOND  SCHEDULE  ABOVE  REFERRED  TO. 

To  contain  particulars  of  the  property  taken  in  serci^alty 
by  A.  B.y  C.  D.  and  E.  F. 

THE  THIRD  SCHEDULE  ABOVE  REFERRED  TO, 

To  contain  particulars  of  the  title  deeds  covenanted  to  be 
produced  by  A.  JB,,  C.  7).  and  E.  F. 

THE  FOURTH  SCHEDULE  ABOVE  REFERRED  TO. 

To  contain  particulars  of  the  title  deeds  covenanted  to 
be  produced  by  L  K,,  L.  K,  and  0.  K, 


{'I)  The  dood  must  bo  acknowledged  by  A.  H. 
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LBASBHOLM. 


1.  Parties. 


2.  Eecitalof 
lease  to  three 
joint  tenants ; 


3. — agreement 
for  partition. 


4.  Testatum ; 


VI. 
PARTITION  of  LEASEHOLDS  hj  three  joint 

TENANTS  (a). 


THIS  INDENTURE  made  the 


day  of 


18—, 


— ^afigignment  by 
two  of  the  joint 
tenants  to  the 
third. 


Methods  of  par* 
titioning  lease- 
holds. 


Between  A.  B.  of  &c.  of  the  fii-st  part,  C.  D.  of  &c.  of 
the  second  part,  aiid  E.  F.  of  &c.   of  the  third  part : 

AVhereas  by  an  mdenture  dated  tlie day  of 

18 — ,  and  expressed  to  be  made  between  [parties],  All  that 
&c.  [Parcels  in  lease],  with  their  rights  easements  and  ap- 
purtenances, were  demised  unto  the  said  A.  B.,  C.  D.  and 
E.  F.  their  executors  administrators  and  assigns  from  the 

day  of then  last,  for  the  term  of years,  at 

the  yearly  rent  of  dG ,  and  under  and  subject  to  the  cove- 
nants by  the  lessees  and  conditions  therein  contained : 
And  whereas  the  said  A.  B,,  C.  D.  and  E.  F.  have 
respectively  agreed  to  make  partition  of  the  said  leasehold 
premises  in  manner  hereinafter  appearing,  and  to  enter 
into  the  covenants  hereinafter  contained :  NOW  THIS 
INDENTURE  WITNESSETH  that,  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  assign- 
ments and  releases  by  the  said  A.  B.  hereinafter  con- 
tained. They  the  said  C.  D.  and  E.  F.  do  and  each  of 
them   doth   hereby   assign   and    release    unto   the   said 


(a)  As  terms  of  years  are  not  capable  of  being  limited  to  ui»es, 
they  cannot  be  partitioned  in  the  same  manner  as  freeholds,  by  a 
conveyance  by  all  the  co-owners  of  all  the  property  to  a  grantee,  and 
subsequent  distinct  declarations  of  the  uses  of  the  parts  taken  in 
severalty.  The  partition  of  lands  held  for  a  term  of  years  may  be 
made  either  (as  in  the  text)  by  assignments  or  releases  by  the  dif- 
ferent tenants  of  their  undivided  shares  to  each  other,  or  by  an 
assignment  by  all  the  tenants  of  aU  the  property  to  a  trustee,  in 
trust  to  assign  the  separate  properties  to  the  persons  who  are  to 
take  them  in  severalty,  and  an  assignment  accordingly.  The  last 
method  requires  more  than  one  deed. 
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A.  B.  his  executors  administrators  and  assigns,  All  prsokdekt  vi. 

THOSE    the    respective  estates  and    interests  of  them  uasxbolm. 

the  said  C.  D.  and  E.  F.  in  such  of  the  premises  com-  5.  parcels- 

prised  in  the  said  indenture  of  lease  as  are  distincniished  —iatepostB  of 

.                        .4.  two  joint  tenwitB 

on  the  plan  drawn  m  the  margm  of  these  presents  by  the  in  part  of  the 

colour ;  And  all  [Estate  clause]  :  To  have  and  to  £^,"*""^ 

HOLD  the  premises  hereinbefore  expressed  to  be  hereby  6.  Habendum, 
assigned  and  released  unto  the  said  A.  B.  his  executors 
administrators  and  assigns  for  the  residue  of  the  said  term 

of years,  subject  to  the  payment  of  one  equal  third 

part  of  the  said  rent  of  £ ,  and  to  the  covenants  by 

the  lessees  and  conditions  contained  in  the  said  indenture 

of  lease  so  far  as  the  said  covenants  and  conditions  relate 

to  the  said  premises  hereinbefore  expressed  to  be  hereby 

assigned  and  released  :    AND   THIS    INDENTURE  ^tn^^*'  ^' 

ALSO  WITNESSETH  that,  m  further  pursuance  of  the  -simaar  a»ign< 

said  agreement,  and  in  consideration  of  the  assignments  ^t^ests  of^two 

and  releases  by  the  said  C.  D.  hereinbefore  and  herein-  ot^«  jop* 

'^  tenants  in  other 

after  contained,  They  the  said  A.  B.  and  E.  F.  do  &c.  parts  of  the 

[Similar  assignment  hy  A.  B.  and  E.  F.  of  their  estates  P'^"®^ 
and   interests  to  C.  Z>.  in  other  parts  of  the  demised 

premises']  :  AND  THIS  INDENTURE  ALSO  WIT-  8-  F^rtJ^er  tos- 

,  tatum ; 

NESSETH  that,  in  further  pursuance  of  the  said  agree-  _gimiiar  assign- 
ment, and  in  consideration  of  the  assumments  and  releases  p®^^  of  *}»« 

^  interests  of  two 

by  the  said  E.  F.  hereinbefore  contained,  They  the  said  other  joint 

A.  B.  and  C.  D.  do  &c.  [Similar  assignment  by  A,  B.  and  remaining 

• 

CD.  of  their  estates  and  interests  to  E.  F,  in  the  re-  prc°ii«»- 

nwinder  of  the  demised  premises] :  And  each  of  them  the  ?•  Covenants 

•^                -^  by  the  joint 

said  A.  B.,  C.  D.  and  E.  F.,  so  isx  only  as  relates  to  one  tenants  with 

equal  undivided  third  part  of  the  said  premises  herein-  ^^ . 
before  expressed  to  be  hereby  assigned  and-released,  doth 
hereby  {h)  for  himself  his  heirs  executors  and  administra- 


{h)  1£  tbe  other  method  of  partitioniiig  leaseholds  had  been  Covesants  for 
adopted,  and  an  assignment  had  been  made  to  a  trustee,  in  trust  to  ^|^^  ^  ^^ 
assign  the  several  parts  to  the  intended  o^^mers,  the  covenants  in  the  \ioliiB, 
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L1A0IHOLD8. 

—for  rigbi  to 
aadgnftiid 
releaw ; 


— for  quiet 
enjoyment ; 


——free  from 
incombrances ; 


—for  fortker 
aasorance: 


tors  covenant  with  each  of  the  others  of  them  his 
executors  administrators  and  assigns,  that  notwithstand- 
ing anything  by  the  said  A.  B.,  C.  D.  and  E.  F.  respec- 
tively done  omitted  or  knowingly  sa£fered,  They  the  said 
A,  B.,  C.  D.  and  E.  F.  respectively  now  have  power  to 
assign  and  release  the  said  premises  by  them  respectively 
hereinbefore  expressed  to  be  hereby  assigned  and  released 
to  the  others  of  them  respectively  and  their  respective 
executors  administrators  and  assigns  for  tlie  term  and  in 
manner  aforesaid ;  And  that  it  shall  be  lawful  for  them  the 
said  A.  B.,  C.  D.  and  E.  F.  respectively  and  their  respective 
executors  administrators  and  assigns  at  all  times  during 
the  same  term  quietly  to  enter  into  and  upon,  and  to  hold 
and  enjoy  the  said  premises  respectively,  and  receive  the 
rents  and  profits  thereof  respectively,  without  any  inter- 
ruption or  disturbance  by  either  of  the  others  of  them  or 
any  person  claiming  through  or  in  trust  for  them  or 
either  of  them ;  And  that,  free  and  discharged  from,  or 
otherwise  by  the  others  or  other  of  them  their  or  his  heirs 
executors  or  administrators  sufficiently  indemnified  against 
all  estates  incumbrances  claims  and  demands  created  oc- 
casioned or  made  by  them  or  him  or  any  person  claiming 
through  or  in  trust  for  them  or  him ;  And  further 
that  they  the  said  A.  B.,  C.  D.  and  E.  F.  and  each  of 
them,  and  every  person  having  or  claiming  any  estate 
right  title  or  interest  in  or  to  the  said  premises  or  any  of 
them  through  or  in  trust  for  them  or  any  of  them,  will 
at  all  times  during  the  said  term,  at  the  cost  of  the  person 
or  persons  requiring  the  same,  execute  and  do  every  such 


assignment  to  him  would  have  been  entered  into  with  him,  and  his 
ooyenants  against  incumbrances  in  the  several  assignments  by  him 
would  have  made  the  chain  complete.  In  neither  method  will  a 
covenant  that  the  lease  is  good,  and  that  the  rents  and  covenants 
have  been  paid  and  observed  be  required,  since  the  partitioners 
claim  under  one  common  title. 
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assui-ance  and  thing  for  the  further  or  more  perfectly  as-    pubckdbht  vi. 
suring  all  or  any  of  the  said  premises  respectively  unto      liaabholds. 
the  said  A.  B.,  C.  D.  and  E.  F.  respectively  and  their 
respective  executors  administratoi*s  and  assigns  for  the 
then  residue  of  the  said  term  as  by  them  the  said  A.  B., 
C.  D,  and  E.  F.  respectively  or  their  respective  executors 
administrators  or  assigns  shall  be  reasonably  required ; 
AxD  MOREOVER  THAT  each  of  them  the  said  A.  B.,  C.  D.  lo.— And  to  pay 
and  E.  F.  his  executors  administrators  or  assigns  will  \l^^  oir^tmd 
henceforth  pay  one  equal  third  part  of  the  said  yearly  perfonn  the 

*   "  ^  ^  *  ^  ^  ^         "    coYeuants  m 

rent  of  £ by  the  hereinbefore  recited  indenture  of  respect  of  the 

lease  reserved  and  peiibrm  and  observe  all  the  covenants  STyeralty^"  "* 

and  conditions  in  the  same  indenture  contained  and  on 

the  part  of  the  lessees  their  executors  administrators  or 

assigns  henceforth  to  be  performed  or  obseiTed  in  respect 

of  the  premises  hereinbefore  expressed  to  be  assigned 

and  released  to  him  his  executors  administrators  and 

assigns,  and  will  at  all  times  keep  each  of  the  others  of  ii.__and  to  in- 

them  the  said  A.  B.,  C.  D.  and  E.  F.  his  heirs  executors  denmify  the 

'  others  in  respect 

and  administrators  indemnified  against  all  x^roceedings  thereof, 
costs  damages  claims   demands    and   liability   for  non- 
payment of  the  said  equal  thii'd  part  of  the  said  rent  or 
breach  of  the  said  covenants  or  any  of  them  :   And  it  is  y^  __Cpo83 
HEREBY  agreed  and  declared  that,  if  and  whenever  any  powers  of  dis- 
part of  the  said  one  equal  third  jiart  hereinbefore  cove-  the  apportioned 
nanted  to  be  paid  by  the  said  A.  B.  his  executors  ad-  ^^^  °  *  * 

ministrators  or  assigns  of  the  said  yearly  rent  of  £, , 

in  respect  of  the  premises  hereinbefore  expressed  to  be 
hereby  assigned  and  released  to  him  his  executors  ad- 
ministrators and  assigns,  shall  be  in  arrear  for days 

after  any  of  the  days  by  the  said  indenture  of  lease 
appointed  for  the  payment  thereof,  the  said  C.  D.  and 
E.  F.  and  each  of  them  their  and  each  of  their  executors 
administrators  or  assigns  may  enter  into  and  distrain 
upon  the  said  premises  for  the  arrears  then  due  and  the 
costs  and  expenses  incun'ed  by  the  non-payment  thereof, 
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and  the  distress  and  distresses  then  and  there  found  ma}* 
dispose  of  in  due  course  of  law  as  landlords  may  do  in 
respect  of  distresses  for  rent  reserved  upon  common 
demises,  to  the  intent  that  the  said  arrears  and  all  costs 
and  expenses  incurred  by  the  non-payment  thereof  and 
of  distraining  may  thereby  or  otherwise  be  satisfied : 
[Similar  powers  of  distress  in  favour  of  A.  B.  and  E.  F. 
over  the  premises  assigned  to  C.  D.,  and  in  favour  of 
A.  B.  and  G.  D.  over  the  premises  assigned  to  E.  F.]     Ix 

WITNESS,  &C. 


EXCHANGES. 


EXCHANGES. 


INTEODUCTORY  OBSERVATIONS. 


An  exchange  is  an  assurance  by  which  two  per-  Definition  of 

,,  .       -  n      #•  1    exchange. 

sons  or  parties  severally  seised  or  possessed  ot  real 
estate  mutually  convey  their  respective  properties 
in  exchange,  the  one  in  consideration  of  the  other. 

That  form  of  the  assurance  known  as  an  exchange  Exchange  at 

W11  1  1.  .  1  1    Common  Law 

has  long  been  discontinued,   and  obsolete. 

may  be  regarded  as  practically  obsolete  (a). 

Now  that  the  common  law  exchange  has  fallen  How  exchanges 

are  now  eflTect^d. 

into  disuse,  exchanges  arc  eiiectcd  under  the  pro- 
visions of  the  several  Acts  of  Parliament  relating  to 
exchanges,  or  by  means  of  mutual  conveyances,  each 
iu  consideration  of  the  other,  and  each  containing  the 
usual  covenants  for  title  entered  into  by  vendors  with 
purchasers,  but  not  containing  any  express  right  of 
re-entiy  or  mutual  warranty.  It  is  evident,  there- 
fore, that  where  mutual  conveyances  are  intended, 
the  object  may  be  effected  either  by  one  instrument 
or  by  two  instruments  of  even  date,  and  Precedents 
adapted  to  each  method  will  be  found  among  the 
following  collection. 

(a)  As  to  common  law  ex-  where  the  peculiar  requi^tes 

changef)  see  2  BL  Com.  323  ;  of  such  an  exchange,  and  its 

Co.  Litt.  50,  51  ;  and  Shep-  incidents    of    warranty    and 

pard's   Touchstone,    ch.   xvi.,  right  of  re-entry  are  treated  of. 
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8&»vict.  Section  3  of  8  &  9  Vict.  c.  106,  renders  a  deed 

c  106. 

necessary,  except  in  the  case  of  copyhold  heredita- 
ments, and  by  section  4  of  the  same  Act  no  condition 
will  be  implied  at  law,  whether  the  word  "exchange" 
is  or  is  not  used  in  the  testatum. 
ExchuigeB  under      In  addition  to    4  &    5   Will.    4,   c.   30.  which 

the  Indosure 

Acts.  authorised  the  exchange   of  lands  lying  in  com- 

mon fields  for  other  lands  either  open  or  inclosed, 
exchanges  may  be  made  by  the  Inclosure  Conmiis- 
sioners  under  the  various  Acts  for  the  Inclosure,  Ex- 
change, and  Improvement  of  Lands  (6).  Under  these 
Acts  the  property  taken  in  exchange  is  impressed 
with  the  title  to  the  propert}''  given  in  exchange,  so 
that  the  old  titie  remains  attached  to  the  substituted 
lands,  and  is  the  only  one  relating  to  them.  The 
exchange  is  effected  by  the  order  of  tiie  commis- 
sioners, and  no  conveyance  is  requisite 

Exchanges  of  Exchanffcs  mav  also  be  made  under  the  various 

chanty  lands.  ^  •' 

Acts  relating  to  the  sale  and  exchange  of  Charity 
Estates  (c),  and  those  enabling  Ecclesiastical  Cor- 
porations, with  the  approval  of  the  Church  Estates 
Commissioners,  to  make  exchanges  with  their  lessees, 
or  to  effect  exchange  of  patronage,  but  it  has  not 
been  considered  necessary  to  enter  into  the  details 
of  those  Acts  in  the  present  work  (d). 

(b)  These  acts  are  enu-  (d)  See,  however,  supra, 
merated  supra,  pp.  2  <!b  3 ;  Vol.  ii.  pt.  i.  4th  ed.  p.  470. 
see  also  the  references  in  The  Precedent  of  a  Convey- 
notes  (/)  and  (g)  on  those  ance  of  a  Charity  Estate  (ib.) 
pages,  and  Cooke  on  the  In-  will  enable  the  draftsman  to 
closure  Acts.  adapt  any  of  the  following  pre- 

(c)  See  supra.  Vol.  ii.  pt.  i.  cedents  to  an  exchange  of 
4th  ed.  p.  470  not  (a).  Charity  Lands. 
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A  power  of  exchange  is  usually  coupled  with  the  ^^T''*  ^^ 
power  of  sale  in  a  settlement  or  will ;  but  exchanges 
by  virtue  of  such  powers  are  of  course  effected  by 
revocation  of  the  old,  and  appointment  of  new  uses, 
and  not  by  an  exchange  at  common  law.  The  points 
^'hich  have  occurred  in  the  construction  and  opera- 
tion of  powers  of  sale  and  exchange  have  been 
previously  discussed  (e). 

The  ordinary  duty  payable  under  the  Stamp  Act, 
1870,  upon  an  instrument  effecting  an  exchange 
is  ten  shillings.  Where  upon  an  exchange  of  real 
property  a  consideration  exceeding  in  amount  or 
value  one  hundred  poimds  is  given,  the  same  rules 
apply  as  in  the  case  of  a  partition  of  real  pro- 
perty (/). 

(e)  Supra,  Vol.  iii.  pt  i.  pp.     and  In  re  Frith  v.  Osbomey  3 
d56  et  seq.     See  also  Sugden     Ch.  D.  618. 
on  Powers,  Sib  ed.   p.  836;         (/)  See  supra,  p.  8. 
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PRSCSDBNT  YII. 


BT  TK3IANTS  IN 
PKB. 

1.  Parties. 


VII. 

p]XCHANGE  of  FREEHOLDS  hy  tenants  in  fee 

SIMPLE  by  ONE  deed. 


THIS  INDENTURE  made  the 


day  of 


18—, 


2.  Testatam; 


Between  A.  B.  of  &c.  of  the  first  part,  C.  D.  of  (fee.  of 
the  second  part,  and  E.  F.  of  &c.  [grantee  to  uses]  of  the 
third  part :  WITNESSETH  that,  in  consideration  of 
the  grant  in  exchange  intended  to  be  hereinafter  made  by 
—grant  by  A.  B.   the  said  C.  D.,  he  the  said  A.  B.  doth  hereby  grant  unto 

the  said  E.  F.  and  his  heire,  All  and  singular  the 
messuage  or  farm-house  and  parcels  of  land  known  as 

farm,  situate  &c.  [Parcels^  referring  to  a  schedule  and 

'plan']  ;  Together  with  [General  words  and  Estate 
clause]  :  To  have  and  to  hold  the  premises  hereinbefore 
expressed  to  be  hereby  granted  Unto  the  said  E.  F.  and 
his  heirs.  To  the  use  of  tlic  said  C.  D.  his  heirs  and 
assigns,  Ix  exchange  for  the  mansion-house  gardens 
pleasure-grounds  lands  and  hereditaments  hereinafter 
expressed  to  be  hereby  granted  in  exchange  by  the  said 
C.  D.:  AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH that,  in  consideration  of  the  grant  in  ex- 
change hereinbefore  expressed  to  be  hereby  made  by  the 
said  A.  B.,  he  the  said  C.  D.  doth  hereby  grant  unto  the 
said  E.  F.  and  his  heirs,  All  that  mansion-house  called 
&c.  [Parcels] ;  Together  with  [General  words  and 
Estate  clause]  :  To  have  and  to  hold  the  premises 
lastly  hereinbefore  expressed  to  be  hereby  granted 
Unto  the  said  E.  F.  and  his  heirs,  To  the  use 
of  the  said  A.  B.  his  heirs  and  assigns,  In  exchange 
for  the  said  messuage  land  and  hereditaments  herein- 
before expressed  to  be  hereby  granted  in  exchange  by 
the  said  A.  B. :   And  the  said  A.  B.,    so  far  onlv  as 


3.  Parcels ; 

— general  words. 

4.  Habenilum ; 
— to  grantee  ; 


—to  the  use  of 
C.  D.  in  fee  in 
exchange. 


5.  Further  tes- 
tatum ; 


— grant  by  C.  D. 


6.  Parcels  ; 
—general  words. 

7.  Habendum ; 

— to  grantee ; 

— ^to  the  use  of 
A.  B.  in  fee  in 
exchange. 

8.  Corenants  for 
title ; 
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relates  to  the  premises  first  hereinbefore  described  and    wbcbmhtvu. 
expressed  to  be  hereby  granted  by  him  in  exchange,  doth    bt  tevlstb  a 

hereby  for  himself  his  heirs  executors  and 'administrators,    '■ 

and  the  said  C.  D.,  so  far  only  as  relates  to  the  premises 
secondly  hereinbefore  described  and  expressed  to  be 
hereby  granted  by  him  in  exchange,  doth  hereby  for  him- 
self his  heirs  executors  and  administrators,  covenant 
with  the  said  E.  F.  and  his  heirs.  That,  notwithstand-  —for  right  to 
ing  anything  by  the  said  A.  B.  and  C.  D.  respectivel}^ 
or  any  of  their  respective  ancestors  or  testators,  ([core* 
nanUfar  title;  far  right  to  convey ;  for  quiet  enjoyment; 
free  from  incumbrance  ;  and  for  further  assurance,  supra, 
p.  12]  (a).    In  witness,  &c. 

THE   SCHEPULE  ABOVE  REFERRED   TO.  Schedule, 


(a)  Sinoe  the  Acts  of  8  &  9  Vict.  c.  106,  s.  4,  it  is  onneoessary  as  •As  ^  claiues 

well  as  imdesiTable  to  insert  any  clause  negativing  the  right  of  re-  co^^J™*?  *^  . 

entry  in  case  of  eviction.    In  case,  however,  it  should  be  desired  to  re-entry  on 

invest  the  parties  with  the  right  of  mutual  re-entry  on  eviction,  a  eTiction. 
form  of  a  proviso  framed  for  that  purpose  is  subjoined : 

"  Provided  always  and  it  is  hereby  agreed  and  declared  Sl^'^^w'jfi^™'* 
that,  if  either  of  them  the  said  A.  B.  and  G.  D.  his  heirs  or  mntoai  le-entrj 
assigns  shall  (without  his  or  their  wilful  neglect  or  defatdt) 
be  evicted  or  turned  out  of  the  possession  of  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  to 
the  use  of  him  his  heirs  and  assigns  by  any  person  or 
persons  having  or  claiming  any  estate  right  title  or 
interest  in  or  to  the  same  premises,  then  and  in  such 
case  it  shall  be  lawful  for  such  one  of  them  the  said 
A.  B.  and  C.  D.  his  heu^  or  assigns  as  shaU  be  so  evicted 
or  turned  out  of  possession  into  and  upon  the  said 
premises  hereinbefore  expressed  to  be  granted  by  him 
to  enter,  and  to  hold  and  enjoy  the  same  and  to  receive 
and  take  the  rents  and  profits  thereof  to  his  and  their 
own  use,  as  if  these  presents  had  not  been  executed.'^ 

VOL.  v.  0 
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vni. 

PRKCKDKHT  vHi.  CONVEYANCE  of  FREEHOLDS  in  exchange  for  free- 
holds and,  COPYHOLDS  conveyed  and  covenanted  to 
be  surrendered  respectively  by  deed  of  even  date. 


BT  8IPAKATB 
OONYETiJfOSS. 


1.  Partieg.  THIS  INDENTURE  made  the day  of 


1 


2.  Recital  of 
coiiTeyaiices  of 
the  lands  to  be 
given  in  ex- 
Jiange  to  hbcs 
to  bar  dower  in 
favour  of  the 
grantor; 


3. — of  agree- 
ment for  ex- 
change ; 


4. — of  convey- 
ance of  even 
date  by  0.  D.  of 
land  taken  in 
exchange. 


5.  Testatum ; 
— appointment 
}uid  grant  by 
A.  B. 


Between  A.  B.  of  &c.  [the  person  conveying  in  exchange'] 
of  the  one  part,  and  C.  D.  of  &c,  [the  person  taking  in 
exchange]  of  the  other  part :  Whereas  by  an  indenture 
dated  &c.  [recital  of  a  conveyance  whereby  **  a  parcel  of 

land  containing  by  estimation ,  and  now  forming  part 

of  the  parcel  of  land  hereinafter  particularly  mentioned 
and  intended  to  be  hereby  appointed  and  granted/'  was 
with  other  hereditaments  conveyed  and  assured  to  uses  to 
bar  dower  in  favour  of  A.B. ;  and  of  a  conveyance  whereby 

*'  the  parcel  of  land  containing  by  estimation ,  and 

now  forming  the  other  part  of  the  said  parcel  of  land  here- 
inafter particularly  mentioned  and  intended  to  be  hereby 
appointed  and  granted/'  was  with  otlier  hereditaments 
also  conveyed  and  assured  to  uses  to  bar  dower  in  favour 
of  A,  B,]  :  And  whereas  the  said  A.  B.  has  agreed  with 
the  said  C.  D.  for  the  exchange  of  the  said  parcel  of  land 
and  hereditaments  hereinafter  expressed  to  be  hereby 
appointed  and  granted  free  from  incumbrances  for  the 
parcel  of  land  and  hereditaments  expressed  to  be  granted 
and  covenanted  to  be  surrendered  respectively  by  the 
indenture  hereinafter  recited :  And  whereas  by  an  inden- 
ture bearing  even  date  with  these  presets  and  expressed 
to  be  made  &c.  [recital  of  a  conveyance  by  G.  D.  of  free- 
liold  land,  and  covenant  to  surrender  copyhold  land,  taken 
in  exchange']  :  NOW  THIS  INDENTURE  WITNESS- 
ETH that,  in  pursuance  of  the  said  agreement/ and  in 
consideration  of  the  conveyance  and  covenant  made  and 
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entered   into  by  the  said   indenture  of  even  date  with   ^kkxdkxv  ym. 
these  presents^  he  the  said  A.  B.^  in  exercise  of  the  said     bt  sipabate 

powers  contained  in  the  said  indentures  of  the day  of    ^"^"^°"' 

18 — ,  and  the day  of 18 —  respectively  (a), 

and  of  every  or  any  other  power  enabling  him,  doth 
hereby  direct  and  appoint,  and  by  virtue  of  his  estate 
and  interest,  doth  hereby  grant  and  confirm  imto  the 
said  C.  D.  his  heirs  and  assigns,  All  that  parcel  &c. 
[Parceh — General  words  and  Estate  clavse] :  To  have  6.  Parcels ; 
AND  TO  HOLD  the  premises  hereinbefore  expressed  to  —goJ^erai  words. 
be  hereby  appointed  and  granted  Unto  the  said  CD.    '  ' 

his  heirs  and  assigns,  To  the  use  of  the  said  C.  D.  his  --to^o]w«o£ 

*^  C.  D.  in  fee. 

heirs  and  assigns  for  ever :  And  the  said  A.  B.  doth  3,  Ooyenants 
hereby  for  himself  his  heirs  executors  and  administrators  ^o^  title. 
covenant  with  the  said  G.  D.  his  heirs  and  assigns,  that, 
notwithstanding  anything  by  him  the  said  A.  B.  done 
omitted  or  knowingly  suffered,  he  the  said  A.  B.  now 
hath  power  to  appoint  and  grant  [Covenants  for  title ; 
for  right  to  convey ;  for  quiet  enjoyment ;  free  from  in- 
cumbrances and  for  farther  assurance,  supra,  p.  12,  mutatis 
mutandis].     In  witness,  &c. 


(a).  If  two  or  more  powers  of  appointment,  which  are  to  be  exer-  When  seyenJ 
dsed  for  the  same  object,  are  exercisable  without  any  or  with  similar  powers  nuiy  be 
formalities,  the  appointment  may  be  conveniently  made  in  respect  of  ^^'^jjw,  p^ 
all  the  powers  at  onoe  by  ono  witnessing  part ;  but  if  there  are  dif- 
ferent formalities  to  be  observed  in  the  exercise  of  the  different 
powers,  distinct  witnessing  parts  will  be  convenient,  unless  the 
mention  in  the  deed  of  the  formalities  is  dispensed  with. 


O  2 
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PBIOSDKNT  IX. 


URDIR  POWERS. 


1.  Paxties. 


2.  Becital  of 
settlement  oun- 
tainiDg  power  of 
ezchftDge ; 


3.— of  death  of 
co-trustee ; 

4.  — of  an  award 
under  Incloeore 
Act; 


IX, 

EXCHANGE,  under  powers,  of  lands  comprised  in  a 
SETTLEMENT  and  WILL  respectively* 


THIS  INDENTURE  made  the 


day  of 


18—, 


Between  A.  B.  of  &c.  [donee  of  power  in  the.  settlement] 
of  the  first  part,  C.  D.  of  &c,  [tenant  for  life  under  the 
settlement]  of  the  second  part,  E.  F.  of  &c.,  Q,  H.  of  &c. 
and  I.  K.  of  &c.  [donees  of  power  in  the  mil]  of  the  third 
part,  and  L,  M.  of  &c.  [tenant  for  life  under  the  wiU] 
of  the  fourth  part :  Whereas  by  an  indenture  dated  the 

day  of  18 — ,  and  expressed  to  be  made  be- 

tween  ^.rUesl  (being  a  settlement  made  in  considera- 
tion  of  the  marriage  then  intended  and  shortly  after- 
wards solemnized  between  the  said  C.  D.  and  E.  D. 

his  wife),  the  manor  of in  the  county  of  — ,  and 

the  messuages  lands  and  hereditaments  hereinafter  ex- 
pressed to  be  hereby  appointed,  together  with  their 
rights  easements  and  appurtenances,  were  assured  and 
limited,  To  the  use  (after  the  solemnization  of  the  said 
intended  marriage)  of  the  said  C.  D.  and  his  assigns 
during  his  life,  without  impeachment  of  waste,  with  re- 
mainders over;  and  by  the  indenture  now  in  recital  it 
was  provided  and  declared  that  it  should  be  lawful  for 
the  said  A.  B.  and  N-  0.  and  the  survivor  of  them  [the 
power    of  exchange    recited    verbatim]  :   And   whereas 

the  said  N.  0.  died  on  the day  of 18 — :  And 

whereas  X.  and  Y.,  the  commissioners  appointed  under 
and  by  virtue  of  an  Act  of  Parliament  made  and  passed  in 
the  session  held  in  the  sixth  and  seventh  years  of  the  reign 
of  his  late  Majesty  King  William  the  Fourth  intituled 
*'  An  Act  for  facilitating  the  Inclosure  of  Open  and 
Arable  Fields  in  England  and  Wales,"  did,  by  their 
award  dated  the  day  of 18 — ,  made  in  pur* 
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suance  of  the  aforesaid  Act  and  of  several  other  Acts  in    PHkoxDKRT  ix. 

the  same  award  mentioned,  allot  and  award  unto  the  said    undir  fowsbs. 

C.  D.  his  heirs  and  assigns,  for  and  in  lieu  of  his  and 

their  right  and  interest  in  and  to  the  soil  of  the  commons 

and  waste  lands  of  the  said  manor,  All  that  &c.  [allotment 

oi  described  in  the  award} ;  And  the  said  commissioners 

did  thereby  allot  and  award  to  Z.  of  &c.  his  heirs  and 

assigns,  All  that  &c.  [aUotnient  as  described  in  the  award]  y 

in  lieu  of  and  in  exchange  for  the  parcel  of  land  and 

occupation  road  next  thereinafter  allotted  and  awarded  to 

the  said  C.  D.  his  heirs  and  assigns  ;  And  the  said  com* 

missioners  did  thereby  further  allot  and  award  unto  the 

said  G*  D.  his  heirs  and  assigns,  All  that&c.  [allotment  as 

described  in  the  award],  in  lieu  of  and  in  exchange  for  the 

parcel  of  land  called last  awarded  to  the  said  Z.  his 

heirs  and  assigns  in  exchange  as  aforesaid :  And  whebeas  5. --of  aUot- 
the  said  several  allotments  were  allotted  and  awarded  in  ^^  in  rel^ect 
exchange  respectively  to  the  said  C.  D.  as  aforesaid  in  ^\]^^^^, 
respect  of  parts  of  the  hereditaments  comprised  in  the 
hereinbefore    recited    indenture    of    settlement :     And  6.--aiid  of  their 
WHEREAS,  under  the  provisions  of  the  said  Inclosure  Acts,  ' 

the  said  allotments  made  by  the  said  award  as  aforesaid  are 
freed  and  discharged  from  all  tithes:  And  whereas  &c*  7.— of  will  of 
[Recital  of  wiU  ofN.  A/.,  devising  estates  to  trustees  upon  oUier  lands  with 
certain  trusts  until  L.  Jf .  {then  L.  R,)  should  attain  twenty-  Sdmnge  • 
/bur,  then  to  him  for  ninety -nine  years ,  if  he  should  so  long 
Vwe,  with  remainder  to  trustees  to  preserve  contingent  u^es, 
with  remainder  to  the  first  and  other  sons  of  L.  M.  in  tail, 
with  similar  devises  over"] ;  And  the  said  testator  hereby  de^* 
elared  that  it  should  be  lawful  for  the  said  E.  F.,  P.  Q.  [a 
trustee  since  retired  and  in  whose  place  O.  H,  has  been  ap- 
pointed] and  the  said  I.  K.  and  the  survivors  and  survivor 
of   them  and  the  executors  or  administrators  of  such 
survivor,  at  any  time  or  times,  with  the  ^sonsent  of  such 
of  the  said  devisees  for  ninety-nine  years  as  should  for 
the  time  being  be  in  possessjon  of  or  entitled  to  his  said 
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EXCHANGES. 


PBXOEDBUT  IX. 


UNDBK  PO¥rEBS. 


8. — of  death  of 
testator  ; 

9. — of  devisee 
for  life  having 
taken  name  and 
arms  of  testator ; 


10. — and  having 
attained  his  age 
of  twentj-foor ; 

11. — of  appoint- 
ment of  new 
trustees  of  the 
will ; 


12. — of  agree- 
ment for  the 
exchange. 


13.  Testatum; 


estates  thereby  devised,  such  consent  to  be  testified  by  any 
writing  or  writings  sealed  and  delivered  by  the  consenting 
party  in  the  presence  of  and  to  be  attested  by  two  or 
more  credible  witnesses,  to  convey  in  exchange  for  and  in 
lieu  of  other  manors  &c.  [the  power  of  exchange  recited 
verbatim]:   And  whereas  the  said  N.  M.  died  on  the 

day  of 18 — ,  without  having  revoked  or  altered 

his  said  will :  And  whereas  the  said  L.  M.  (then  L.  Ift.) 
shortly  aft;er  the  death  of  the  said  N.  M.  obtained  Her 
Majesty's  licence  to  take  use  and  bear  the  surname  and 
arms  of  M.,  in  compliance  with  a  direction  in  that  behalf 
contained  in  the  said  will,  and  has  since  used  and  borne 
the  said  surname  and  arms  of  M. :  And  whereas  the 
said  L.  M.  attained  his  age  of  twenty-four  years  on  the 

day  of 18 — :  And  whereas  [recital  of  the  ap- 

pointmentf  under  a  power  in  the  wUl,  of  O.  H.  to  be  a 
trustee  in  the  room  of  P.  Q,  the  retiring  trustee^  and  of  the 
conveyance  of  the  devised  estates  to  E.  F.,  Q,  H.  and  I.  K. 
to  the  uses^  dc,  of  the  wiU]  :  And  whereas  it  has  been 
agreed  between  the  said  A.  B.,  at  the  request  and  by  the 
direction  of  the  said  C.  D.,  on  the  one  hand,  and  the  said 
E.  F.,  G.  H.  and  I.  K.,  with  the  consent  of  the  said  L.  M. 
on  the  other  hand,  that  an  exchange  shall  be  made  in 
manner  hereinafter  appearing,  under  the  respective 
powers  of  exchange  hereinbefore  recited,  of  the  said 
messuages  lands  tithes  and  hereditaments  comprised  in 
the  hereinbefore  recited  indenture  of  settlement,  and  of 
the  said  parcels  of  land  allotted  and  given  in  exchange 
respectively  to  the  said  C.  D.  by  the  hereinbefore  in  part 
recited  award,  for  the  said  messuage  lands  and  heredita- 
ments called  or  known  by  the  name  of  —  Farm 
hereinafter  more  particularly  mentioned,  and  the  tithes 
thereof,  being  part  of  the  hereditaments  devised  by 
the  said  N«  M.  to  the  uses  and  in  manner  herein-* 
before  mentioned :  NOW  THIS  INDENTURE  WIT- 
NESSETH that,  for  effectuating  the  said  agreement 
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on  the  part  of  the  said  A.  B.,  and  in  consideration  of    mmidrw  ix. 
the  appointment  and  conveyance  in  exchange  intended    vitsib  powers. 
to  be  hereinafter  made  by  the  said  E.  F.,  G.  H.,  and  __pevocatiQnand 
I.    K.,  he,  the   said  A.  B.,   in  exercise   of   the   said  appointment  by 

donee  of  power 

power  for  this  purpose  contained  in  the  said  indenture  of  of  exchange 

xxi  X        J     ^  j.i_  -LT        -I  •         under  settle* 

settlement  and  of  every  or  any  other  power  enabling  mm,  me^t. 
at  the  request  and  by  the  direction  of  the  said  C.  D. 
(testified  by  his  being  a  party  to  and  executing  these  pre- 
sents), doth  hereby  revoke  all  and  every  the  uses  trusts 
powers  and  provisions  in  and  by  the  said  indenture  of 
settlement  limited  and  declared  concerning  the  messuages 
lands  tithes  and  other  hereditaments  expressed  to  be 
hereby  appointed  by  him  the  said  A,  B.,  and  doth  appoint 
that,  FntST,  All  that  [Parcels^  being  the  parts  of  th^  14.  Parcels. 
premises  comprised  in  the  settlement  which  are  intended  to 
be  appointed  by  A.  B.  in   exchange] ;    Secondly,  All 
THAT  [aUotment  awarded  to  C.  D.  in  lieu  of  his  right  of 
common] ;  and  Thirdly,  All  that  [allotment  awarded  to 
C.  D.  in  exchange  for  aUotment  to  Z,] ;  [General  words,  —general  words ; 
omitting  Estate  claiLse],  shall  henceforth  go  and  remain. 
To  such  of  the  uses  upon  and  for  such  of  the  trusts  15.— to  ases  of 
intents  and  purposes  and  with  and  subject  to  such  of  the 
powers  provisoes  and  declarations  by  the  hereinbefore 
recited  will  of  the  said  N.  M.  limited  expressed  and 
declared  concerning  the  said  hereditaments  thereby  de- 
vised as  are  now  subsisting  or  capable  of  taking  effect, 
In  exchange  for  the  messuage  land  and  hereditaments  16.— in  exchange 

for  heredita- 

hereinafter  expressed  to  be   hereby  appointed  in  ex-  ments  appointed 

change  by  the  said  E.  F.,  G.  H.  and  T.  K  :    And  the  {^^^f  ^^ 

SAID  A.  B.  doth  hereby  for  himself  his  heirs  execu-  ^-  *^*^  ^^^• 

tors  and  administrators  covenant  with  the  said  E.  !F.,  17.  Covenant  by 

G.  H.  and  I.  K.  and  their  heirs,  that  he  the  said  A.  B.  has  done  no  act 

hath  not  done  or  knowingly  suffered,  or  been  party  or  ^^wngln/** 
privy  to,  anything  whereby  he  is  in  an3rwise  prevented  or 
hindered  from  exercising  in  manner  aforesaid  the  power 
of  exchange  hereinbefore  expressed  to  be  hereby  exer- 
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.EXCHAl^GES. 


TVKoamwf  IX. 


UVDKR  P0WIX8. 


18.  CovenantB 
for  titlo  by 
tenant  for  life 
under  the  settle- 
ment. 


19.  Farther 
testatum  ; 

— ^revocation  and 
appointment  hj 
the  donees  of  tiie 
power  of 
exchange  under 
N.  M.'s  will. 


20.  Parcels. 


— ^general  words; 

21. — ^to  uses  of 
settlement ; 


22.— luevchange 
for  heredita- 
ments appointed 
in  exchange  by 
trustee  of  the 
settlement. 


cised  by  hiaii  or  from  appointing  by  these  presents  all  or 
any  of  the  premises  hereinbefore  expressed  to  be  hereby 
appointed  to  the  uses  hereinbefore  limited:  And  the 
SAID  CD.  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  with  the  said  E.  F.,  G.  H., 
and  I.  E.  and  their  heirs  [covenants  that  he  and  the  truitse 
have  right  to  consent  and  appoint^— for  quiet  enjoyment^ — 
free  from  incumbrances ^ — and  for  further  assurance^ — -pro* 
viso  restricting  liabiliiy  of  tenant  for  life] :  AND  THIS 
INDENTURE  ALSO  WITNESSETH  that,  for  further 
effectuating  the  said  agreement  on  the  part  of  the  said 
E.  F.,  O.  H.,  and  I.  E.  and  in  consideration  of  the 
appointment  in  exchange  hereinbefore  expressed  to  be 
made  by  the  said  A.  B.,  they  the  said  E.  F.,  G.  H.  and 
I.  E.y  in  exercise  of  the  power  contained  in  the  said  wiU 
of  the  said  N.  M*  and  of  every  or  any  other  power 
enabling  them,  and  with  the  consent  of  the  said  L.  M., 
do  hereby  revoke  all  and  every  the  estates  uses  trusts 
powers  provisoes  and  limitations  by  and  in  the  said  wiU 
of  the  said  N.  M.  limited  expressed  and  declared  con* 
ceming  the  messuage  lands  and  hereditaments  hereinafter 
expressed  to  be  hereby  appointed,  and  do  appoint  that. 
All  that  [Parcels,  being  the  paints  of  the  premises  com- 
prised in  the  will  oj  N.  M.  which  are  intended  to  be 
appointed  by  E*  F»,  O.  H.  and  /.  K.  in  excliange  ;- 
General  words,  omitUng  the  Estate  clause],  shall  henceforth 
go  and  remain,  To  such  of  the  uses  and  upon  and  for 
such  of  the  trusts  intents  and  purposes  and  with  and  sub* 
ject  to  such  of  the  powers  provisoes  and  declarations  by 
and  in  the  hereinbefore  recited  indenture  of  settlement 
limited  expressed  and  declared  concerning  the  messuages 
lands  and  hereditaments  thereby  settled  as  are  now  sub- 
sisting or  capable  of  taking  effect,  In  exchange  for  the 
said  messuages  lands  tithes  and  other  hereditaments  here* 
inbefore  expressed  to  be  hereby  appointed  in  exchange 
by  the  said  A.  B. :  And  each  of  them  the  said  E.  F., 
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G.  H,  and  I.  K.,  so  fio-  as  rektes  to  his  own  acts    ^mokdihtix. 
alone,  doth  hereby  for  himself  his  heirs  executors  and    usdkrpowxrs. 


administrators  covenant  with  the  said  A.  B.  and  his  23.  CoTenaats 
heirs,  that  they  the  said  covenanting  parties  respectively  SafC^^ 
have  not  done  or  knowingly  suffered  [any  cLct  to  ^prevent  done  no  act  to 
ihem  exchanging  and  appointing,  supra,  p.  87].    And  the  exchanging. 
SAID  L.  M.  doth  hereby  for  himself  his  heirs  executors  2^-  Covenants 

for  title  by 

and  administrators  covenant  with  the  said  A.  B.  and  his  tenant  for  life 
heirs,  That,  notwithstanding  anything  by  the  said  L.  M.  ^"j}"^*  ^ '* 
or  the  said  N*  M.  or  any  of  his  ancestors  or  testators 
done  omitted  or  knowingly  suffered  [covenants  similar 
to  those  entered  into  by  C.  !>.]  :  In  wftness,  &c. 


X. 

EXCHANGE  by  a  rector  of  his   parsonage    house     PMcsDBarix. 
and  glebe  for  other  lands  to  become  glebe,  pur-       ofqlxbi. 
suant  to  the  statutes  55  Geo.  8,  c.  147,  and  6  Oeo. 
4,  c.  8  (a). 

THIS  INDENTURE  made  the day  of 18—,  1.  Parties 

Between  the  Rev.  A.  B.  clerk,  rector  of  the  parish  church 


(a)  In  preparing  drafts  of  exchanges  under  these  Acts,  the  As  to  exchanges 
statutes  referred  to  must  of  course  be  cai-ef  ally  consulted.   The  first  ^^  S^ebe  under 
18  the  one  of  most  consequence;  the  second  extends  the  powers  of  ^^^^^ 
the  first  to  any  quantity  of  lands  (the  number  of  acres  haying  been  c.  147 ;  luid 
limited  by  the  first),  and  reduces  the  length  of  the  requisite  notice  to  ^  ^o*  ^>  ^'  ^' 
three  months.    (See  also  56  Geo.  8,  c.  52 ;  28  &  29  Vict.  c.  69.) 
The  exchange  must  be  made  by  deed  indented  and  registered  in 
the  Bishop's  Court;  but  a  bargain  and  sale  ern'oUed  is  not  re- 
qtured* 

The  principal  provisions  of  the  above-mentioued  statutes  will  be 
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EXCHANGES. 


.P&KGBDKn  X. 
OF  QLXBE. 


2.  Recital  of 
rector's  ueisin ; 


3. — of  will  of  a 
testator  devising 
the  lands  to  be 
taken  in 
exchange  to  a 
tenant  for  life 
with  remainders 
over : 


of in  the  county  of and  in  the  diocese  of ,  of 

the  first  part,  the  Right  Rev.  Father  in  God by  Divine 

permission  Lord  Bishop  of ,  patron  and  ordinary  of 

the  said  rectory  {b),  of  the  second  part,  and  D.  E*  of  &c. 
of  the  third  part :  Whereas  the  said  A.  B.,  as  such  rector 
as  aforesaid,  is  seised  to  him  and  his  successors  of  the  par- 
sonage house  of  the  said  rectory  of ,  with  the  coach 

house  stable  garden  and  pleasure  grounds  thereto  belong- 
ing, and  of  other  glebe  lands  of  the  said  rectory  herein- 
after expressed  to  be  hereby  granted  and  conveyed  by  him 
in  exchange  to  the  said  D.  E. :  And  whereas  R.  E.  late  of 
&c.  deceased  duly  made  and  executed  his  will  dated  the 

day  of 18 — ,  and  thereby,  after  directing  the 

payment  of  his  debts  and  funeral  expenses  and  legacies, 
devised  all  his  freehold  and  copyhold  messuages  lands 

tithes  and  hereditaments  in  the  county  of ,  (including 

the  messuages  gardens  and  lands  intended  to  be  hereby 
granted  and  conveyed  in  exchange  by  the  said  D.  E.)> 
unto  his  wife  F.  E.  (since  deceased)  and  her  assigns  for 
her  life,  without  impeachment  of  waste,  with  remainder  to 
G.  H.  and  I.  K.  and  their  heirs  during  the  life  of  his  said 
wife,  in  trust  to  preserve  contingent  remainders,  with  re- 


found  in  PhiUimore's  Ecclesiastical  Law,  Fart  v*  ch.  vi.  s.  2  (YoL 
ii.  pp.  1673  et  seq.). 

Glebe  houses  and  glebe  lands  may  also  be  exchanged  by  the  In- 
closure  Commissioners  under  the  provisions  of  the  Inclosure  Acts 
(enumerated  supra,  pp.  2  and  3) ;  and  the  Tithe  Commissioners  for 
England  and  Wales  are  invested  with  powers  of  a  similar  character 
(see  5  &  6  Yict.  o.  54,  s.  5  ;  9  &  10  Vict.  c.  73,  s.  22  ;  23  &  24  Yict. 
c.  93,  s.  41).  For  information  as  to  the  statutory  powers  under 
which  Church  Property  generally  may  be  sold  or  exchanged,  the 
reader  is  referred  to  PhiUimore's  Ecclesiastical  Law,  ubi  supra, 
where,  however,  no  mention  is  made  of  the  powers  for  that  puipose 
of  the  Inclosure  Commissioners. 

(b)  The  consent  of  both  patron  and  ordinary  is  necessary :  see  the 
Act  (55  Gbo.  3,  c.  147,  s.  1).  Li  this  case  it  will  be  seen  they  are  the 
same  person. 
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mainder  to  the  said  D.  E.  (then  D.  M.)  for  his  life,  with-     pkkcbdbht  x. 
out  impeachment  of  waste,  with  divers  remainders  over ;       or  olbbi. 
And  the  said  testator  thereby  directed  that,  when  the  per-  ^with  a  direc- 
son  or  persons  to  whom  any  estate  for  life  or  in  tail  was  *^^.  *^*  J^«„ 

*'  ,  devuees  should 

thereby  given  should  come  to  the  possession  of  the  same,  take  the  name 

such  person  or  persons  should  from  thenceforth  take  upon  testator ; 

him  or  them,  and  use  upon  all  occasions,  the  name  of  E. 

alone,  exclusive  of  other  surnames,  and  should  use  his  or 

their  utmost  endeavours  by  all  proper  means  and  methods 

to  obtain  an  Act  of  Parliament  for  changing  his  or  their 

names  to  E.,  and  for  liberty  to  use  the   same   arms 

as  had  been  anciently  used  in  the  family  of  E. :  And  ^;~^*  the  death 

_  ._  ,.    ,.  ,,  ,-  of  the  testator ; 

WHEREAS  the  said  testator  died  in  or  about  the  month  of 

18 — ,  without  having  revoked  or  altered  his  said  will 

so  far  as  the  same  is  hereinbefore  recited :  And  whereas  5.— of  an  Act  of 
under  and  by  virtue  of  an  Act  of  ParUameht  made  and  aoSlSSff  the 

passed  in  the year  of  the  reign  of  her  present  Majesty  de^wee  to  take 

Queen  Victoria,  the  said  D.  E.  (then  D.  M.)  took  and  has  arms  of  the 
since  used  the  name  and  arms  of  E.  only,  in  compliance  '' 

with  the  direction  in  that  behalf  contained  in  the  herein- 
before recited  will :  And  whereas  the  said  A.  B.  and  D.  E.  6.— of  agreement 
have  mutually  agreed  to  effect  an  exchange  between  them  ' 

of  the  several  messuages  lands  and  other  hereditaments 
hereinafter  particularly  mentioned,  in  pursuance  and 
under  and  by  virtue  of  the  powers  provisoes  and  declara- 
tions of  an  Act  of  Parliament  made  and  passed  in  the 
fifty-fiflh  year[of  the  reign  of  his  late  Majesty  King  George 
the  Third,  intituled  '^An  Act  for  enabling  Spiritual 
Persons  to  exchange  the  Parsonage  or  Glebe  Houses  or 
Glebe  Lands  belonging  to  their  benefices,  for  others  of 
greater  value,  or  more  conveniently  situated  for  their 
residence  and  occupation ;  and  for  annexing  such  houses 
and  lands,  so  taken  in  exchange,  to  such  benefices  as 
parsonage  or  glebe  houses  and  glebe  lands,  and  for  pur- 
chasing and  annexing  lands  to  become  glebe  in  certain 
cases,  and  for  other  purposes,"  and  of  another  Act  of  Par- 
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£:XCHAKG£S. 


PRICKDEITT  Z. 


OF  QLEBI. 


7. — of  the  due 
notice  having 
been  given ; 


liament  made  and  passed  in  the  sixth  year  of  the  reign 
of  His  late  Majesty  George  the  Fourth  intituled  "  An  Act 
to  amend  and  render  more  effectual  an  Act  passed  in  the 
fifty-fifth  year  of  His  late  Majesty  King  George  the 
Third,  for  enabling  spiritual  persons  to  exchange  their 
parsonage  houses  or  glebe  lands  and  for  other  purposed 
therein  mentioned  :'*  And  whereas  three  calendar  months* 
previous  notice  of  such  exchange,  describing  the  parti- 
culars extent  and  situation  of  the  premises  respectively  to 
be  given  and  taken  in  exchange,  has  been  duly  given  by 
the  insertion  of  such  notice  for  three  successive  weeks, 

that  is  to  say,  on  the , and day  of 

respectively  now  last  past,  in  the  newspaper  called , 


being  a  weekly  newspaper  of  and  in  general  circula- 
tion in  the  county  of  — — ,  wherein  the  premises  so  to 
be  given  and  taken  in  exchange  are  respectively  situate, 
and  also  by  affixing  such  notice  in  writing  on  a  con* 

spicuous  part  of  the  door  of  the  parish  church  of - 

aforesaid,  in  which  parish  the  messuages  lands  and  here- 
ditaments hereinafter  particularly  mentioned  and  intended 
to  be  hereby  exchanged  are  respectively  situate,  on  three 

Sundays  successively,  that  is  to  say,  on  the ,    ■ 

and days  of respectively  now  last  past,  whereon 

divine  service  was  performed,  and  shortiy  before  the  com* 

mencement  of  such  service,  on  each  of  the  said  Sundays 

8.— of  proper      in  such  church  (c) :  And  whereas  a  map  under  an  actual 

vcys  having  been  survey  of  the  said  parsonage  house,  with  the  coach  house 

verified"*^  stables  garden  and  pleasure   gi'ounds  and  other  glebe 

lands,  intended  to  be  given  in  exchange  by  the  said  A.  B., 
and  also  of  the  said  messuages  gardens  and  lands  intended 
to  be  taken  in  exchange  for  the  same^  together  with  a 
valuation  of  the  said  respective  hereditaments  and  pre- 
mises, have  been  duly  made  by  Mr, ,  a  competent 


(c)  As  to  the  notice  required,  8eo  the  Acts  55  Geo.  3,  c.  147, 
B«  14,  and  6  Qeo.  4,  c*  8)  s.  3f 
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surveyor  approved  of  by  the  said  patron  and  ordinary  and     frwjidkkt  x. 
incumbent  of  the  said  rectory,  and  verified  on  oath  by  the       of  qlbbv. 

said  surveyor,  which  oath  was  administered  at ,  in  the 

county  of on  the day  of 18 — ,by Esq., 

one  of  Her  Majesty's  justices  of  the  peace  for  the  said 
county  of (d) :  And  whereas  the  said  Lord  Bishop  9.— of  the 

m  v»_  •        t  'jxi-  'J  J    bishop  of  tho 

of ,  having  previously  received  the  said  map  and  aiocwe  having 

valuation,  by  an  instrument  under  his  hand  and  epis-  ^^^  a  com- 

"  '■         mission  to 

copal  seal  purporting  to  be   a  commission  of  inquiry  inquire  into  tho 

dated  the day  of 18 — ,  directed  to  seven  persons  * 

tl^erein  named,  and  such  as  are  for  that  purpose  required 
in  and  by  the  said  Act  of  Parliament  of  the  fifty-fifth  year 
of  the  reign  of  his  late  Majesty  King  George  the  Thirds 
did  authorise  and  commission  them  to  inspect  examine 
and  make  inquiry  as  to  the  respective  premises  proposed 
to  be  given  and  taken  in  exchange  as  aforesaid,  and, 
after  such  inspection  and  examination,  to  certify  to  the 

said  Lord  Bishop  of ,  whether  the  proposed  exchange 

was  in  their  judgment  fit  and  proper  to  be  made,  and 
whether  it  would  promote  the  permanent  advantage  or  con- 
venience of  the  said  A.  B.  and  his  successors  (d) :  And  10.— of  the 

i*  .  I  •  ji  •     •  1*^1       retarn  to  the 

WHEREAS of  the  said  commissioners  named  in  the  commission, 

said  commission  of  enquiry  (and  such  as  ai'e  by  the  last-  ??^"^?^°^ . 
mentioned  Act  in  that  behalf  required),  by  an  instini- 

ment  under  their  hands  dated  the day  of 18 — , 

and  which  instrument  is  endorsed  upon  the  said  commis- 
sion  of  inquiry,  certified   to  the  said  Lord  Bishoj)  of 

,  that  the  proposed  exchange  was  in  their  judgment 

fit  and  proper  to  be  made,  and  would  promote  the  perma- 
nent convenience  of  the  said  A.  B.  and  his  successors  (d) : 
And  whereas  it  is  intended  that  these  presents,  when  ii.— of  tfao  in. 
duly  executed  by  the  parties  hereto  and  attested,  together  the^su^ii^uwft 

with  the  said  map  valuation  commission  of  inquiry  and  f?i^i"?°;"i*^ 

*^       ,  *     "^  the  Act  of  Par- 

return,  shall  be  deposited  in  the  office  of  the  registrar  of  liamenu 


{d)  See  the* Act  05  Geo.  8,  c,  147,  s.  15. 
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or  GLBBK. 


12.  Testatum ; 


— oonveyanoe  by 
the  rector. 


PBBOEDEWT  X.     the  Said  diocese  of ,  for  perpetual  preservation,  and 

that  a  certificate  of  such  deposit  shall  be  signed  by  such 
registrar  on  a  duplicate,  or  on  one  part  of  these  presents, 
or  on  some  separate  instrument,  pursuant  to  the  dif  ection 
for  that  purpose  expressed  in  that  behalf  in  and  by  the 
last-mentioned  Act  (e) :  NOW  THIS  INDENTURE 
WITNESSETH  that,  for  effectuating  the  said  exchange 
and  in  consideration  of  the  grant  and  conveyance  in 
exchange  hereinafter  expressed  to  be  made  by  the  said 
D.  E.,  He  the  said  A.  B«,  in  exercise  of  the  power  to  him 
given  by  the  said  Acts  of  Parliament  of  the  fifty-fifth  year 
of  the  reign  of  King  George  the  Third  and  the  sixth 
year  of  the  reign  of  King  George  the  Fourth,  or  one  of 

them,  and  with  the  consent  of  the  said Lord  Bishop 

of ,  as  patron  and  ordinary  of  the  said  rectory  (/), 

doth  hereby  grant  and  convey  unto  the  said  D.  E.  and  his 
heirs,  All  that  [Parcels],  which  said  lands  and  heredita^ 
ments  intended  to  be  hereby  granted  and  conveyed  in 

exchange  by  the  said  A.  B.  contain  in  the  whole or 

thereabouts,  and  are  now  in  the  occupation  of  the  said  A«  B ,, 
and  are  more  particularly  described  in  the  plan  thereof 
drawn  in  the  margin  of  these  presents  and  thereon  coloured 

,  which  plan  is  copied  from  the  said  map  made  by  the 

said and  verified  as  hereinbefore  is  mentioned;  [6fene- 

— general  words,  ral  words ;]  And  aU  the  estate  right  title  interest  claim  or 

demand  of  him  the  said  A.  B.,  as  such  rector  as  aforesaid, 

14,  Habendum ;  in  to  and  upon  the  same  premises :  To  have  and  to 

HOLD  the  premises  hereinbefore  expressed  to  be  hereby 


13.  Parcels; 


Inatility  of  tho 
recital  in  the 
text. 


(e)  This  recital,  which  merely  indicates  the  formalities  required 
by  the  Act  and  intended  to  be  observed,  may  be  dispensed  with,  for 
it  serves  only  to  guide  the  solicitor  in  the  execution  of  his  duty, 
a  purpose  which  may  be  as  effectually  answered  by  a  note  at  the 
end  of  the  draft,  or  a  reference  to  the  section  of  the  statute.  See 
sect.  19. 

(/)  See  the  Act  55  Geo.  3,  c.  147,  s.  10. 


EXCHANGES.  93 

granted  and  conveyed  unto  the  said  D.  E.  and  his  heirs  ;     fwmidekt  x. 
In  LIEU  OF  AND  IN  EXCHANGE  foF  the  premises  herein-       ovglebi. 
after  expressed  to  be    hereby  granted    and    conveyed  _ia  exchange^ 
in  exchange  by  the  said  D.  E.,  Nevertheless,  To  for  forheredita- 

,       ,  menti  to  be  eon- 

and  under  the  same  uses  estates  trusts  and  limitations,  yeyed  to  the 
and  subject  to  the  same  powers  provisoes  conditions  ..^o^g       ^ 
charges  and  incumbrances   as  the  last-mentioned  mes-  which  such 

hereditaments 

suages  lands  and  hereditaments  were  settled  upon  and  were  then 
subject  to  before  the  exchange  thereof  intended  to  be  "^  -^    ' 
hereby  made,  or  would  have  been  settled  upon  or  subject 
to  in  case  the  exchange  intended  to  be  hereby  made  had 
not  been  made :   AND   THIS  INDENTURE  ALSO  }^'  ^^^ 
WITNESSETH  that,  for  further  effectuating  the  said  _eanTeya»ce 
exchange,  and  in  consideration  of  the  grant  and  convey-  ^.  tenant  for 
ance  hereinbefore  expressed  to  be  made  by  the  said  A.  B. 
ad  aforesaid,  He  the  said  D.  E.,  in  exercise  of  the  power 
vested  in  him  by  the  said  Acts  or  one  of  them  (g),  and 
upon  the  acceptance  of  the  said  A.  B.,  and  with  the  con- 
sent of  the  said Lord  Bishop  of ,  as  such  patron 

and  ordinary  as  aforesaid,  doth  hereby  grant  and  convey 

unto  the  said  A.  B.,  rector  of  the  said  rectory  of , 

and  his  successors.  All  that  [Pareelsj^  which  said  mes-  16.  Parcels. 
suages  lands  and  hereditaments  intended  to  be  hereby 
granted  and  conveyed  in  exchange  by  the  said  D.  E. 

contain or  thereabouts,  and  are  more  particularly 

described  in  the  plan  thereof  drawn  in  the  margin  of 

these  presents,  and  thereon  coloured ,  which  plan  is 

copied  from  the  said  map  made  by  the  said and  veri- 
fied as  hereinbefore  is  mentioned;    [General  words  and 
Estate  clause] :   To  have  and  to  hold  the  premises  17.  Habendum ; 
lastly  hereinbefore  expressed  to  be  hereby  granted  and 


(^)  By  the  Act  55  Qeo.  3,  c.  147,  &  13,  tenants  for  life  and  other  Incapacitated 

incapacitated  persons  are  empowered  under  certain  restrictions  P«noiui  em- 

to  sell  or  give  in  exchange  lands  for  the  pniposes  of  the  Aoi    The  ^ciumm, 
tenant  for  life  in  the  Precedent  conveys  under  that  power. 
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PRBOKDBKT  X. 


OF  OLBBI. 


— ^to  the  ufle  of 
the  rector  and 
his  succeseoiB ; 


— in  Axchange 
for  lands  con- 
veyed by  him. 

18.  Ck>venants 
by  rector  against 
incumbrances 
and  for  further 
assurance. 

19.  Similar 
coyenants  by 
tenant  for  life. 


conveyed,  unto  and  to  the  use  of  the  said  A.  B«,  rector 

of  the  said  rectory  of ,  and  his  successors  for  ever,  so 

that  the  same  premises  may  for  ever  hereafter  be  glebe 
lands  and  premises  (li)  of  and  annexed  to  the  said  rectory 

of ,  to  all  intents  and  purposes  whatsoever,  and  be 

holden  and  enjoyed  by  the  said  rector  and  his  successors 
pursuant  to  the  said  Acts  of  Parliament,  In  lzeu  of  and 
EXCHANGE  for  the  premises  hereinbefore  expressed  to  be 
granted  and  conveyed  in  exchange  by  the  said  A.  B. : 
(Covenant  hy  A.  B,  with  D.  E.  and  his  heirs  against  tit- 
cumbrances, — and  for  further  assurance.  Similar  cove- 
nants  by  D.  E,  with  A>  B.  and  his  successors,)  In  wit- 
ness, &c.  (i). 


Peculiar  use  of 
the  word 
''premises." 

As  to  the  attes- 
tations and 
formalities. 

The  incumbent 
protected  from 
eriction. 


(h)  The  word  ''premises"  is  taken  from  the  Act;  it  will  be 
observed  that  it  is  not  here  used  either  in  its  proper  or  in  its 
popular  sense. 

(i)  As  to  the  attestations  and  other  formalities  ^^cribed,  see  tiie 
Act  55  Geo.  3,  c.  147,  and  particularly  sections  1,  10  and  19. 

After  an  exchange  under  this  Act,  the  incumbent  is  (by  the  third 
section)  protected  from  eviction.  This  section  gives  all  parties  the 
same  rights  against  the  lands  given  by  the  inoombent  in  exchange 
as  they  would  have  had  against  the  lands  taken  by  him  in  exchange, 
if  the  exchange  had  not  been  effected. 


ANNUITY  DEEDS. 


VOL.    V.  H 


ANNUITY   DEEDS- 


INTRODUCTOEY   OBSERVATIONS. 


The  practice  of  raising  money  by  the  grant  of  an  ^^^^y  deedu. 

.  r  1  1.    X  •  X  T4.   Infrequent  at 

annuity  was  formerly  common,  but  is  not  so  now.  It  the  present 
is  still,  however,  sometimes  resorted  to  by  a  tenant 
for  life  or  reversioner ;  though  usually  a  tenant  for  life 
mortgages  his  life  estate,  insures  his  life,  and  charges 
the  premiums  of  the  insurance  and  the  interest  on 
the  estate,  and  a  reversioner  mortgages  his  rever- 
sion with  compound  interest  to  accumulate. 

Previous  to  the  passing  of  17  &  18  Vict.  c.  90,  The  memorial 

,  preyiously  requi- 

the  Legislature  required  a  memorial  of  Annuity  site  done  away 
Deeds,  with  certain  exceptions,  to  be  enrolled  in  vict.  c.  9o. 
Chancery  within  thirty  days  after  their  execution  (a). 
The  form  of  memorial  was  prescribed,  and  it  was 
necessary  to  insert  in  it  several  minute  particulars, 
the  incorrectness  of  which  might  lead  to  the  annuity 
being  set  aside.  These  requisites  were  a  fruitful 
source  of  litigation,  and  are  now  done  away  with  by 

(a)  See  53  Geo.  3,  c.  Ul ;  3  Geo.  4,  c.  92  ;  and  7  Goo.  4, 
c.  77. 
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the  above-mentioned  Act,  which  repealed  the  diflFer- 
ent  statutes  relating  to  grants  of  annuities.  The 
grant  of  an  annuity  is  now  unshackled  by  legislative 
enactment,  except  so  far  as  the  same  is  intended  to 
affect  lands,  tenements,  or  hereditaments  in  the 
hands  of  purchasers,  mortgagees,  or  creditors.  The 
18 ft  19 Vict.       18  &  19  Vict  c.  15,  s.  12,  however  enacts,  "that 

any  annuity  or  rentcharge  granted  after  the  passing 
of  this  Act  (26  April,  1855),  otherwise  than  by 
marriage  settlement,  for  one  or  more  life  or  lives,  or 
for  any  term  of  yeais,  or  greater  estate  determinable 
on  one  or  more  life  or  lives,  shall  not  affect  any  lands, 
tenements,  or  hereditaments  as  to  purchasers,  mort- 
gagees, or  creditors,  unless  and  until  a  memorandum 
or  minute  containing  the  name  and  the  usual  or  last 
known  place  of  abode,  and  the  title,  trade,  or  pro- 
fession of  the  person  whose  estate  is  intended  to  be 
affected  thereby,  and  the  date  of  the  deed,  bond, 
instrument,  or  assurance  whereby  the  annuity  or 
rentcharge  is  granted,  and  the  annual  sum  or  sums 
to  be  paid,  shall  be  left  with  the  senior  master  of 
the  Court  of  Common  Pleas  at  Westminster,  who 
shall  forthwith  enter  the  particulars  aforesaid  in  a 
book,  in  alphabetical  order,  by  the  name  of  the 
person  whose  estate  is  intended  to  be  affected  by  the 
annuity  or  rentcharge,  together  with  the  year  and 
the  day  of  the  month  when  every  such  memorandum 
or  minute  is  so  left  with  him,  and  he  shall  be  en- 
titled for  every  such  entry  to  the  sum  of  two 
shillings  and  sixpence,  and  all  persons  shall  be  at 
liberty  to  search  the  same  book,  together  with  the 
other  books  or  registers  in  the  office,  on  payment  of 
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the  sum  of  one  shUUng."  Annuities  or  rentcharges 
given  by  will  are,  however,  exempted  from  the  pro- 
visions of  the  Act.     (See  sect  14.) 

In  form  an  Annuity  Deed  generally  consists  of  Fom  of  annuity 
the  grant  of  an  annuity  for  a  life  or  lives,  or  for  a 
term  of  years  determinable  upon  a  life  or  lives,  with 
powers  of  distress  and  entry  upon  the  lands  and 
hereditaments  to  be  charged  with  the  annuity— of 
a  demise  of  the  same  lands  and  hereditaments 
to  trustees  for  a  term  of  years  determinable  on  the 
same  life  or  lives  upon  trust  for  securing  the  pay^ 
ment  of  the  annuity  (6),  with  the  usual  trustee 
clauses — of  a  covenant  by  the  grantor  to  pay  the 
annuity, — ^and  the  usual  covenants  for  title.  Some- 
times there  are  also  added  covenants  by  the  grantor 
to  do  all  acts  that  may  be  necessary  to  enable  the 
grantee  to  insure  the  life  or  lives  of  the  cestui  que 
vie  or  cestuis  que  vient,  and  a  provision  for  the  re- 
purchase of  the  annuity. 

It  being  a  matter  of  doubt  whether  the  General  Apportionment. 
Apportionment  Act  (4  &  5  Wm.  IV.,  c.  22)  renders 
an  annuity  apportionable  on  the  death  of  the  person 
for  whose  life  the  annuity  is  granted,  it  was  formerly 
necessary  that  the  deed  by  which  the  annuity  was 


(6)  The  effect  of  the  crea- 
tion of  a  term  to  secure  the 
annuity  and  arrears  would 
seem  to  be  to  bring  the  case 
within  the  saving  of  the  25th 
sect  of  3  <b  4  Wm.  4,  a  27, 
and  to  entitle  the  annuitant  to 
more  than  six  years'  arrears. 
See  Cox  v.  Dolman,  2  De  G. 


M.  k  G.  592  ;  Snow  y.  Booth, 
2  K.  &  J.  132 ;  Wheeler  v. 
Howell,  3  K.  &  J.  198 ;  Lewis 
Y.  DuTicomhey  29  Bear.  175. 
Compare  Lawton  v.  Ford,  L.  R. 
2  £q.  97,  and  Locking  y. 
Parker,  L.  R.  8  Ch.  30.  See, 
however,  37  &  38  Vict  o.  57, 
s,  10. 
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Precedents  of 
Annuity  Deeds 
reprinted  with 
little  or  no 
alteration. 


Stamp  duties 
upon  annuity 
deeds. 


granted  should  provide  expressly  for  its  apportion- 
ment. But  since  the  Apportionment  Act,  1870 
(33  &  34  Vict  c  35),  any  express  provision  to  this 
effect  may  be  deemed  superfluous. 

Notwithstanding  the  disuse  into  which  Annuity 
Deeds  have  fallen,  it  is  considered  that  they  may 
still  occasionally  be  required ;  and  some  of  the  clauses 
usually  contained  in  them,  are  found  useful  in 
practice  for  incorporation  in  drafts  of  an  analogous 
character.  Accordingly,  the  few  precedents  of  such 
deeds  which  were  printed  in  the  last  edition  of  this 
volume  are  retained  in  the  present  edition.  And 
it  has  been  thought  advisable  to  reprint  them  with 
little  or  no  alteration. 

Where,  upon  the  sale  of  an  annuity,  such  annuity 
is  created  by  actual  grant  or  conveyance,  the  in- 
strument of  such  grant  or  conveyance  is  (under  the 
Stamp  Act,  1870  (33  &34  Vict.  c.  97),  see  sch.  sub.  v. 
Annuity),  chargeable  with  ad  valorem  duty  as  a  "con- 
veyance on  sale*'  (see  also  s.  70).  A  bond,  covenant, 
or  warrant  of  attorney,  given  as  a  collateral  security 
for  the  pajm^ent  of  the  annuity  is,  under  the  same 
Act,  chargeable  with  ten  shillings  duty  (see  the 
schedule  sub.  w.  Bond,  Covenant,  &c.).  But  if  the 
annuity  be  not  created  by  actual  grant  or  convey- 
ance, but  be  only  secured  by  bond,  warrant  of  at- 
torney, covenant,  contract,  or  otherwise,  the  bond, 
or  other  instrument,  or  some  or  one  of  such  instru- 
ments should  there  be  more  than  one,  is  to  be 
charged  with  the  same  duty  as  an  actual  grant  or 
conveyance  (s.  75). 
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XI. 

GRANT  of  an  annuity  to  a  grantee  for  his  own  life,  PRECRDBwr  xi. 

charged  upon  freehold  lands  of  the  grantor,  with  ,or  oUntsb's 

powers  of  distress  and  entry  for  securing  the  same,  fbebhol  ^' 


Limitation  of  a  term  of  years  for  further  secv/ring 
the  annuity* 

THIS  INDENTURE,  made  the dayof 18—,  i-  P^i«». 

Between  A.  B.  of  &c.  [gra/ntor"]  of  the  first  part,  C.  D. 

of  &c.  [grantee']  of  the  second  part,  and  E.  F.  of  &c. 

[bnistee']  of  the  third  part :  Whereas  the  said  A.  B.  has  2.  Rocital  of 

contracted  with  the  said  C.  D.  for  the  sale  to  him  of  an  of  the  annui^.^ 

annnity  or  yearly  rentcharge  of  £ for  his  life,  to  be 

secured  in  manner  hereinafter  appearing,  for  the  sum  of 

£ :  NOW  THIS  INDENTURE  WITNESSETH  8.  Testatum; 

that,  in  pursuance  of  the  said  contract,  and  in  considera-  i^JSty.** 

tion  of  the  sum  of  £ upon  the  execution  of  these 

presents  paid  by  the  said  G.  D.  to  the  said  A.  B.  (the 

receipt  of  which  sum  of  £ the  said  A.  B.  doth  hereby 

acknowledge),  He  the  said  A.  B.  doth  hereby  grant  unto 
the  said  C.  D.  and  his  assigns.  An  annuity  or  clear 

yearly  rent-charge  of  £ ,  to  be  paid  during  the  life  of 

the  said  C.  D.,  and  to  commence  from  the  day  of  the 
date  of  these  presents  and  to  be  charged  upon  All  that 
[Parceh]f  And  upon  [General  words']  :  To  have  hold  4.  Parcels. 
RECEIVE  AND  TAKE  the  Said  annuity  or  yearly  rentcharge  ^"  ^^'*^'>™  J 
unto  the  said  C.  D.  and  his  assigns  during  his  life,  to  be 
paid  at  the  Common  Dining  Hall  of  Lincoln's  Inn  in  the 
county  of  Middlesex,  by  equeLl  quarterly  (a)  payments  on 
the day  of ,  the day  of ,  the day 


(a)  If  the  annuity  is  to  be  payable  half-yearly,  the  reservation 
must  be  altered  acoordingly. 
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rOB  GRANTSB  S 
LIFB  OUT  or  ' 
VRBXHOLDS. 

— proportionate 
part 


ft.  Power  of 
difltrass. 


pRsoKDEHT  XI.     of ,  and  the day  of in  every  year,  without 

any  deduction,  the  first  quarterly  payment  to  be  made  on 

the day  of 18—  if  the  said  C,  D.  shall  be  then 

living,  And,  if  the  said  C.  D.  shall  die  on  any  other  day 
than  one  of  the  said  quarterly  days  of  payment,  a  proj^or^ 
tionate  part  of  the  said  annuity  or  yearly  rentcharge  to 
be  paid  immediately  after  his  death,  for  the  fraction  of 
the  curr.ent  quarter  down  to  and  including  the  day  of  his 
death  :  And  the  said  A.  B.  doth  hereby  grant  unto  the 
said  C.  D.  his  executors  administrators  and  assigns, 
that  if  and  whenever  any  part  of  the  said  annuity  or 
yearly  rentcharge  shall  be  in  arrear  for  twenty-one  days, 
whether  the  same  shall  have  been  legally  demanded 
or  not,  the  said  C.  D.  his  executors  administrators  or 
assigns  may  enter  into  and  distrain  upon  all  or  any 
part  of  the  premises  hereby  charged  with  the  said  an- 
nuity or  yearly  rentcharge,  and  sell  and  dispose  of  the 
distress  or  distresses  then  and  there  taken  as  landlords 
may  by  law  do  for  rent  in  arrear  on  a  common  demise, 
to  the  intent  that  he  and  they  may  be  fully  paid  and 
satisfied  all  arrears  of  the  said  annuity  or  yearly  rent- 
charge,  and  all  costs  and  expenses  occasioned  by  the 
non-payment  thereof ;  And  also  that,  if  and  whenever 
any  part  of  the  said  annuity  or  yearly  rentcharge  shall 
be  in  arrear  for  forty  days,  whether  the  same  shall  have 
been  legally  demanded  or  not,  the  said  G.  D.  his  exe- 
cutors administrators  or  assigns  may  enter  into  and  upon 
and  hold  the  said  premises  hereby  charged  with  the  said 
annuity  or  yearly  rentcharge,  or  any  part  thereof,  and 
receive  and  take  the  rents  and  profits  thereof  for  his  and 
their  own  use,  until  he  or  they  shall  therewith  or  thereby 
or  otherwise  be  fully  satisfied  and  paid  the  arrears  of  the 
said  annuity  or  yearly  rentcharge,  and  every  part  thereof, 
due  at  the  time  of  such  entry,  or  which  shall  afterwards 
accrue  during  his  or  their  being  in  possession  of  the  same 
premises,  together  with  all  costs  damages  and  expenses 


7.  Power  of 
entry. 
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which  he  or  they  shall  pay  sustain  or  Jbe  put  unto  by  ?»«3emht  xu 

reason  of  the  non-payment  thereof,  and  such  possession  fob  GRAHrn's 

when   taken   shall  be  without  impeachment  of  waste :  fresholm. 


AND  THIS  INDENTURE  ALSO  WITNESSETH  — — ; 

8.  Farther 

that,  in  farther  pursuance  of  the  said  contract,  and  for  the  testatam  ; 

consideration  aforesaid,  He  the  said  A.  B.,  at  the  request 

and  on  the  nomination  of  the  said  G.  D.,  doth  hereby 

demise  unto  the  said  E.  F.  his  executors  administrators 

and  assigns,  All  and  sinoular  the  said  premises  herein-  d.  Parcels. 

before  expressed  to  be  hereby  charged  with  the  said 

annuity  or  yearly  rentcharge  of  £ :    To  have  and  lo.  Habendum ; 

TO  HOLD  the  premises  hereinbefore  expressed  to  be  hereby  term. 
demised  unto  the  said  E.  F»  his  executors  administra- 
tors and  assigns  for  the  term  of  ninety-nine  years  from 
the  day  next  before  the  day  of  the  date  of  these  presents. 
Upon  teust  that  the  said  E.  F.  his  executors  administra-  il.— upon  trusts 

.-.,,,.,,,  J,       for  securing  the 

tors  and  assigns  shall  permit  the  person  or  persons  for  annuity. 
the  time  being  entitled  in  reversion  immediately  expec- 
tant on  the  same  term  to  receive  the  rents  and  profits  of 
the  same  premises  until  defEiult  shall  be  made  in  payment 
of  the  said  annuity  or  yearly  rentcharge,  or  some  part 
thereof,  at  the  times  and  in  maimer  hereinbefore  ap- 
pointed for  payment  thereof;  And,  if  and  whenever  the 
said  annuity  or  yearly  rentcharge,  or  any  part  thereof, 
shall  be  in  arrear  for  forty  days,  shall  by  and  out  of  the 
rents  and  profits  of  the  same  premises,  or  by  mortgage  or 
demise  thereof,  or  of  any  part  thereof,  for  all  or  any  part  of 
the  same  term,  or  by  more  tban  one  or  by  aU  of  the  ways 
and  means  aforesaid,  or  by  any  other  reasonable  ways  or 
means,  raise  and  pay  the  said  annuity  or  yearly  rentcharge 
and  all  arrears  thereof  then  due,  or  which  shall  afterwards 
accrue  of  the  same,  and  all  costs  damages  and  expenses 
which  the  said  E.  F.  his  executors  administrators  or 
assigns,  or  the  said  C.  D.  his  executors  administrators  or 
assigns,  or  any  of  them,  shall  pay  sustain  or  be  put  unto 
by  reason  of  the  non-payment  of  the  said  annuity  or 
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12.  Coveiuuits 
by  grantor  for 
payment  of  the 
annuity. 


18.  Covenants 
for  title  ; 


— for  right  to 
grant  the 
annuity, 


— and  demise 
the  heredita- 
ments ; 

— for  qniet 
enjoyment ; 


yearly  rentcharge,  or  in  or  about  the  recovering  or  ob- 
taining payment  thereof^  or  otherwise  relating  thereto, 
and  shall  pay  the  surplus  (if  any)  of  the  monies  to  be 
raised  as  aforesaid  to  the  person  or  persons  for  the 
time  being  entitled  in  reversion  immediately  expec- 
tant on  the  same  term  to  the  said  premises  therein  com- 
prised; And  subject  to  the  trusts  hereinbefore  de- 
clared shall  permit  the  rents  and  profits  of  the  same 
premises,  or  such  parts  thereof  as  shall  not  for  the  time 
being  be  wanted  for  the  purposes  aforesaid,  to  be  received 
by  the  person  or  persons  entitled  in  reversion  imme- 
diately expectant  upon  the  same  term  to  the  said  pre- 
mises therein  comprised :  And  the  said  A.  B.  doth 
hereby  for  himself  his  heirs  executors  and  administrators 
covenant  with' the  said  C.  D.  his  executors  administrators 
and  assigns,  that  he  the  said  A.  B.  his  heirs  executors  or 
administrators  will  pay  unto  the  said  C.  D.  his  executors 
administrators  or  assigns  the  said  annuity  or  yearly  rent- 
charge  of  £ ,•  clear  of  all  deductions,  as  and  when  the 

same  shall  become  payable,  and  also  such  proportionate 
part  thereof  as  aforesaid :  And  the  said  A*  B.  doth 
hereby  for  himself  his  heirs  executors  and  administrators 
covenant  with  the  said  G.  D.  his  executors  administrators 
and  assigns,  and  also  as  a  separate  covenant  with  the 
said  E.  F.  his  executors  administrators  and  assigns,  That 
he  the  said  A.  B.  now  hath  power  to  grant  the  said 

annuity  or  yearly  rentcharge  of  £ ,  and  the  said 

powers  and  remedies  for  recovering  and  compelling  pay- 
ment thereof  as  aforesaid,  and  to  charge  the  same  upon 
the  said  premises  hereinbefore  expressed  to  be  charged 
therewith ;  And  also  to  demise  the  same  premises  unto 
the  said  E.  F.  his  executors  administrators  and  assigns 
for  the  said  term  of  ninety-nine  years ;  And  that  the 
said  premises  shall  during  the  said  term  remain  and 
be  charged  with  the  said  annuity  or  yearly  rentcharge, 
and  subject  to  the  powers  of  distress  and  entry  herein- 
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before  expressed  to  be  hereby  granted ;    And   may  be    ?m<»i«»t  xi. 
held  occupied  and  enjoyed  by  the  said  E.  F.  his  exe-    for  orawtbi's 

LIVE  OUT  or 

VBSKHOLDS. 


cutors  administrators  and  assigns  for  the  said  term  of      ""  °^'  ^' 


ninety-nine  years ;  And  that,  free  and  discharged  from,  '~. — r 

^  ^  — tree  crom 

or  ol^erwise   by  the  said  A.   B.  his  heirs  executors  incumbnuices ; 
or  administrators,  sufficiently  indemnified  against    aU 
estates  incumbrances  claims  and  demai^ds;  Andfubther  —and  for  fur- 
that  the  said  A.  B.  and  every  person  having  or  claiming  ^g  ^  the"^^ 
any  estate  right  title  or  interest  in  or  to  the  said  pre-  *^^^^^y  > 
mises  hereinbefore  expressed  to  be  hereby  charged  and 
demised  as  aforesaid,  or  any  of  them  or  any  part  thereof, 
will  at  all  times  upon  every  reasonable  request  of  the  said 
C.  D.  his  executors  administrators  or  assigns,  but  at  the 
cost  of  the  said  A.  B.  his  heirs  or  assigns,  execute  and 
do  every  such  assurance  and  thing  for  the  further  or  more 
perfectly  charging  the  said  premises  and  every  part  thereof 
with  the  said  annuity  or  yearly  rentcharge,  and  with 
such  powers  and  remedies  for  recovering  and  enforcing 
payment  thereof  as  aforesaid ;  And  also  for  the  further  —and  the 
or  more  perfectly  demising  and  assuring  the  same  pre-  '"^ 
mises  unto  the  said  E.  F.  his  executors  administrators 
and  assigns  for  the  then  residue  of  the  said  term  of 
ninety-nine  years,  as  by  the  safd  C.  D.  his  executors 
administrators  or  assigns,  or  the  said  E«  F«  his  executors 
administrators  or  assigns,  shall  be  reasonably  required  (6). 
In  witness,  &c.  (c). 

(&)  In  Hiis  Preoedent  the  usual  trustees*  receipt  danse,  and  the  Trustees'  receipt 
power  of  appointing  a  new  trustee,  have  been  omitted.  For  the  ^^"■®- 
former,  the  Act  of  23  &  24  Yict.  c  145,  §  29,  has  been  relied  upon  : 
and  the  latter  has  not  been  inserted,  because  the  execution  of  the 
tmsts  of  the  term  is  seldom  necessary,  and  a  new  trustee  will  be 
appointed  by  the  Court  if  required.  See,  however,  a  power  for  this 
purpose,  infra,  p.  113. 

(c)  A  memorandum  or  minute  of  this  deed  must  be  left  with  the  Minute  of  the 
senior  master  of  the  Common  Pleas  Division,  pursuant  to  18  &  19  ^^^  ^  ^  ^^^ 
Vict,  c  15.     See  Introductory  Observations,  supra,  pp.  99,  100.       is&^lSV^ 

c.  15. 
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PBicEBKHT  XII.    DEED  foT  secuHng  an  annuity  for  a  term  of  Years 

vo&BBOUftlvo  DETERMINABLE     Ofl     the    UFE     of     the    GRANTOR,     b^ 

THEunZm  DEMISE   of  two  several  estates  for  terms  determine 

GBAHTOH.  able  in  different  events.    Covenant  by  the  grantee 

as  to  the  repurchase  of  the  annuity  (a). 


1.  Partiei. 


THIS  INDENTURE,  made  the 


day  of 


18—, 


Between  A.  B.  of  &c.  [grantor']  of  the  first  part,  C.  D. 
of  &c.  [grantee]  of  the  second  part,  and  E.  F.  of  &c., 
2.  Redtal  of  and  G.  H.  of  &c.  [trustees]  of  the  third  part :  [Recitals 
gnuDitor's estates;  showing  A,  B.^s  interest  in  the  estates  to  be  charged  tinth 
a— of  the  con-  the  annuity  and  the  existing  incumbrances.]  And  whereas 
of  the  aimaity;    the  said  A.  B.  has  contracted  with  the  said  CD.  for  the 

sale  to  him  of  an  annuity  or  clear  yearly  rentcharge  of 
£ ,  to  be  paid  to  the  said  C.  D.  his  executors  adminis- 
trators and  assigns  for  the  term  of  ninety-six  years,  if  the 
said  A.  B.  shall  so  long  live,  and  to  be  secured  in  man- 


Warrants  of 

attorney  to 
confess  judg- 
ment. 


(a)  Formerly  the  grantor  of  an  annuity  frequently  gare  a  warrant 
of  attorney  to  confesa  judgment  as  a  further  security  for  the  pay- 
ment of  the  annuity  granted.  The  passing  of  23  &  24  Vict  c.  38,  and 
27  &  28  Vict,  c  112,  caused  the  practice  of  giving  such  warrants  for 
any  purpose  to  fall  into  desuetude,  and  the  Judicature  Acts,  1873 
and  1875,  do  not  provide  for  such  warrants  being  given,  nor  do  the 
firamers  of  these  Acts  appear  to  have  contemplated  that  such  war- 
rants would  be  required.  A  Precedent  (according  to  the  form 
in  use  before  the  commencement  of  the  Judicature  Acts)  of  a  war- 
rant of  attorney  to  confess  judgment,  together  with  the  defeazance 
to  be  endorsed  on  the  warrant  will  be  found  supra,  Yol.  iL  pt.  ii. 
3rd  edit.  Free,  xxxiv.  p.  1157,  and  the  statutes  and  cases  bearing 
upon  the  practice  of  giving  such  wairants  are  considered  in  the 
Notes  to  that  Precedent.  See  also,  in  Yate  Lee's  Law  and  Practice 
of  Bankruptcy,  the  Notes  to  Part  iii.  of  the  Debtors'  Act,  1869 
(32  &  33  Yiot.  c  62),  which  has  not  been  repealed. 
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ner  hereinafter  appearing^  for  the  sum  of  £ :  NOW    pwicemht  xn. 

THIS  INDENTURE    WITNESSETH  that,  in  fur-     we^riko 
ther  pursuance  of  the  said  contract,  and  in  consideration  m^unVw m 

ot  the  sum  of  dE upon  the  execution  of  these  presents       aaAwtoB. 

paid  to  the  said  A.  B.  by  the  said  0.  D.  (the  receipt  of  4.  Testakim ; 
which  sum  of  £ the  said  A.  B.  doth  hereby  acknow- 
ledge), He  the  said  A.  B.  doth  hereby  grant  unto  the  —grant  of  the 
said   G.  D.  his  executors   administrators  and  assigns,  ^^^^oa 

ONE  annuity  or  clear  yearly  rentcharge  of  £ ,  to  be 

paid  for  the  term  of  ninety-six  years,  if  the  said  A.  B« 

shall  so  long  live,  and  to  commence  from  the  day  next 

before   the   day   of   the  date   of   these    presents    and 

to  be  charged  upon  All  that  &c.  [Parcels],  and  upon  ^-  P»roeifc. 

[^General  wordsl :  To  have  hold  receive  and  take  the  6.  Habendum ; 

said  annuity  or  yearly  rentcharge  of  £ unto  the  said  the  piitor »' 

C.  D.  his  executors  administrators  and  assigns  during  the  ^^^  ^^® » 
said  term  of  ninety-six  years,  if  the  said  A.  B.  shall  so 
long  live,  to  be  paid  in  the  Common  Dining  Hall  of  Lin- 
coln's Inn  in  the  county  of  Middlesex,  by  equal  half- 
yearly  payments,  on  the day  of and  the 

day  of in  every  year,  without  any  deduction,  the  first 

half-yearly  payment  to  be  made  on  the day  of 


if  the  said  A.  B.  shall  be  then  living,  and,  if  the  said  —and  proper- 
term  of  ninety-six  years  determinable  as  aforesaid  shall  <^*,Jf  £^JSih. 
determine  by  the  death  of  the  said  A.  B.  on  any  other 
day  than  one  of  the  said  half-yearly  days  of  payment,  a 
proportionate  part  of  the  said  annuity  or  yearly  rent- 
charge  to  be  paid  inmiediately  after  his  death  for  the 
fraction  of  the  current  half-year  down  to  and  including  the 
day  of  his  death :  And  the  said  A.  B.  doth  hereby  grant  7.  Power  of 
unto  the  said  G.  D.  his  executors  administrators   and 
assigns,  that  if  and  whenever  any  part  of  the  said  annuity 
or  yearly  rentcharge  shall  be  in  arrear  for  twenty-one  days 
next  after  any  of  the  said  days  hereinbefore  appointed  for 
payment  thereof,  whether  the  same  shall  have  been  legally 
demanded  or  not,  the  said  C.  D.  his  executors  adminis- 
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FOR  SBCURina 

AH  ANHUITT   FOB 

TBB  LIFB  or  THB 

OBAHTOR. 


8.  Power  of 
entry. 


9.  Farther 
testatum  ; 

— demise  to 
trustees. 


10.  Parcels ; 

— premises 
chai^ged  with 
annuity. 

11.  Habendum  ; 
— as  to  part  of 
the  premises,  to 


trators  and  assigns  may  enter  into  and  distrain  upon  all 
or  any  part  of  the  premises  hereby  charged  with  the 
said  annuity  or  yearly  rentcharge,  and  sell  and  dispose  of 
the  distress  and  distresses  then  and  there  taken,  as  land- 
lords may  by  law  do  for  rent  in  arrear  on  a  common 
demise,  to  the  intent  that  he  and  they  may  be  fiilly  paid 
and  satisfied  aU  arrears  of  the  said  annuity  or  yearly  rent- 
charge,  and  all  costs  and  expenses  occasioned  by  the  non- 
payment thereof:  And  also  that,  if  and  whenever  any 
part  of  the  said  annuity  or  yearly  rentcharge  shall  be  in 
arrear  for  thirty-one  days  next  after  any  of  the  said  days 
hereinbefore  appointed  for  payment  thereof,  whether  the 
same  shall  have  been  legally  demanded  or  not,  the  said 
C.  D.  his  executors  administrators  and  assigns  may  enter 
into  and  upon  and  hold  the  said  premises  hereby  charged 
with  the  payment  of  the  said  annuity  or  yearly  rentcharge, 
or  any  part  thereof,  and  receive  and  take  the  rents  and 
profits  thereof  for  his  and  their  own  use,  until  he  or  they 
shall  therewith  or  thereby  or  otherwise  be  fully  satisfied 
and  paid  the  arrears  of  the  said  annuity  or  yearly  rent- 
charge,  and  every  paii  thereof,  due  at  the  time  of  such 
entry,  or  which  shall  afterwards  accrue  during  his  or 
their  being  in  possession  of  the  same  premises,  together 
with  all  costs  damages  and  expenses  which  he  or  they 
shall  sustain  by  reason  of  the  non-payment  thereof,  and 
such  possession  when  taken  shall  be  without  impeachment 
of  waste :  AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH  that,  in  further  pursuance  of  the  said  con- 
tract, and  for  the  consideration  aforesaid,  he  the  said 
A.  B.,  at  the  request  and  upon  the  nomination  of  the  said 
C.  D.,  doth  hereby  demise  unto  the  said  E.  F.  and  G.  H, 
their  executors  administrators  and  assigns.  All  and  sin- 
gular the  said  lands  hereditaments  and  premises  herein- 
before expressed  to  be  hereby  charged  with  the  payment 

of  the  said  annuity  or  yearly  rentcharge  of  £ :  To 

HAVE  AND  TO  HOLD  the  Said  premises  in  the  said  counties 
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of and hereinbefore  expressed  to  be  hereby  de-   ?"«»»»»  "i. 

mised,  with  their  rights  easements  and  appurtenances     fORSBouMKa 
(subject  to  the  charges  and  incumbrances  now  affecting  the  ibb  Lira  or  thb 
same  premises  respectively),  unto  the  said  E.  F,  and  G.  H.   ^    quahtob. 
their  executors  administrators  and  assigns,  for  the  term  ^^  truatees  for 

ninety-nine 

of  ninety-nine  years  from  the  day  next  before  the  day  of  yean,  if  the 
the  date  of  these  presents,  if  the  said  A.  B.  shaU  so  long  ^f^  ~  """ 
live,  without  impeachment  of  waste :  And  to  have  and  —^  ^  **»«  other 

part  of  the  pre- 

TO  HOLD  the  said  [the  premises  in  certain  other  counties  mises,  to  trustees 
in  the  same  form  as  in  the  first  h^endum]  unto  the  said  j^^'HT'' 
E.  F.  and   G.   H.  their  executors  administrators  and  8«ntorandhi8 

wife  80  long  Iito. 

assigns,  for  the  term  of  ninety-nine*  years  from  the  day 
next  before  the  day  of  the  date  of  these  presents,  if  the 
said  A.  B.  and  C.  B.  his  wife  (b)  shall  jointly  so  long  live : 
Nevertheless,  as  to  all  and  singular  the  premises  herein-  ^g  ^  loTthe"* 
before  expressed  to  be  hereby  demised,  with  their  rights  P'^™^*©"  J 
easements  and  appurtenances,  Upon  trust  that  they  the  "■*°  ^^^^  '^^^ 

,  unmediate  pos- 

said  E.  F.  and  G.  H.  and  the  survivor  of  them,  and  the  session  thereof ; 
executors  or  administrators  of  such  survivor,  shall  forth- 
with enter  into  the  actual  possession  and  receipt  of  the  ^ 
rents  and  profits  of  the  said  premises  hereinbefore  ex- 
pressed to  be  hereby  demised.  And  shall  from  time  to  7*°^  mana^ 

■^  ^  .     .  **^®  same,  and 

time  let  keep  in  repair  improve  and  manage  the  same  pre-  employ  and  pay 
niises  in  all  respects  in  such  manner  as  to  them  or  him  *^^ 
shall  seem  expedient,  and  with  the  same  powers  in  that 
behalf  as  if  they  or  he  were  actual  owners  or  owner  at 
law  and  in  equity.  And  for  that  purpose  shall  from  time  to 
time  employ  any  agents  receivers  or  other  persons  for  the 
management  of  the  said  premises  and  for  collecting  and 
recovering  the  rents  and  profits  thereof,  with  any  reason- 
able salaries,  and  with  such  powers  as  are  usual  in  like 
cases,  And  also  employ  an  auditor  of  the  accounts  relating 


(h)  G.  B.  was  the  wife  of  A.  B.,  the  grantor,  and  it  appeared  by 
tlxe  redtals  that  the  premises  comprised  in  this  habendum  belonged 
to  A  B.  during  the  joint  lives  of  himself  and  his  wife. 
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PXEOBDBKT  XIL 


FOR  8I0URIKO 

AH  AlCHUITT   FOR 

TBI  Lirs  or  THB 

QILAIITOR. 

13.  TnutBof 
the  rents  and 
profita; 

— to  pay  rates 
and  taxes; 


— and  the 
expenses  of  the 
trust ; 


— and  keep 
down  interest  on 
mortgage  debts 
and  the  annual 
sums  charged  on 
the  premises ; 


— ^to  pay  the 
annuity  now 
granted  and  all 
costs  and  extra 
premiums. 


to  the  said  premises  at  an  annual  salary  not  exceeding 

£ per  annum,  And  from  time  to  time  revoke  or  vary 

any  such  appointment  or  appointments  at  pleasure  :  And 
SHALL  from  time  to  time,  by  and  out  of  the  rents  and 
profits  of  the  said  premises  which  shall  be  received  by 
the  trustees  or  trustee  for  the  time  being,  under  the  trusts 
hereby  declared,  In  the  first  place  pay  all  present 
and  future  taxes,  rates,  assessments,  and  outgoings  of  every 
description  for  the  time  being  payable  in  respect  of  or 
charged  upon  the  said  premises,  and  which  the  respective 
tenants  or  occupiers  thereof  shall  not  be  liable  to  pay.  And 
IN  THE  NEXT  PLACE,  ^y  and  satisfy  all  the  costs  and  ex- 
penses to  be  incurred  by  the  trustees  or  trustee  for  the  time 
being  in  repairing  improving  and  managing  the  said  pre- 
mises, or  any  part  thereof,  or  in  collecting  recovering  and 
receiving  the  rents  and  profits  thereof,  and  the  salaries  or 
allowances  of  the  agents,  receivers,  auditor,  and  other  per- 
sons to  be  employed  for  any  of  the  purposes  aforesaid, 
and  all  other  costs  and  expenses  to  be  incurred  by  the 
trustees  or  trustee  for  the  time  being  in  or  about  the 
execution  of  the  trusts  hereby  declared.  And  in  the 
NEXT  PLACE,  pay  and  keep  down  the  interest  now  due  or 
hereafter  to  grow  due^  for  the  several  principal  sums  of 
money  which  appear  by  these  presents  to  be  now  charged  or 
secured  upon  some  part  or  parts  of  the  said  premises  in 
manner  hereinbefore  mentioned  and  recited,  and  all 
arrears  and  future  payments  of  the  several  annual  sums 
of  money  which  appear  by  these  presents  to  be  now 
charged  or  secured  upon  the  said  premises,  or  some  part 
or  parts  thereof,  in  manner  hereinbefore  mentioned  and 
recited,  at  such  time  or  times  and  in  such  order  of  priority 
as  the  same  interest  and  annual  sums  of  money  respect- 
ively are  or  shall  respectively  be  payable.  And  in  the 
NEXT  PLACE,  pay  unto  the  said  C.  D.  his  executors  ad- 
ministrators or  assigns,  the  said  annual  sum  or  yearly 
rentcharge  of  £ intended  to  be  hereby  secured,  as 
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^nd  when  the  same  shall  become  payable,  and  also  all    p*b<wmiitxii.. 
such  costs  and  expenses  (if  any)  as  the  said  CD.  his     9o&  sBcuRna 
executors  administrators  or  assigns,  shall  from  time  to  ^m  ^^^^^  or  the 
time  incur  or  be  put  unto  in  or  about  the  recovery  or        qbahtor. 
obtaining  payment  of  the  same  annuity  or  yearly  rent- 
charge,  or  any  part  thereof,  and  also  such  sum  or  sums 
of  money  (if  any)  as  the  said  C-  D.  his  executors  adminis- 
trators or  assigns,  shall  have  paid  in  respect  of  any  such 
additional  premium  or  premiums  of  insurance  as  are  here- 
inafter mentioned,  and  covenanted  to  be  paid  by  the  said 
A,  B.;  And  shall  from  time  to  time  pay  the  surplus  "^5^*?®,. 

j^   •'  ^         residue  to  the 

(if  any)  of  the  said  rents  and  profits  which  shall  remain  grantor. 

in  the  hands  of  tlie  said  trustees  or  trustee  for  the  time 

being,  after  satisfying  the  trusts  aforesaid,  unto  the  said 

A-  B.  his  executors  administrators  or  assigns :  Provided  14.  Power  for 

ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  it  shall  feu  timber  for 

be  lawful  for  the  said  E.  F.  and  G.  H.  and  the  survivor  JJ®  f^^^  °^ 

tne  trust. 

of  them,  and  the  executors  or  administrators  of  such  sur- 
vivor, at  any  time  or  times,  to  fell  or  cut  down  any  timber 
upon  the  said  premises,  and  either  to  apply  the  same  for 
repairs  or  to  sell  the  same  and  to  apply  the  monies  arising 
therefrom  in  the  same  manner  as  hereinbefore  is  directed 
with  respect  to  the  rents  and  profits  of  the  said  premises  : 
Provided  always,  and  it  is  hereby  agreed  and  declared,.  15-  Trustees' 

receipt  clause. 

that  the  receipts  of  the  said  E.  F.  and  G.  H.  or  of  the  sur- 
vivor of  them,  or  of  the  executors  or  administrators  of 
such  survivor,  for  any  monies  paid  to  them  or  him  by 
virtue  of  these  presents,  or  in  the  execution  of  any  of  the 
trusts .  or  powers  hereof,  shall  effectually  discharge  the 
person  or  persons  paying  the  same  therefrom,  and  from 
being  bound  to  see  to  the  application  thereof,  or  being 
answerable  for  the  loss  or  misapplication  thereof  (6)  : 
Provided  always,  and  it  is  hereby  agreed  and  declared,  16.  Power  to 
that  if  the  trustees  hereby  constituted,  or  either  of  them,  or  trustees. 

(6)  See  supra,  p.  107,  n.  (6). 

VOL.    V.  I 
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PBBOBDXHT  xiL  aoj  trusteo  or  trustees  appointed  as  hereinafter  provided, 
FOR  BsouBiNa  or  appoiuted  by  any  Court  of  competent  jurisdiction, 
THB^LiraoF THE  shall  dic,  or  be  abroad,  or  desire  to  be  discharged,  or 
QEAWToa.  refuse  or  become  incapable  to  act,  then  and  in  every 
such  case  it  shall  be  lawful  for  the  said  C.  D.,  his  execu- 
tors administrators  or  assigns,  to  appoint  a  new  trustee 
or  new  trustees  in  the  place  of  the  trustee  or  trustees 
so  dying,  or  being  abroad,  or  desii'ing  to  be  discharged, 
or  refusing  or  becoming  incapable  to  act  as  aforesaid, 
and  upon  every  or  any  such  appointment  the  number 
of  trustees  may  be  augmented  or  reduced;  And  upon 
every  such  appointment  the  trust  property  shall  be 
assigned  so  that  the  same  may  be  vested  in  the  trustees 
or  trustee  for  the  time  being;  And  every  trustee  so 
appointed  as  aforesaid  may,  as  well  before  as  after  such 
assignment  of  the  said  trust  property,  act  or  assist  in  the 
execution  of  the  trusts  and  powers  of  these  presents  as 
fully  and  effectually  as  if  he  had  been  hereby  constituted  a 

17.  Proviflo  that   trustee  (c) :  Provided  always,  and  it  is  hereby  agreed  and 

the  present  deed  ,  wo 

shaU  not  charge  declared,  that  nothing  hereinbefore  contained  shall  extend 
^L^  farther  to  charge,  or  make  subject  or  liable  any  of  the  heredita- 
S^^^  h^ed  ™®^*^  respectively  comprised  in  the  said  terms  of  ninety- 
nine  years  and  ninety-nine  years  determinable  respectively 
as  aforesaid,  with  or  to  any  of  the  existing  charges  or  in- 
cumbrances hereinbefore  mentioned  or  referred  to,  any 
further  or  more  extensively  than  the  same  hereditaments 
respectively  were  and  stood  charged  with  or  subject  or 
liable  to  the  said  charges  and  incumbrances  respectively 

18.  Covenant  by  immediately  before  the  execution  of  these  presents;  And 
pay  t^\imuity.   THE  SAID  A.  B.  doth  hereby  for  himself  his  heirs  executors 

and  administrators,  covenant  with  the  said  C.  D,,  his  exe- 
cutors administrators  and  assigns,  that  he  the  said  A,  B., 
his  heirs  executors  or  administrators,  will  pay  unto  the 
said  C.  D.  his  executors  administrators  or  assigns,  during 


(c)  See  supra,  p.  107,  n.  (6). 
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the  said  term  of  ninety-Bix  years,  if  the  said  A.  B.  shall    vKacMuan  xn. 
so  long  live,  the  said   annuity  or  yearly  rentcharge  of    yoBssouRnro 

£ ,  clear  of  all  deductions,  as  and  when  the  same  shaU  Jhe'^'^  th> 

become  due  and  payable,  and  also  such  proportionate        <»aA«o». 
part  thereof  as  aforesaid :  {^Covenants  by  A,B.  tvith  C.  D.,  19.  Covenants 
and  also,  as  a  separate  covenant,  with  E,  F.  and  G.  II. —  ^  titlc^ 
for  right  to  grant  the  annuity  and  to  demise— for  quiet  enjoy- 
ment—free  from  incumbrances,  "  except  the  charges  and 
incumbrances  which  appear  by  these  presents," — and  for 
further  ass%irance,  "  subject  and  without  prejudice  to  the 
said  now  existing  charges  and  incumbrances,"  see  supra, 
p.  106,  adding  the  words  '*  determinable  as  aforesaid,"  after 
the  references  to  the  two  terms  of  ninety-nine  years'] ;  And  20.— and  to 

execute  power 
IN  PABTICULAR  THAT  the  Said  A.  B.  will,  from  time  to  time,    of  leasing  as 

exercise  such  powers  of  leasing  as  he  is  or  may  be  entitled    *""^^^^ 
to  exercise  under  any  of  the  hereinbefore  recited  inden- 
tures, in  such  manner  as  the  trustees  or  trustee  for  the 
time  being  of  these  presents  shall  in  that  behalf  require : 
And  the  said  A.  B.  doth  hereby  for  himself  his  heirs  21.  Coyenants 

,      by  the  grantor 

executors   and    administrators  covenant  with  the  said  to  do  all  acts 
C.  D.  his  executors  administi'ators  and  assigns,  that  he  ei^u^ig  ijfe 
the  said  A.  B.  will,  whenever  required  by  the  said  CD.  J°  ^  insured 

'  *  •'  by  grantee; 

his  executors  administrators  or  assigns,  appear  in  person, 
so  often  as  there  may  be  occasion  for  so  doing  (upon 
having  proper  notice  tliereof),  at  any  office  or  place  of 
insurance  within  the  cities  of  London  or  Westminster  or 
elsewhere,  or  will  send  to  the  said  C.  D.  his  executors 
administrators  or  assigns,  notice  of  his  place  of  abode,  and 
such  vouchers  as  any  such  office  or  offices  may  require 
respecting  his  state  of  health  from  time  to  time,  and  do 
all  other  things  which  may  be  necessary  or  proper  for 
enabling  the  said  C.  D.  his  executors  administrators  or 
assigns  (if  he  or  they  shall  think  fit),  to  insure  the  life  of 
the  said  A.  B.  for  any  sum  or  sums  not  exceeding  in  the 
whole  the  sum  of  £ :  And  also  that  he  the  said  22.--to  give 

'  notice  when 

A.  B.  will  not  at  any  time  depart  from  this  kingdom,  or  about  to  do  any 

I  2 
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f  RBOKDBHT  XII. 

FOB  8B0UBING 

AH   AHNUITT   FOB 

THB  LIFB  OF  THB 

OBAHTOB. 

act  which  may 
require  an  extra 
premium  to  be 
paid;  . 


23.— and  to 
repay  to  the 
grantee  all  such 
extra  premiumB 
as  may  be  paid. 


24.  Provision 
for  the  re- 
purchase of  the 
annuity. 


go  or  travel  upon  or  beyond  the  seas,  or  reside  in  foreign 
parts,  without  giving  on  each  occasion  one  calendar 
month's  notice  in  writing  to  the  said  C.  D.,  his  executors 
administrators  or  assigns,  of  his  intention  so  to  do,  in 
order  to  enable  the  said  CD.,  his  executors  adminis- 
trators or  assigns,  to  make  known  the  same  to  the 
office  or  offices  where  the  life  of  the  said  A.  B.  shall 
be  insured,  in  order  that  the  additional  premiums  (if 
any,)  to  be  thereby  incurred  for  the  purpose  of  keeping 
on  foot  any  policy  or  policies  of  insurance  which  may 
have  been  eflfected  by  him  or  them  on  the  life  of  the 
said  A.  B.,  for  any  sum  or  sums  not  exceeding  the  sum  of 

£ as  aforesaid,  may  be  paid  unto  the  office  or  offices 

where  the  life  of  the  said  A.  B.  shall  be  so  insured ;  And 
FURTHER,  that  he  the  said  A.  B.  his  executors  or  ad- 
ministrators will  pay  unto  the  said  C.  D.,  his  executors 
administrators  or  assigns,  all  such  additional  premiums 
as  he  or  they  shall  pay  unto  any  such  office  or  offices 
in  respect  of  the  matters  last  aforesaid,  within  one 
month  after  every  such .  payment  shall  be  made  as  afore- 
said (d) :  AND  THIS  INDENTURE  LASTLY  WIT- 
NESSETH, and  the  said  C.  D.  doth  hereby  for  himself 
his  heirs  executors  and  administrators  covenant  with  the 
said  A.  B.  his  heirs  executors  administrators  and  assigns, 
that,  if  the  said  A.  fi.  shall  at  any  time  hereafter  be 
desirous   of  repurchasing  the    said    annuity  or    yearly 

rentcharge  of  £ ,  and  of  suchjdesire  shall  give  seven 

days*  previous  notice  in  writing  unto  the  said  C.  D,,  his 
executors  administrators  or  assigns,  then  and  in  such  case 
he  the  said  C.  D.,  his  executors  administrators  or  as- 
signs, will,  upon  the  expiration  of  the  said  seven  days. 


(d)  These  covenants  are  framed  with  a  view  to  the  usual  practioe, 
by  which  the  premiums  of  insurance  are  reckoned,  and  paid  for  as 
part  of  the  annuity  purchased,  and  then  the  grantee  insures,  if  he 
])lea8e8,  at  his  own  expense  and  on  his  own  account.  See  Vol.  ii. 
pt.  i.  p.  654,  n.  (4tli  edit.) 
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on  receiving  from  the  said  A.  B.  or  his  assigns  full  pay-    pmotdbht  xn. 
ment  of  the  said  annuity  or  yearly  rentcharge,  and  all     for  sbovrikq 
arrears  thereof  up  to  and  including  the  day  of  repurchas-  thb^ifi^  thJ 
ing  the  same,  together  with  a  proportionate  part  of  the        qraictob. 
said  annuity  or  yearly  rentcharge,  (in  case  such  repurchase 
shall  be  made  on  any  other  day  than  one  of  the  said  half- 
yearly  days  of  payment),  for  the  time  which  shall  have 
elapsed  of  the  then  current  half-year,  and  all  sums  of 
money  (if  any)  which  shall  have  become  payable  to  him  or 
them    in    respect  of  any  such  additional  premiums   as 
aforesaid,  and  all  sums  of  money  (if  any)  which  shall  be 
then  due  for  or  on  accoimt  of  any  such  costs  or  expenses 
as  aforesaid,  accept  the  sum  of  £ in  full  for  the  re- 
purchase of  the  said  annuity  or  yearly  rentcharge  o{£ , 

and  the  said  C.  D.,  his  executors  administrators  or  assigns, 
and  the  said  E.  F.  and  G.  H.,  tlieir  executors  adminis- 
trators or  assigns,  will  thereupon,  at  the  request  and  cost 
of  the  said  A.  B.  or  his  assigns,  release,  assign  or 
otherwise  dispose  of  the  said  annuity  or  yearly  rent- 
charge  and  premises,  and  all  other  securities  for  the 
same  unto  the  said  A.  B.  or  his  assigns,  or  unto 
such  other  persons  as  he  or  they  shall  direct,  and  do 
every,  or  any  other  thing  necessary  or  advisable  for  the 
avoiding,  releasing,  assigning,  and  discharging  the  said 
annuity  or  yearly  rentcharge  so  to  be  repurchased,  and 
the  securities  given  for  securing  the  payment  thereof  as 
aforesaid,  as  by  the  said  A.  B.  or  his  assigns  shall  be 
reasonably  required,  and  immediately  thereupon  the 
said  terms  of  ninety-nine  years  and  niuety-nine  years 
determinable  respectively  as  aforesaid  shall  respectively 
determine.     In  witness,  &c.  (e). 

(e)  See  supra,  p.  107,  n.  (c). 
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XIII. 

PBECEDKKT  xiH.  DEED  granting  an  Annuity  for  the  Lives  and  Life  of 

Three  Persons,  and  of  the  longest  liver  of 
them,  and  for  Securing  the  same  on  Copyholds  of 
Inheritance. 


FOR  THRBS  LIVES 
OUT  Of  COPY- 
HOLDS. 


1.  Parties. 


THIS  INDENTURE  made  the 


day  of 


18—, 


contract  for  the 
sale  of  the 
annuity. 


8.  Testatum, 
— covenant  to 
pay  the  annuity. 


2.  Recital  of  the  BETWEEN  A.  B.  of  &c.  [grantor"]  of  the  one  part,  and  C.  D. 

of  &c.  [jgrantee]  of  the  other  part :  Whereas  the  said 
A.  B.  has  contracted  with  the  said  G.  D.  for  the  sale  to 

him  of  an  annuity  or  clear  yearly  sum  of  £ ,  to  he 

paid  to  the  said  CD.,  his  executors  administrators  and 
assigns,  for  the  lives  of  X.  of  &c.,  Y.  of  &c.,  and  Z.  of  &c., 
and  for  the  lives  and  life  of  the  survivors  and  survivor 
of  them,  and  to  be  secured  in  manner  hereinafter  ap- 
pearing, for  the  sum  of  £ :  NOW  THIS  INDEN- 
TURE WITNESSETH  that,  in  pursuance  of  the  said 

contract,  and  in  consideration  of  the  sum  of  £ ,  upon 

the  execution  of  these  presents  paid  to  the  said  A.  B.  by 

the  said  C.  D.  (the  receipt  of  which  sum  of  £ the  said 

A.  B.  doth  hereby  acknowledge),  he  the  said  A.  B.  doth 
hereby  for  himself  his  heirs  executors  and  administrators 
covenant  with  the  said  C.  D.  his  executors  and  adminis- 
trators, that  he  the  said  A.  B.  his  heirs  executors  or  ad- 
ministrators will  pay  unto  the  said  C.  D.  his  executors 
administrators  or  assigns,  during  the  lives  and  life  of 
the  said  X.,  Y.  and  Z.  and  of  the  survivors  and  survivor 

of  them,  an  annuity  or  yearly  sum  of  £ ,  clear  of  all 

deductions,  by  four  equal  quarterly  pajments  in  every 

year,  on  the  —  day  of ,  the  —  day  of ,  the  — 

day  of ,  and  the  —  day  of ,  the  jBrst  quarterly 

payment  to  be  made  on  the  —  day  of 18 — ,  if  the 

said  X.,  Y.  and  Z.  or  any  of  them  shall  be  then  living, 
but  without  any  apportionment  of  the  said  annuity  or 
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yearly    sum    of    £ (a):    AND     THIS    INDEN-    pbbcsmht xiii. 

TUBE  ALSO  WITNESSETH  that,  in  further  pur-  port^lites 
suance  of  the   said   contract,  and  for  the  consideration     ^^'^'holm.^^" 


aforesaid,  he   the  said  A.  B.  doth   hereby  for  himself  "~z — r 

^  ^  ^4.  Further 

his  heirs  executors   and  administrators   covenant  with  teetatam, 
the  said  C.  D.  his  heirs  and  assigns,  that  he  the  said  ^rrender. 
A.  B.,   his  heirs  or   assigns,  and  all  other  necessary 
parties  (if  any)  will  forthwith,  at  his  and  their  own  cost, 
duly  surrender  into  the  hands  of  the  lord  or  lady,  lords 

or  ladies  of  the  manor  of in  the  county  of , 

according  to  the  custom  thereof.  All  [ParceU]^  To  the  ^-  Parcela. 
USE  of  the  said  C.  D.,  his  heirs  and  assigns.  Subject  annuity^fee  • 
NEVERTHELESS    to  a  couditiou    for  making  void  such  7.— cubject  to  a 
surrender,   on  payment  by  the  said  A.  B.  his  heirs  yoki thesui-  ^^^ 
executors  administrators  or  assigns  to  the  said  C.  D.  his  ^^^^  ^^  ^^® 

^°  ^  payment  of  the 

executors  administrators  or  assigns  of  the  said  annuity  or  annuity. 
yearly  sum  of  £ on  the  days  and  in  manner  herein- 
before mentioned,  according  to  the  covenant  hereinbefore 
contained    for    imyment   thereof:    And  it  is  hereby  8.  Poclaration of 

trnsts  of  tho 

AGREED  AND  DECLARED,  that  in  case  default  shall  be  made  copyholds  for 
in  payment  of  the  said  annuity  or  yearly  sum.  or  any  '^^ 
part  thereof,  for  twenty-one  days  next  after  any  of  the 
several  days  hereinbefore  appointed  for  payment  thereof, 
then  and  thenceforth  he  the  said  C.  D.,  his  heii's  and 
assigns,  shall  stand  seised  of  the  said  premises  herein- 
before covenanted  to  be  surrendered  as  aforesaid.  Upon 
TRUST  that  he  and  they  shall  from  time  to  time,  by  and  out 
of  the  rents  and  profits  of  the  same  premises,  or  any  parts 
thereof,  or  by  sale  or  mortgage  thereof,  or  any  parts 
thereof,  or  by  making  distresses  upon,  or  bringing  actions 
against,  the  tenants  or  occupiers  of  the  same  premises 
for  any  arrears  of  rent  due  in  respect  thereof,  or  by  all 
or  any  of  the  same  means,  as  to  the  said  C*  D.^  his  heirs 

(a)  See  the  fona  of  an  apportionmeiit  infra,  pi  123)  and  Intro- 
duotory  ObeerratiaiiS)  supra,  p.  101. 
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PRECKDENT  XIII. 


FOR  THREE  LIYBS 

OUT  OF  oopy- 

HOLDS. 


—  and  costs ; 


9. — and  for  pay- 
ment of  surplua 
monies  for  the 
grantor. 


10.  Ultimate 
trust  of  the 
copyholds  for  the 
grantor. 


11.  Power  to 
the  grantee  to 
let  and  manage 
the  copyholds  ; 


or  assigns  shall  seem  meet,  raise  such  smns  of  money* 
as  shall  be  sufficient  to  pay  and  satisfy  unto  the  said 
CD.  his  executors  administrators  or  assigns  all  arrears 
of  the  said  annuity  or  yearly  sum,  and  all  future  payments 
thereof,  as  and  when  the  same  shall  become  payable ; 
And  also  such  costs,  damages,  and  expenses  (if  an}'^) 
as  the  said  C.  D.,  his  heirs  executors  administrators 
or  assigns,  or  any  of  them,  shall  pay,  sustain,  or  be 
put  unto  in  obtaining  admission  to  the  said  copyhold 
.premises,  and  in  executing  the  trusts  hereby  declared,  or 
otherwise,  in  consequence  of  the  non-payment  of  the 
said  annuity  or  yearly  sum,  or  any  part  thereof,  on  the 
days  and  in  manner  hereinbefore  appointed  for  payment 
of  the  same,  or  in  or  about  the  recovering  or  obtaining 
payment  thereof,  or  otherwise  in  relation  thereto ;  And 
shall  retain,  pay,  or  apply  the  monies  so  to  be  raised 
in  answering  the  said  several  purposes  accordingly ; 
And  shall  pay  the  surplus  (if  any)  of  the  monies  so 
to  be  raised  which  shall  from  time  to  time  remain, 
after  answering  the  said  annuity  or  yearly  sum  and 
all  arrears  thereof,  and  the  said  costs,  damages,  and 
expenses  hereinbefore  directed  to  be  raised  and  paid, 
imto  the  said  A.  B.  his  heirs  or  assigns ;  And  subject 
and  without  prejudice  to  the  trusts  hereinbefore  declared, 
and  to  any  sale,  mortgage,  or  other  disposition  to  be 
made  by  virtue  thereof,  shall  stand  seised  of  the  said 
premises  hereinbefore  covenanted  to  be  surrendered.  In 
trust  for  the  said  A.  B.,  his  heirs  and  assigns :  And  it  is 
HEREBY  agreed  and  declared,  that  it  shall  be  lawful  for 
the  said  C.  D.  his  heirs  and  assigns,  affcer  default  shall  be 
made  in  payment  of  the  said  annuity  or  yeai'ly  sum  as 
hereinbefore  mentioned,  to  let  and  manage  the  said  pre- 
mises^ either  by  demising  the  same  from  year  to  year,  or 
for  any  term  of  years  which  the  custom  of  the  said  manor 
will  Admit,  or  otherwise  in  such  manner  as  he  or  they 
shall  think  proper ;  And  that  all  sales,  mortgages,  leases. 
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and  things  which  shall  be  made,  done,  and  executed  by  the  p»«c«miit  xm. 

said  CD.  his  heirs  or  assigns,  in  pursuance  or  for  the  for  thkbb  litis 

purposes  of  any  of  the  said  trusts  hereby  declared,  shall  holds. 


be  absolutely  binding  upon  the  said  A.  B.,  his  heirs  and 
assigns,  notwithstanding  he  or  they  shall  not  join  therein 
or  consent  thereto  :  And  that  the  receipts  of  the  said  12.— and  give 

*^     ,  reoei]»t8  for 

C.  D.  his  heirs  or  assigns  shall  be  effectual  discharges  for  money  paid  bim. 

any  sums  of  money,  rents,  or  profits  which  shall  be  paid 

to    him   or  them  pursuant  to   the  trusts  hereinbefore 

declared,  and  that  no  purchaser,  mortgagee,  tenant,  or 

other  person  making  such  payment,  shall  be  answerable 

for  the   loss,  misapplication,  or  non-application  of  the 

money  for   which    such   receipt   shall   be   given,  or  be 

concerned  to  ascertain  that  any  default  shall  hare  been 

made  in  payment  of  the  said  annuity  or  yearly  sum,  or 

to  inquire  into  the  necessity  or  expediency  of  making  any 

sale  or  mortgage  of,  or  of  any  entry  upon  or  demand  of 

rent  for,  the  said  premises  for  the  purposes  aforesaid ;  And  18-  Indemnity 

THAT  the  said  C.  D.,  his  heirs  executors  administrators 

or  assigns,  shall  not  be  answerable  for  any  more  money 

than  he  or  they  respectively  shall  actually  receive  under 

the  trusts  aforesaid,  and   by  no  means   for  involuntary 

losses  incident  to  the  execution  of  the  same  trusts  {b)  : 

And  the  said  A.  B.  doth  hereby  for  himself  his  heirs  ]^-  Covenants 

for  title ; 

executors  and  administrators  covenant  with  the  said 
C.  D.  his  heirs  and  assigns,  that  he  the  said  A.  B.  now 
hath  power  to  surrender  all  the  said  premises  herein-  —for  right  to 

"*■  snrrender ; 

before  covenanted  to  be  surrendered  to  the  use  of  the 

said  C.  D.  his  heirs  and  assigns,  according  to  the  custom 

of  the  manor,  subject  and  in  manner  aforesaid;   And  —for  quiet  en- 
joyment by  the 
ALSO  that,  if  default  shall  be  made  in  payment  of  the  annuitant  after 

said  annuity   or    yearly   sum  of    £ ,   or    any  part    ®  ^   * 

thereof,  on  the  days  hereinbefore  appointed  for  payment 

thereof,  it  shall  be  lawful  for  the  said  G.  D.,  his  heirs  and 

(6)  This  dauae  ie  now  saperfluous ;  see  supra,  p.  107,  n.  (&). 
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OUT  Of  COPY- 
HOLDS. 


— free  from 
incumbrances ; 


PEKBDEHT  xiiL  assigns,  to  ciiter  into  and  upon  all  or  any  of  the  said 
FOK  THRis  LiYBB  ppenuses,  and  the  same  thenceforth  to  hold  and  ei^oy, 

and  to  receive  the  rents  and  profits  thereof,  without  any 
interruption  or  disturbance  by  the  said  A.  B.  or  any 
other  person:  And  that  free  and  discharged  from,  or 
otherwise  by  the  said  A.  B.  his  heirs  executors  or  admi- 
nistrators sufficiently  indemnified  against,  all  estates, 
incumbrances,  claims,  and  demands  other  than  the  rents, 
fines,  heriots,  suits,  and  services  therefor  due  and  of 
right  accustomed;  And  further,  that  he  the  said  A.  B. 
and  every  person  having  or  claiming  any  estate,  right, 
title,  or  interest  in  or  to  the  said  premises,  or  any  of 
them,  will,  at  all  times,  at  the  cost  of  the  said  A.  B.,  his 
heirs  executors  administrators  or  assigns,  execute  and 
do  every  such  assurance  and  thing  for  the  further  or 
more  perfectly  assuring  all  or  any  of  the  same  premises  To 
the  use  of  the  said  C.  D.,  his  heirs  and  assigns,  according 
to  the  custom  of  the  said  manor,  as  by  him  or  them  shall 
be  reasonably  required  :  In  witness,  &c.  (i). 


—for  further 
assurance. 


XIV. 

pRBCKDBHT  XIV,   DEED  granting  an  annuity  for  the  joint  lives  of  a 

MAN  and  his  wife  and  the  life  of  Hie  Survivor,  and 
securing  the  same  upon  the  dividends  of  stock: — With 
a  provision  far  repurchasing  by  replacing  a  sum  of 
Stock  sold  out  by  the  Grantee. 


FOK  THI  JOIHT 

LIYSS  OF  THB 

GRANTOR  AHD 

RIfl  WIFE, 


1.  Partios. 


THIS    INDENTURE    made    the  day  of , 

18 — ,  Between  A.  B.,  of  &c.  [grantoi]  and  C.  B.,  his 


(&)  See  wipra,  p.  107,  n.  (c). 
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wife,  of  the  one  part,  and  D.  E.,  of  &c.  [jrantee]  of  the  rBECBDBHT  xit. 
other  pai*t :  Whereas  {Redtal  of  the  settlement  on  the  iob  thi  joint 
marriage  of  A.  B.  and  C.  B.,  whereby  it  was   declared     qb^tokaS" 

that  trustees  should  hold  a  sum  of  £ £Q  per  cent.       ms  mn, 

Bank  Annuities  standing  in  their  names ^  upon  trust  to  2.  Eocitalof 
pay  the  dividends  to  such  persons  as  the  wife  should  appoint^  m^^rtock^" 
arid  in  default,  to  lier  separate  use  for  life,  and  after  her  f^^^^^  contract 
dealhy  for  the  husband  {if  he  sliould  survive  her),  for  life,  annuity ; 
and  after  the  death  of  the  survivor,  upon  trusts  therein  men- 
tioned— of  the  contract  for  the  sale  of  the  annuity,  see  supra, 
p.  108] :  And  whereas  tbe  said  C.  B.  has  agreed  to  join  8.— ofagreo- 

ment  by  wif  o  to 

m  these  presents  in  manner  hereinafter  appearing  for  join; 
the  purpose   of  further  securing  the  payment  of  the 
Baid    annuity :    NOW    THIS    INDENTUEE    WIT-  4.  Testatum, 
NESSETH  that,  in  pursuance  of  the  said  contract,  and  —covenant  by 

in  consideration  of  the  sum  of  £ ,  upon  the  execution  the  annuity; 

of  these  presents  paid  by  the  said  D.  E.  to  the  said 

A.  B.  and  C,  B.  (the  receipt  of  which  sum  of  £ they 

the  said  A.  B.  and  C.  B.  do  hereby  acknowledge),  He 
the  said  A.  B.  doth  herebj'for  himself  his  heirs  executors 
and  administrators  covenant  with  the  said  D.  E.  his 
executors  and  administrators,  that  he  the  said  A.  B. 
his  heirs  executors  or  administrators  will  pay  unto  the 
said  D.  E.  his  executors  administrators  or  assigns  an 

annuity  or  clear  yearly  sum  of  £ during  the  joint 

lives  of  the  said  A.  B.  and  C.  B.  and  the  life  of  the  sur- 
vivor of  them,  by  four  equal  quarterly  payments,  on  the 

• day  of ,  the day  of ,  the day  of 

■     ■■,  and  the day  of ,  without  any  deduction, 

the  first  quai'terly  payment  to  be  made  on  the day 

of 18 — ,  if  either  of  them  the  said  A.  B.  and  C.  B. 

shall  be  then  living,  and  if  the  survivor  of  them  the  said  -^^^  *  propor- 
tionate part. 
A  B.  and  C.  B.  shall  die  on  tmy  other  day  than  one  of  the 

said  quarterly  days  of  pajment,  will  -pay  a  proportionate 

part  of  the  said  annuity  or  yearly  sum  to  the  said  D.  E. 

his  executors  administrators  or  assigns^  immediately  after 
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PRIOBDIVT  XIT. 


FOB  THB  JOIHT 

LTYKS  OF  THB 

GRANTOR  AKD 

HIS  WIFI. 

5.  Further 
testatum, 

— appointment 
by  the  wife. 


6.  Paroela, 
— dividends  of 
stock  settled  for 
the  separate  use 
of  wife  for  life. 


7.  To  the 
annuitant  upon 
trusts. 


8.  Further 
testatum, 

— assignment  by 
husband  and 
wife. 


the  death  of  the  survivor  of  the  said  A.  B.  and  C.  B.,  for 
the  fraction  of  the  current  quarter  up  to  and  including 
the  day  of  such  death:  AND  THIS  INDENTURE 
ALSO  WITNESSETH  that,  in  further  pursuance  of  the 
said  contract,  and  for  the  consideration  aforesaid,  and 
for   further  securing  the  payment  of  the  said  annuity 

or  yearly  sum  of  £ ,  and  in  exercise  of  the  power 

given  to  the  said  C.  B.  by  the  hereinbefore  recited 
indenture  of  settlement  as  aforesaid,  and  of  every  other 
power  enabling  her,  She  the  said  C.  B.  doth  hereby 
appoint  (a)  that  All  the  dividends  and  annual  income 
which   henceforth   during   the   life  of  the    said   C.  B. 

shall  become  payable  in  respect  of  the  said  sum  of  £ , 

£S  per  cent.  Bank  Annuities,  or  in  respect  of  any  monies 
stocks  funds  or  securities  which  shall  be  produced  by  any 
sale  transfer  or  other  disposition  which,  in  pursuance  of 
the  trust  or  power  in  that  behalf  contained  in  the  said 
indenture   of  settlement,   shall    be    made  of  the    said 

siun   of  £ ,  £S  per  cent.   Bank  Annuities  or  any 

part  thereof,  or  upon  which  the  monies  arising  from  any 
such  sale  transfer  or  disposition,  or  any  part  thereof, 
shall  during  the  life  of  the  said  C.  B.,  be  invested,  Shall 
henceforth  go  and  remain  unto  the  said  D.  E.  his 
executors  administrators  and  assigns,  Upon  the  trusts 
hereinafter  declared  concerning  the  same  :  AND  THIS 
INDENTURE  ALSO  WITNESSETH  that,  in  further 
pursuance  of  the  said  contract,  and  for  the  considera- 
tion  aforesaid,  and  for  further   securing  the   payment 

of  the  said  annuity  or  yearly  sum  of  £ ,  they  the  said 

A.  B.  and  C.  B.  do  and  each  of  them  doth  hereby  assign 


(a)  The  settleinent  in  this  case  gave  the  wife  a  power  of  appoint- 
ment preceding  the  trust  for  her  separate  use,  and  therefore  rendered 
a  formal  appointment  appropriate.  If  the  trust  had  been  merely 
for  the  separate  use  of  the  wife,  her  assignment  alone,  in  the  same 
manner  as  if  she  were  a  feme  sole,  would  have  been  the  proper  mode 
of  dealing  with  her  interest  in  the  flmd. 
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unto  the  said  D.  E.  his  executors  administrators  and   fhtcidsitt  xiv. 


assigns,  All  the   dividends  and   annual  income  which  fob  the  joiitt 

henceforth  during  the  Uves  of  the  said  A.  B.  and  C.  B.  ^7,^,^!"!! 

O  GRANTOR  AHD 

and    the    life   of   the  survivor   of  them    shall  become  niawira. 


payable  in  respect   of  the   said  sum  of  £ ,  £Q  per  9.  Parcels, 

cent.    Bank    Annuities,    or   in   respect   of  any  monies  diricTendrhi 
stocks  funds  or  securities  which  shall  be  produced  by  any  ^^j^^  *^®  ^® 

^  J        '^    and  husband 

sale  transfer  or  other  disposition  which,  in  pursuance  of  have  suocessiye 
the  trust  or  power  in  that  behalf  contained  in  the  said 
indenture   of    settlement,   shall  be  made  of   the   said 

sum  of  £ ,  £S  per  cent.   Bank  Annuities,  or  any 

part  thereof,  or  upon  which  the  monies  arising  from  any 
such  sale  transfer  or  disposition,  or  any  part  thereof, 
shall  during  the  lives  of  the  said  A.  B.  and  C.  B.  or 
the  life  of  the  survivor  of  them  be  invested,  And  all  10.  Habendum, 

0  rri  to  annuitant 

THE    ESTATE,    &C.,    lo    HAVE    HOLD    RECEIVE     AND     TAKE    upon  trusts. 

the  premises  hereinbefore  expressed  to  be  hereby  as- 
signed  unto   the  said  D.  E.  his  executors  administra- 
tors and   assigns.  Upon  the  trusts  hereinafter  declared 
concerning  the  same :   And  it  is  hereby  agreed  and  11.  Declaration 
DECLARED  that  the  said  D.  E.  his  executors  administra-  diTidends. 
tors  and  assigns  shall  stand  possessed  of  the  said  divi- 
dends and  annual  income  hereinbefore  expressed  to  be 
hereby  appointed  and  assigned.  Upon  trust  that  he  and 
they  shall,  from  time  to  time  during  the  lives  of  the  said 
A.  B.  and  C.  B.  and  the  life  of  the  survivor  of  them,  by 
and  out  of  the  said  dividends  and  annual  income,  retain  —to  pay  the 
and  pay  to  himself  and  themselves  the  said  annuity  or  ' 

yearly  sum  of  £ ,  as  and  when  the  same  shall  become 

payable  according  to  the  covenant  hereinbefore  contained; 

And  also  shall,  by  and  out  of.  the  same  dividends  and  —and  costs  ; 

annual  income,  retain  to  himself  and  themselves  all  costs 

and  expenses  which  he  or  they  shall  incur  by  reason  of  the 

nonpayment  of  the  said  annuity  or  yearly  sum  of  j6 ,  or 

in  or  about  the  execution  of  the  trusts  hereby  declared  ; 

And  8HAI.L  pay  and  apply  the  surplus  of  the  said  divi and  ike  snr- 
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piuKSDBXT  XIV.  dends  and  annual  income,  after  satisfying  the  said  annuity 

roK  THE  ji>ivT  or  yearly  sum  of  £ and  such  costs  and  expenses  as 

Gi^TOEAND  aforesaid,  in  such  and  the  same  manner  as  the   same 

HTswira.  would  have   been  payable  or  applicable  under  the  said 

plus  according  indenture  of  settlement  in  case  these  presents  had  not 

ment.         '  heen  executed :  And  the  said  A.  B,  doth  hereby  for  him- 

CovcnantB  by  self  his  heirs  executors  and  administrators  covenant  with 

12.— fori-iglitio  *^®  ^^^^  D.  E.  his  executors  administi'ators  and  assigns, 

appoint  and  fl^at  the  said  A.  B.  and  C.  B.  now  have  power  to  appoint  and 

assign ;  ^  ^  ^  ^         ^  ^^ 

assign  all  the  said  premises  hereinbefore  expressed  to  be 
hereby  appointed  and  assigned  imto  the  said  D.  E.  his  exe* 
cutors  administrators  and  assigns, free  from  incumbrances; 

13.— for  farther  And  FURTHER,  that  they  the  said  A.  B.  and  C.  B.  and  every 
'  person  having  or  claiming  any  estate  right  title  or  interest 

in  or  to  the  said  premises  will  at  all  times,  at  his  her  and 
their  own  cost,  execute  and  do  every  such  assurance  and 
thing  for  the  further  or  more  perfectly  assuring  all  or  any 
of  the  said  premises  unto  the  said  D.  E.  his  executors 
administrators  and  assigns,  and  enabling  him  and  them 
to  obtain  receive  and  enjoy  the  same,  as  by  him  or  them 

14.— and  to  do     shall  be  reasonably  required ;   And  also  that  they  the 

all  acts  neces- 
sary for  enabling   said  A.  B.  and  C.  B.  and  each  of  them  will,  whenever 

eff^uated-         required  by  the  said  D.  E.  his  executors  administrators 

or  assigns,  appear  in  person  so  often  as  there  may  be  oc- 
casion for  so  doing,  (upon  having  proper  notice  thereof),  at 
any  office  or  place  of  insurance  within  the  cities  of  London 
or  Westminster,  or  elsewhere,  or  send  the  said  D.  E.  his 
executors,  administrators  or  assigns  notice  of  their  his  or 
her  place  of  abode,  and  such  vouchers  as  any  such  office 
or  offices  may  require  respecting  their  his  or  her  state 
of  health  from  time  to  time,  and  do  aU  other  things  which 
may  be  necessary  or  proper  for  enabling  the  said  D.  E. 
his  executors  administrators  or  assigns,  (if  he  or  they 
shall  think  fit),  to  insure  the  life  of  the  longer  liver  of 
them  the  said  A.  B.  and  C.  B.  for  any  sum  or  sums 

16.— to  give        not  exceeding  in  the  whole  the  sum  of  £ ;  And  also 
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that  they  the  said  A.  B.  and  C.  B.  respectively  will  not  vKaanvxT  jtf. 

at  any  time  depart  from  this  kingdom,  or  go  and  travel  for  sub  joikt 
upon  or  beyond  the  seas,  or  reside  in  foreign  parts,  without  q^^htok  akd 
giving  on  each  occasion  one  calendar  month's  notice  in       his  wifb. 

writing  to  the  said  D.  £.  his  executors  administrators  or  notice  when 

assigns  of  his  or  her  intention  so  to  do,  to  enable  the  said  ^  which  nu^^ 

C.  D.  his  executors  administrators  or  assigns  to  make  known  "^^  ^  ®^^*^ 

^  premum  i 

the  same  at  the  office  or  offices  where  the  life  of  the  longer 
liver  of  them  the  said  A.  B.  and  C.  B.  shall  be  insured,  iii 
order  that  the  additional  premiimis  to  be  thereby  incurred 
for  the  purpose  of  keeping  on  foot  any  policy  or  policies  of 
insurance,  which  may  have  been  effected  by  the  said  D.  E. 
his  executors  administrators  or  assigns  on  the  life  of  the 
longer  liver  of  them  the  said  A.  B.  and  C.  B.  for  any  sum 

or  sums  not  exceeding  the  sum  of  £ as  aforesaid, 

may  be  paid  to  the  office  or  offices  where  such  life  may 

for  the  timi  being  be  so  insured:  And  further,  that  16.— and  to  re- 

,  ,  ,    ,  pay  additional 

he  the  said  A.  B.  his  heirs  executors  or  administrators  or  extra  pre- 
will  at  all  times  hereafter  pay  unto  the  said  D.  E.  his  JJly^^me  pay- 
executors  administrators  or  assigns  all  such  additional  ^^^^ 
premium  or  premiums  as  he  or  they  shall  pay  to  such 
office  or  offices  in  respect  of  the  matters  last  aforesaid, 
within  seven  days  after  such  pa3'ment   shall  be   made 
as  aforesaid,  and  that,  in  default  of  payment   thereof 
accordingly,  it  shall  be  lawful  for  the  said  D.  E.  his 
executors  administrators  or  assigns  to  retain  the  same,  and 
all  costs  and  expenses  to  be  occasioned  by  the  nonpayment 
thereof,  out  of  the  dividends  and  annual  income  herein- 
before expressed  to  be  hereby  assigned,   or  any  part 
thereof,   in    such    and   the   same  manner   as    herein- 
before   provided  as    to   the    said    annuity  of  £ : 

And    it    is    hereby    agreed    and    declared     that    the   17.  Tnutees' 

receipts  of  the  said  D.  E.  his  executors  administrators  "^'^  ^  ^^' 
and  assigns  [shall  be  discharges,  supra,  p.  118,  down  to 
the   words    ''misapplication    thereof"]:    AND    THIS 
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PBIOBDINT  XIV. 


FOR  THE  JOIKT 
LIVES  or  THE 
ORAHTOR  AND 

HIS  Wins. 

18.  Further 
testatum : 

— proviAion  for 
the  re-parchaae 
of  the  annuity 
by  rephiciDg  a 
sum  of  stock. 


INDENTURE  LASTLY  WITNESSETH,  and  the 
said  D.  E.  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  with  the  said  A.  B.  his 
executors  and  administrators,  that  in  case  the  said  A.  B. 
and  C.  B.  or  the  survivor  of  them  shall  at  any  time  here- 
after be  desirous  of  repurchasing  the  said  annuity  or 

yearly  sum  of  £ ,  and  of  such  their  his  or  her  desire 

shall  give  seven  days'  notice  in  writing  to  the  said 
D.  E.  his  executors  administrators  or  assigns,  then  and 
in  such  case  he  the  said  D.  E.  his  executors  adminis- 
trators or  assigns  will  upon  the  expiration  of  the  said 
seven  days,  on  receiving  from  the  said  A.  B.  and  C.  B. 
or  the  survivor  of  them  full  payment  of  the  said  annuity 
or  yearly  sum  and  all  arrears  thereof  up  to  and  including 
the  day  of  repurchasing  the  same,  together  with  a  pro- 
portionate part  of  the  same  annuity  or  yearly  sum,  (in 
case  such  purchase  shall  be  made  on  any  other  day  than 
one  of  the  said  quarterly  days  of  payment),  for  the  frac- 
tion of  the  current  quarter  up  to  and  including  the  day 
of  such  repm^chase,  and  all  monies  (if  any)  which  shall 
be  then  due  on  account  of  any  costs  or  expenses  occa- 
sioned by  the  nonpaj^ment  thereof,  accept  the  transfer 
into  the  name  of  him  the  said  D.  E.  his  executors 
administrators  or  assigns,  in  the  books  of  the  Governor 
and   Company   of  the  Bank  of  England,    of  the    sum 

of  £ ,  j63  per    cent.   Bank   Annuities,  being  the 

amount  of  the  stock  which  has  this  day  been  sold  by 
the  said  D.  E.  for  raising  the  said  sum  of  £ ,  herein- 
before mentioned  to  have  been  paid  to  the  said  A.  B., 

together  with  £ ,  being  the  amount  of  one  quarterly 

payment  of  the  said  annuity  or  yearly  sum,  in  fiill  for 
the  repurchase  of  the  said  annuity  or  yearly  sum,  and 
the  said  D.  E.  his  executors  administrators  or  assigns 
will  thereupon,  at  the  request  and  cost  of  the  said  A.  B. 
and  C.  B.  or  the  survivor  of  them,  release  assign  or 
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otherwise  dispose  of  the  same  annuity  or  yearly  sum,  and    gMMP>"^  »▼< 
all  securities  for  the  same,  as  the  said  A.  B.  and  C.  B.  or 
the  survivor  of  them  shall  in  that  behalf  direct.     In 

WITNESS,  &c* 


roB  THE  jonrT 

LXVU  OF  THE 
GAAKTOB  AlTD 

HI8  wm. 


XV. 

Bond  for  securing  an  annuity  to  a  man  for  life,  and    p*««wwt  xv. 
then  to  his  wife  for  life  if  she  survive  him,  with    bokd  to  seoubi 

J,        ,1  y.  ^,  AHNUITT  TO  XAH 

PROVISION /or  the  repurchase  of  the  annuity.  ahd  his  wim. 

KNOW  ALL  MEN  by  these  presents,  that  I,  A.  B.  ^-  ^''^• 
of  &c.  \ohligor,  the  grantor  of  the  annuity],  am 
bound  to  C.  D.  of  &c.  [obligee,  the  grantee  of  the 
annuity],  in  the  sum  of  £ [double  the  purchase- 
money],  to  be  paid  to  the  said  C.  D.,  or  his  certain 
attorney  executors  administrators  or  assigns,  for 
which  payment  I  bind  myself  my  heirs  executors 
and  administrators  and  every  of  them  by  these 

presents.     Sealed  with  my  seal.    Dated  this 

day  of 18—. 


Whereas  the  above  bounden  A.  B.  has  contracted  with 
the  above-named  G.  D.  for  the  sale  to  him,  for  the  sum  of 

£ ,  of  an  annuity  or  clear  yearly  sum  of  £ ,  to  be 

paid  to  him  during  his  life,  and  after  his  death  to  E.  D. 
his  wife,  if  she  shall  survive  him,  during  her  life,  and  to 
be  secured  by  the  bond  of  the  said  A.  B.  in  the  penal  sum 

of  £ ,  subject  to  the  condition  hereunder  written  for 

making  void  the  same  :  And  whereas  it  was  agreed  that 
the  said  A.  B.  his  heirs  executors  or  administrators  should 
be  at  liberty  to  repurchase  the  said  annuity  upon  the  terms 
hereunder  mentioned :  NOW  THE  CONDITION  of  the 
above-written  bond  is  such,  that  if  the  said  A.  B.  his  heirs 
executors  or  administrators,  or  some  or  one  of  them,  shall 

VOL.  v.  X 


2.  Recital  of 
agreement  for 
sale  of  the 
annuity; 


8.— of  the  agree- 
ment for 
re-purchase. 


4.  Condition 
— for  payment  of 
the  annuity  : 
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PKioEDiHT  X7.  paj  unto  the  said  G.  D.  or  his  assigns  during  his  life,  and 
BOFP  TO  sBouBB  after  his  death  unto  the  said  E.  D.  (in  case  she  shall 
^ISdm^w'!"  survive  him)  or  her  assigns  during  her  life, an  annuity  or 

clear  yearly  sum  of  £ ,  by  two  equal  half-yearly  pay- 
ments, on  the day  of ,  and  the day  of 

in  every  year,  in  the  common  dining-hall  of  the  Inner 
Temple,  London,  between  the  hours  of  twelve  and  two  of 
the  clock  in  the  daytime,  without  any  deduction,  and  shall 

make  the  first  half-yearly  payment  on  the day  of 

18 — ,  if  either  of  them  the  said  C.  D.  and  E.  D. 

his  wife  shall  be  then  living,  and  shall,  if  the  said  G.  D. 
and  E.  D.  his  wife  or  either  of  them  shall  die  on  any  day 
other  than  one  of  the  said  half-yearly  days  of  payment, 
pay  to  their  his  or  her  executors  administrators  or  assigns 
proportionate  parts  or  a  proportionate  part  of  the  said 
annuity  or  yearly  sum  for  the  time  which  shall  have 
5.— and  for  re-  elapsed  of  the  current  half-years  or  half-year ;  Or,  if  the 
oBTUiin'terms.       ^^^^  *^*  ■^*  ^®  heirs  executors  or  administrators  shall  pay 

the  said  annuity  or  yearly  sum  on  the  days  and  in  the 
manner  hereinbefore  appointed  for  payment  of  the  same 
until  such  payment  as  hereafter  is  mentioned  shall  be 
made  for  the  repurchase  of  the  said  annuity  or  yearly 

sum,  and  shall,  at  any  time  after  the  expiration  of 

years  from  the  date  of  the  above-written  bond,  pay  unto 
the  said  G.  D.  or  his  assigns,  (in  case  he  shall  then  be 
living),  or  unto  the  said  E.  D.  or  her  assigns,  (in  case  she 
shall  then  have  survived  the  said  G.  D.),  the  sum  of 

£ [tlie  amount  of  repy/rchase-money'],  (six  calendar 

months'  notice  in  writing  of   such  intended  pa3nQ(ient 

having  been  previously  given,  or  the  sum  of  £ ,  being 

one  half-year's  payment  of  the  said  annuity  or  yearly 
sum,  being  at  the  same  time  paid  in  lieu  of  such  notice), 
as  and  for  the  repurchase  of  the  said  annuity  or  yearly 
sum,  and  also  shall  at  the  same  time  pay  to  the  said  G.  D. 
or  his  assigns,  (in  case  he  shall  then  be  living),  or  unto  the 
said  E.  D.  or  her  assigns,  (in  case  she  shall  then  haye 
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Burviyed  the  said  C.  D.),  a  proportionate  part  of  the  said    'BwniMiif  vh 
annuity  or  yearly  sum  for  the  time  (if  any)  which  shall  bovd  to  sboumi 
have  elapsed  of  the  current  half-year ;  Then  and  in  either    ^]>  ^^^  ^^ 
of  such  cases,  the  above- written  bond  shall  be  void,  other-  " 

wise  the  same  shall  remain  in  full  force. 


BOHD  TO  BBOURB 
AHVUITT. 

!•  BoncL 


XVI. 

BOND   by  two  Persons  entering  upon  a  business  to   puoidkht  xyi. 
secure  an  annuity  to  the  pebson  betibing. 

KNOW  ALL  MEN  by  these  presents,  that  We, 
0.  D.  of  &c.  and  E.  F.  of  &c.  [obligors],  are  bound 

to  A.  B.  of  &c.  [obligee] ,  in  the  sum  of  £ [double 

the  estimated  value  of  the  annuity],  to  be  paid  to  the 
said  A.  B.,  or  to  his  certain  attorney  executors  ad- 
ministrators or  assigns,  for  which  payment  we  bind 
ourselves  and  each  of  us,  our  and  each  of  our  heirs 
executors  and  administrators,  and  eveiy  of  them, 
jointly  and  severally,  by  these  presents.  Sealed  with 
our  seals.    Dated  this day  of 18 — . 

Whereas  the  above-named  A.  B.  has  heretofore  carried  2.  Recital  of 

on  the  business  or  trade  of  a at aforesaid  and  iJi^'^^iried 

at  several  other  places :  And  whereas  it  has  been  agreed  ^^  ^usinesa ; 

that  the  said  A.  B.  shall  retire  from  the  said  business  a^eed  uTretire 

or  trade,  and  that  the  above-bounden  C.  D.  and  E.  F.  ^^^^^^^  ^^  *^o 

other  persons ; 

shall   enter  and  carry  on  the  same  business    or  trade 

upon  their  own  account  as  partners :  And  whereas  upon  4.— and  that 

the  treaty  for  the  retirement  of  the  said  A.  B.  it  was  ge^ro  Mm  an 

agreed  (among  other  things)  that  the  said  C.  D.  and  E.  F.  ^^^  ^^ 

should,  by  their  joint  and  several  bond  in  the  penal  sum 

of  £ ,  secure  to  the  said  A.  B.  a  clear  annuity  of 

£ during  his  life  in  manner  hereunder  mentioned  : 

K  2 
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pREOBDmiT  xvL  NOW  THE  CONDITION  of  the  above-written  bond  is 

BOND  TO  sBouBx  such^  that  if  the  said  C.  D.  and  E.  F.,  or  either  of  them^ 

AwwuiTT.  their  or  either  of  their  heirs  executors  or  administrators^ 

6.  Condition.  ^^  ^^^  ^f  ^^^^^  gj^jj  p^y  ^^o  the  Said  A.  B.  or  his 

assigns  during  his  life  an  annuity  or  clear  sum  of  £ , 

by  equal  half-yearly  payments  on  the  — —  day  of , 

and  the day  of in  every  year,  without  any  de- 
duction, and  shall  make  the  first  half-yearly  payment  on 

the day  of 18 — ,  if  the  said  A,  B.  shall  be  then 

living,  and  shall,  if  the  said  A.  B.  shall  die  on  any  day 
other  than  one  of  the  said  half-yearly  days  of  payment, 
pay  to  his  executors  administrators  or  assigns  a  pro- 
portionate part  of  the  said  annuity  or  yearly  sum  for  the 
time  (if  any)  which  shall  have  elapsed  of  the  current 
half-year.  Then  the  above-written  bond  shall  be  void, 
otherwise  the  same  shaU  remain  in  full  force. 


xvn. 

pRMBDEiTT  xviL  RELEASE  of  aft  ANNUITY  vpon  the  repurchase  thereof. 
RBLBABB  OP  SURRENDER  of  a  TERM  of  Years  in  Freeholds,  and 

^^^^^^'  REASSIGNMENT  of  LEASEHOLDS  which  hod  been  re- 

spectively demised   and   assigned   for  securing   the 
Annuity. 

THIS  INDENTURE  made  the day  of 18—, 

1.  PartieB.  BETWEEN  A.  B.  and  C.  D.,  both  of  &c,  [ffrantees  of  the 

annuity],  of  the  first  part,  E.  F.  of  &c.  [trustee],  of  the 
second  part,  and  G.  H,  of  &c.  [grantor  of  the  annuity], 

2.  Recital  of  the  of  the  third  part :  Whereas  by  an  indenture  dated  the 

annuity  deed ;  3         n  10  -, 

day  of 18 — ,  and  expressed  to  be  made  between 

the  said  G.  H,  of  the  first  part,  the  said  A.  B.  and  C.  D. 
of  the  second  part,  and  the  said  E.  F.  of  the  third  part. 
After  reciting  that  [recital  of  leases  for  lives  and  years  to 
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G.  H.]y  It  was  witnessed  that,  in  consideration  of  £ pmobdmt  xvn. 

paid  to  the  said  G.  H.  by  the  said  A.  B.  and  G.  D.,  the      riliasb  o» 

AirWTTTTT 

said  G.  H.  did  grant  unto  the  said  A.  B.  and  C.  D.  their  '- — 

executors  administrators  and  assigns,  for  the  lives  and 
life  of  the  said  A.  B.  and  C.  D.  and ,  and  the  sur- 
vivors and  survivor  of  them,  an  annuity  or  clear  yearly 

rent-charge  of  £ ,  to  be  yearly  issuing  out  of  All 

THAT,  &c.  [freehold  and  leasehold  parcels  verbatim],  and 
out  of  their  appurtenances.  To  hold  the  same  unto  the 
said  A.  B.  and  G.  D.  their  executors  administrators 
and  assigns  as  tenants  in  common  for  the  lives   and 

life  of  the  said  A.  B.  and  C.  D,  and ,  and  the 

survivors  and  survivor  of  them,  to  be  paid  and  pay- 
able as  therein  mentioned,  with  the  usual  powers  and 
remedies  of  distress  and  entiy  for  enforcing  the  payment 
of  the  same  annuity  or  yearly  rent-charge  when  in 
anear ;  And  by  the  indenture  now  in  recital,  for  better 
securing  the  payment  of  the  said  annuity  or  yearly  rent- 
charge,  the  said  G.  H.,  at  the  request  and  on  the  nomina- 
tion of  the  said  A.  B.  and  G.  D.,  did  demise  imto  the 
said  E.  F.  his  executors  administrators  and  assigns  the 
said  freehold  hereditaments  and  premises  thereinbefore 
respectively  described  and  thereby  expressed  to  be 
charged  with  the  payment  of  the  said  annuity  or  yearly 
rent-charge.  To  hold  the  same  unto  the  said  E.  F.  his 
executors  administrators  and  assigns,  from  the  day  of 
the  date  of  the  indenture  now  in  recital  for  the  term  of 

years,  subject  nevertheless,  as  to  the  said  freehold 

premises  held  for  lives  as  aforesaid,  to  the  sooner  deter- 
mination of  the  estates  for  which  the  same  were  then 
held  by  the  deaths  of  the  several  cestuis  que  vient 
respectively ;  And  by  the  indenture  now  in  recital  the 
said  G.  H.,  at  the  like  request  and  on  the  like  nomina- 
tion, did  assign  unto  the  said  E.  F.  his  executors  ad- 
ministrators and  assigns  the  said  premises  holden  under 
leases  for  years  thereinbefore  mentioned,  and  thereby 
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PRsosraHT  XVI.    NOW  THE  CONDITION  of  the  above-written  bond  is 

BOHD  TO  ssGuai   such,  that  if  the  said  C.  D.  and  E.  F.,  or  either  of  them, 

'^^""^'        their  or  either  of  their  heirs  executors  or  administrators^ 

6.  Condition.         ^^   ^^^   ^f  ^^^^^   ^^^  p^y  ^^  ^^  ^^  j^^   g^   or  his 

assigns  during  his  life  an  annuity  or  clear  sum  of  £ , 

by  equal  half-yearly  payments  on  the  — ^-  day  of , 

and  the day  of in  every  year,  without  any  de- 

ductiouy  and  shall  make  the  first  half-yearly  payment  on 

the day  of 18 — ,  if  the  said  A.  B.  shall  be  then 

living,  and  shall,  if  the  said  A.  B.  shall  die  on  any  day 
other  than  one  of  the  said  half-yearly  days  of  payment, 
pay  to  his  executors  administrators  or  assigns  a  pro- 
portionate part  of  the  said  annuity  or  yearly  sum  for  the 
time  (if  any)  which  shall  have  elapsed  of  the  current 
half-year,  Then  the  above-written  bond  shall  be  void, 
otherwise  the  same  shall  remain  in  full  force. 


xvn. 

PMosDiMT  xYiL  RELEASE  of  an  annuity  upon  the  eepurchase  thereof. 
RKLBAfis  Of  Surrender  of  a  term  of  Years  in  Freeholds,  cund 

REASSIGNMENT  of  LEASEHOLDS  which  had  been  re- 
spectively demised  and  assigned  for  securing  the 
Annuity. 

THIS  INDENTURE  made  the day  of 


AWmJITT. 


1.  PartieB.  Between  A.  B.  and  C.  D.,  both  of  &c.  [grantees  of  the 

annrdty],  of  the  first  part,  E.  F.  of  &c.  [trustee],  of  the 
second  part,  and  G.  H.  of  &c.  [grantor  of  the  annuity], 

2.  Recital  of  the  of  the  third  part :  Whereas  by  an  indenture  dated  the 

annuity  deed ;  ,  - 

day  of 18 — ,  and  expressed  to  be  made  between 

the  said  G.  H.  of  the  first  part,  the  said  A.  B.  and  C.  D. 
of  the  second  part,  and  the  said  E.  F.  of  the  third  part. 
After  reciting  that  [recital  of  leases  for  lives  and  years  to 
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G.  H.],  It  was  witnessed  that,  in  consideration  of  £ pmobdmt  xyh. 

paid  to  the  said  G.  H.  by  the  said  A.  B.  and  G.  D.,  the      riliasb  or 

AirWTTTTT 

said  G.  H.  did  grant  unto  the  said  A,  B.  and  C.  D.  their  -  — 

executoi*s  administrators  and  assigns,  for  the  lives  and 
life  of  the  said  A.  B.  and  C.  D.  and ,  and  the  sur- 
vivors and  survivor  of  them,  an  annuity  or  clear  yearly 

rent-charge  of  £ ,  to  be  yearly  issuing  out  of  All 

THAT,  &c.  [freehold  and  leasehold  pa/rcela  verbatimjy  and 
out  of  their  appurtenances,  To  hold  the  same  imto  the 
said  A.  B.  and  C.  D.  their  executors  administrators 
and  assigns  as  tenants  in  common  for  the  lives   and 

life  of  the   said  A.  B.  and  C.  D,  and ,  and  the 

survivors  and  survivor  of  them,  to  be  paid  and  pay- 
able as  therein  mentioned,  with  the  usual  powers  and 
remedies  of  distress  and  entry  for  enforcing  the  payment 
of  the  same  annuity  or  yearly  rent-charge  when  in 
arrear ;  And  by  the  indenture  now  in  recital,  for  better 
securing  the  payment  of  the  said  annuity  or  yearly  rent- 
charge,  the  said  G.  H.,  at  the  request  and  on  the  nomina- 
tion of  the  said  A.  B.  and  G.  D.,  did  demise  imto  the 
said  E.  F.  his  executors  admioistrators  and  assigns  the 
said  freehold  hereditaments  and  premises  thereinbefore 
respectively  described  and  thereby  expressed  to  be 
charged  with  the  payment  of  the  said  annuity  or  yearly 
rent-charge.  To  hold  the  same  unto  the  said  E.  F.  his 
executors  administrators  and  assigns,  from  the  day  of 
the  date  of  the  indenture  now  in  recital  for  the  term  of 

years,  subject  nevertheless,  as  to  the  said  freehold 

premises  held  for  lives  as  aforesaid,  to  the  sooner  deter- 
mination of  the  estates  for  which  the  same  were  then 
held  by  the  deaths  of  the  several  cestuis  que  vient 
respectively ;  And  by  the  indenture  now  in  recital  the 
said  G.  H.,  at  the  like  request  and  on  the  like  nomina- 
tion, did  assign  unto  the  said  E.  F.  his  executors  ad- 
ministrators and  assigns  the  said  premises  holden  under 
leases  for  years  thereinbefore  mentioned,  and  thereby 
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pftioiDim  znx* 
BUKAfn  or 

ANVDITT. 


8.  —that  aU 
arrears  of  the 
annuity  have 
been  paid ; 


4. — of  agreement 
for  re-porchaae 
of  the  annuity ; 


5.  Testatum; 
— ^release  of  the 
annuity; 


expressed  to  be  charged  with  the  payment  of  the  said 
annuity  ov  yearly  rent-charge.  To  hold  the  same  onto  the 
said  £.  F.  his  executors  administrators  and  assigns  for 
the  then  residues  of  the  several  terms  of  years  in  and  by 
the  said  indentures  of  lease  granted  thereof  respectively, 
and  for  all  other  the  estates  and  interests  of  the  said 
G.  H.  therein  respectively,  subject  nevertheless  to  the 
several  rents  covenants  provisoes  and  agreements  by  and 
in  the  same  indentures  of  lease  respectively  reserved  and 
contained ;  And  it  was  by  the  indenture  now  in  recital 
agreed  and  declared  that  the  said  E.  F.  his  executors  ad- 
ministrators  and  assigns  should  stand  possessed  of  the  said 
premises  thereinbefore  expressed  to  be  demised  and  as- 
signed respectively,  upon  the  trusts  therein  declared  for 
further  and  better  securing  the  payment  of  the  said  annuity 
or  yearly  rent-charge;  And  in  the  indenture  now  in 
recital  was  contained  a  power  for  the  said  G.  H.  to  repur- 
chase the  said  annuity  or  yearly  rent-charge,  at  any  time 
after  the  expiration  of  the  first  five  years,  for  the  sum  of 
£  ,  on  giving  six  calendar  months'  previous  notice  in 
writing  of  his  intention  in  that  behalf,  and  on  payment  of 
all  arrears  of  the  same  annuity  or  yearly  rent-charge,  and 
all  costs  and  expenses  (if  any)  which  should  have  been 
occasioned  by  the  nonpayment  thereof:  And  whereas 
all  arrears  of  the  said  annuity  or  yearly  rent-charge  of 

£ ,  including  a  proportionate  part  thereof  for  the  time 

which  has  elapsed  of  the  current  quarter  up  to  the  day  of 
the  date  of  these  presents,  have  been  paid  by  the  said 
G.  H.  to  the  said  A.  B.  and  G.  D. :  And  whereas  the 
said  A.  B.  and  C.  D.  have  agreed  with  the  said  G.  H.  to 

accept  the  sum  of  £ for  the  immediate  repurchase  of 

the  said  annuity  or  yearly  rent-charge  of  £ :  NOW 

THIS  INDENTUKE  WITNESSETH  tiiat,  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the 

sum  of  £ f  upon  the  execution  of  these  presents  paid  to 

the  said  A.  B.  and  C.  D.  by  the  said  G.  H.,  (the  receipt 
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whereof  the  said  A.  B.  and  C.  D,  do  hereby  acknowledge),  fRwiMOT  rvn. 
they  the  said  A.  B.  and  C.  D.  do  and  each  of  them  doth       ulsasi  of 

hereby  release  irnto  the  said  G.  H.  his  heirs  executors  '. — 

administrators  and  assigns,  All  and  singular  the  said  iTj^^  *^® 
hereditaments  and  premises  by  the  said  indenture  of  the 

day  of 18 — ,  expressed  to  be  charged  with  the 

payment  of  the  said  annuity  or  yearly  rent-charge  of 

£ 9  freed  and  discharged  from  the  same  annuity  or 

yearly  rent-charge,  and  all  arrears  and  future  payments, 

and  all  powers  and  remedies  for  enforcing  the  payment  of 

the  same :  And  do  and  each  of  them  doth  hereby  release  ^and  as  to  the 

the  said  G.  H,  his  heirs  executors  and  administrators,  ^^^ 

and  every  of  them,  from  the  covenant  entered  into  by 

the  said  G.  H.  by  the  said  indenture  of  the day  of 

18 — ,  for  payment  of  the  said  annuity  or  yearly  rent- 
charge,  and  from  all  other  securities  for  the  same,  and  all 
actions  accounts  claims  and  demands  for  or  in  respect 
of  the  same  annniiy  or  yearly  rent-charge.-  or  in  anywise 
relating  thereto :  And  each  of  them  the  said  A.  B.  6.  CoTenants  by 
and  C.  D«,  so  fiEu*  as  relates  to  his  own  acts  alone,  doth  against  incam- 
hereby  for  himself  his  heirs  executors  and  administrators  ^™^®®^- 
covenant  with  the  said  G.  H.  his  heirs  executors  adminis- 
trators and  assigns,  that  they  the  said  A.  B.  and  C.  D. 
respectively  have  not  done  or  knowingly  suffered,  or  been 
party  or  privy  to,  anything  whereby  they  the  said  A,  B. 
and   0.  D.  respectively  are  in  anywise  hindered  from 
releasing  the  said  annuity  or  yearly  rent-charge  and  other 
the  premises  hereinbefore   expressed  to  be  hereby  re- 
leased in  manner  aforesaid :  AND  THIS  INDENTURE  7.  Further 
ALSO    WITNESSETH    that,   for   the   consideration  ^^nderto 
aforesaid,  he  the  said  E.  F.  at  the  request  and  by  the  *^««™*<>'- 
direction  of  the  said  A.  B.  and  G.  D.,  and  upon  the 
acceptance  of  the  said  G.  H.,  doth  hereby  surrender 
unto  the  said  G.  H.,  aix  and  singular  the  premises  8.  Froehold 

comprised  in  the  said  term  of years  granted  by  the  ^^"^^^^^ 

said  indenture  of  the day  of 18 — ,  as  herein- 
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nmcmpmn  xrn. 


or 

▲VVVITT. 


9.  To  meEse  the 


10.  Further 
tfettatnm : 

— re-wwgnment 
tothagnuitorof 


11. — leasehold 
parcels. 


12.  Habendum 
to  the  grantor. 


18.  Coyenant 
agaiuBt  incimi- 
branoea. 


before  is  mentioned:    And  ai<l  the  estate,  &c. ;   To 
THE  INTENT  that  the  residue  now  to  come  of  the  same 

term  of years  may  mex^e  and  be  extinguished  in 

the  reversion  and  freehold  of  the  same  premises  :  AND 
THIS  INDENTURE  ALSO  WITNESSETH  that, 
for  the  consideration  aforesaid,  he  the  said  E.  F.,  at  the 
like  request  and  by  the  like  direction  of  the  said  A.  B. 
and  C.  D.,  doth  hereby  lissign  unto  the  said  G.  H.  his 
executors  administrators  and  assigns,  all  and  singulab 
the  said  leasehold  premises  expressed  to  be  assigned  by 
the  said  indenture  of  the day  of 18 — ,  as  here- 
inbefore is  mentioned,  with  their  rights  easements  and 
appurtenances,  and  all  the  estate,  &c.  ;  To  have 
AND  TO  hold  the  premises  hereinbefore  expressed  to  be 
hereby  assigned  unto  the  said  G.  H.  his  executors 
administrators  and  assigns  for  the  residues  now  to  come 
of  the  said  terms  of  years  granted  thereof  respectively 

as  in  the  said  indenture  of  the day  of 18 — 

is  mentioned,  and  for  all  other  the  estates  terms  and 
interests  of  the  said  E.  F.  in  the  same  premises  respec- 
tively, ST7BJECT  nevertheless  to  the  payment  of  the 
several  rents,  and  the  performance  and  observance  of 
the  several  covenants  by  the  respective  lessees  conditions 
and  agreements  by  and  in  the  several  indentures  of  lease 
thereof  respectively  reserved  and  contained :  [Covenant 
by  E.  F.  tpith  O.  H.  his  heirs  executors  administrators 
and  assigns  respectively  against  incumbrances].  In  wit- 
ness, &c. 
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EELEASES. 


INTRODUCTORY  OBSERVATIONS. 


A  SELKASii  is  the  giving  or  dischatging  of  the  Uafinitioiia  of 
right  of  action  which  a  man  hath,  or  may  have  or 
claim,  against  another  man,  or  that  which  in  his  (a) ; 
or  it  is  when  a  man  quits  or  renounces  that  which 
he  had  before  (6),  or,  in  other  words,  gives  up  some 
claim  or  demand.  The  assurance  known  as  a  re- 
lease which  operates  as  a  conveyance  of  property 
by  way  of  enlargement  is  here  excluded  from  con- 
sideration. 

A  release  may  be  either  by  express  words  or  by 
operation  of  law  (c)  ;  but  it  is  intended  in  the  follow- 
ing pages  to  treat  only  of  releases  by  express  words, 
or  such  releases  as  it  is  the  business  of  the  draftsman 
to  prepare. 

A  release,  generally  speaking,  is  given  by  deed,  a  release  Bhonid 

be  by  deed. 

A  release  of  a  right  arising  from  an  instrument 
tinder  seal,  as  from  a  covenant,  is  not  valid  at  law, 

(a)  Shep.  Touch,  c.  xix.  p.         (c)  Co.  Litt.  264,  b. :  and 

890.  see  the  note  to    Cumber  y. 

{b)  Com.    Dig.,  Release,      Wane,  1  Smith,  L.  C.  7th  ed., 

<iu  I).  341,  355. 
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Whether  by 
deed  poll  or 
indentare. 


WotdBof 
release. 


OoTeoABt  not  to 
sae — when  it 
amonntB  to  a 
release. 


except  when  given  by  deed  {d) ;  nor  is  a  release  of 
a  right  of  action  which  has  actually  accrued.  And 
although  in  equity  a  release  of  claims  by  signing 
an  approval  of  a  stated  account,  or  the  like,  would, 
it  is  apprehended,  be  equally  efficacious  with  a 
formal  release,  yet  the  uniform  practice  is  to  require 
a  release  under  seal. 

Releases  of  claims  are  made  indifferently  by  deed 
poU  or  indenture ;  but  where  the  insertion  of 
covenants  and  provisoes  is  deemed  necessary  or 
desirable,  an  indenture  is  more  appropriate  than  a 
deed  poll 

The  ordinary  words  of  release  when  applied  to 
the  estate  are  "  remise,  release,  and  quit  claim ; " 
and  when  applied  to  the  person,  "  acquit,  release, 
and  discharge ; "  but  any  words  which  sufficiently 
indicate  the  intention  to  discharge  the  claim  are 
sufficient  In  the  following  precedents  the  word 
"  release  "  alone  has  been  used,  as  applying  equally 
to  the  estate  and  the  person. 

A  general  covenant  not  to  sue  for  a  debt  is  a 
release  of  the  debt,  for  otherwise  there  would  be  two 
actions,  one  for  the  debt,  and  the  other  upon  the 
covenant  not  to  sue  for  it,  in  which  it  would  again 
be  recovered  by  the  debtor  (e).  But  a  covenant 
not  to  sue  for  a  debt  for  a  certain  time  is  not  a 
release  (/).     If,  however,  there  be  a  covenant  not 


(d)  Sogers  v.  Payne,  1  Wila. 
376;  6  Bep.  44,  a.  Blak^e 
case;  Cupit  v.  Jackson,  13 
Price,  721  ;  S.  C.  M'ClelL 
495  ;  see,  however,  Teoman  v. 
WiUiams,  L.  B.  1  £q.  184. 


(e)  Ck)m.  Dig.,  Release,  (A. 
1) ;  2  Wms.  Notes  to  Saund. ; 
and  the  note  to  Cumb^  ▼. 
Wane,  1  Smith,  L.  C.  (7th 
ed.)  341,  353,  354. 

(/)  Id.;   Ayhjfe  v.  Scrim- 
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to  sue  for  a  time  certain^  coupled  with  an  agree- 
ment in  the  deed  that  such  covenant  shall  be  a 
release,  this  amounts  to  a  release  (^). 

One  of  several  executors  or  administrators  may  ^^•™,  <»«  f. 
releafie  a  debt  owing  to  the  testator  or  intestate  {h).  ants  mAy  reiowe. 
And  one  of  several  partners  may  release  a  debt  owing 
to  the  firm  {%).  But  a  covenant  not  to  sue  entered 
into  by  one  only  of  the  partners  cannot  be  pleaded  as 
a  release  (h).  So,  too,  one  of  two  co-partners  may 
release  a  cause  of  action  (Q.  In  the  latter  case, 
however,  if  the  release  be  improperly  given,  the  Court 
will  set  it  aside  (m),  but  not,  it  would  seem,  in  the 
case  of  executors  (n).  A  husband  may  release  choses 
in  action  belonging  to  his  wife  which  are  imme- 
diately recoverable  at  law;  thus  he  may  release 
debts  owing  to  her  before  marriage  (o),  and  bonds 


thiire,  CartL  63 ;  S.  CA  Show. 
46 ;  Comb.  123  ;  2  Salk.  673 ; 
ThimblebyY.  Barren,  3  M.  &  W. 
210,  and  the  cases  there  cited, 
p.  216,  n.  (e).  See,  too,  Lan^ 
caster  v.  Harrison,  6  Bing. 
726;  S.  C.  4  Moo.  &  Pay. 
561;  see,  too,  2  Wms.  Notes  to 
Saunders,  pp.  48,  352,  and 
446  et  seq. 

(^)  Com.  Dig.,  Release, 
(A.  1). 

(h)  2  Wms.  on  Exors.,  Part 
iii  Bk.  i.  ch.  2,  p.  946  (7th 
ed.);  Jacomb  v.  Hanoood,  2 
Ves.  Sen.  265. 

{%)  Lindley  on  Partnership, 
Vol.  i.  p.  448  (3rd  ed.) ;  2  Ro. 
Ab.,Belease,410,D.;  Walmdey 
T.  Cooper,  11  A.  &  E.  216,  and 


3  Per.  &  Day.  149 ;  HawlMaw 
Y.  Parkins,  2  Swan.  539. 

(k)  Walmsley  v.  Cooper,  ubi 
supra. 

(l)  Acton  y.  Booth,  4  Moore, 
192;  Fumival  v.  Weston,  7 
Moore,  356. 

(m)  Barker  v.  Bichardaon,  1 
Y.  &  J.  362;  Jones  Y,  Herbert, 
7  Taunt.  421 ;  Mountstephen  v. 
Brooke,  1  Chit.  390 ;  AspinaU 
V,  l/ondon  and  N.-W,  JR,  Co,, 
11  Hare,  325;  FhUlipsY.  Clor 
gett,  11  M.  &W.  84. 

(n)  Herbert  v.  Piggott,  2 
DowL  P.  C.  392. 

(o)  Miles  V.  Williams,  1  P. 
Wms.  249 :  and  see  the  note  to 
R^  y.  RawUs,  Tudor,  L.  C. 
Eq.  (4th  ed.)  pp.  783  et  seq. 
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and  other  righto  accruing  to  her  during  the  mamagii; 
He  cannot,  however,  release  her  interest  in  a  rever* 
sionaiy  chose  in  action  (p).  Neither  can  he  release 
a  right  or  duty  which  by  no  possibility  can  accrue  to 
her  during  the  coverture  (q).  Where  a  wife,  separated 
from  her  husband,  commenced  an  action  as  exeeu^ 
trix  in  the  name  of  herself  and  her  husband,  and 
the  husband  released  the  debt,  such  release  was  tefc 
afiide  (r).  The  obligee  of  a  bond  cannot  effectually 
release  the  debt  after  having  assigned  it  (s).  And 
it  is  apprehended  that  the  same  rule  will  apply  to 
other  debts.  The  rule»  too,  would  doubtless  be 
applied  to  the  case  of  a  covenant  running  with  the 
land  after  a  conveyance  of  the  land  (t). 

A  release  to  two  persons  extends  to  all  causes  of 
action  joint  and  several  {u)  ;  and  a  release  to  one 
of  several  co-debtors  extends  to  all,  and  that,  though 
they  are  severally  as  well  as  jointly  bound  (v) ;  but 
a  covenant  not  to  sue  one  of  two  co-debtors  dow 


(p)  Rogers  v.  Acatter^  14 
Beay.  446  ;  HarUy  v.  Harley, 
10  Ha.  325. 

{q)  Gage  v.  Acion^  1  Salt 
325  j  1  Com.  Rep.  67 ;  1  Lord 
RaymoDdy  515. 

(r)  Innell  v.  Nevman^  4  B. 
k  Aid.  419.  See  further  on  the 
subject  of  the  mutual  rights  of 
husband  and  wife  in  the  wife's 
choses  in  action,  the  note  on 
that  subject,  supra,  VoL  ii 
pt  i.  4th  ed.,  p.  223. 

(«)  Legh  y.  Legh^  1  Bos.  & 
PulL  447. 

if)  Roe  ^.Bamford  yMayUy^ 


12  East,  464. 

(u)  Shep.  Touch.  344. 

(v)  Co.  Litt.  232  a. ;  Com. 
Dig.,  Release,  (B.  4) ;  5  Bac 
Abr.  624,  Release,  (G.);  Brooh$ 
V.  StuaHj  1  Per.  <fe  Dav.  615  ; 
2  Wms.  Notes  to  Saunders, 
139.  But  if  a  principal  debtor 
be  released  subject  to  a  proviso 
reserving  the  rights  of  the 
creditors  against  sureties,  this 
amounts  to  a  covenant  not  to 
sue,  and  the  sureties  are  not 
discharged :  Bateson  v.  Gosling, 
L.  R.  7  C.  P.  9,  and  cases  there 
cited. 
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not  operate  as  a  release  to  the  other,  even  though 
the  debt  be  joint  (w). 

A  release  of  all  demands  does  not  extend  to  a  richt  ?ff««*  ^  *  *»• 

^        le«ae  of  all 

of  action  arising  on  a  breach  of  covenant  subse-  demanda. 
quently  to  the  release  (x),  or  a  legacy  payable  at  a 
fatore  day,  or  the  Iike(y);  but  a  release  of  all 
covenants  or  legacies  will  extend  to  an  unbroken 
covenant,  or  a  legacy  payable  in  faturo  (z). 
The  construction  of  a  deed  of  release  cannot'  be  b^i?"©  »«*    , 

Taned  by  parol 

affected  by  parol  evidence  of  intention  (a),  but  evi-  eyidenoe. 
dence  of  the  state  of  facts  existing  at  the  time  of 
its  execution  may  be  adduced. 

Formerly  it  was  impossible  at  law  to  release  from  Fomerfy  a  wnt- 

charge  or  jndg- 

a  rent-charge  part  of  the  land  on  which  it  was  ment  oonid  not 

.  be  released  aa  to 

charged,  because  such  a  release  would  be  an  ex-  part  of  the  land 

tmgnishment  of  the  rent-charge.     And  the  same 

held  good  in  the  case  of  a  judgment  after  execution 

levied,  while  a  release  from  a  judgment  of  part  of 

tiie  lands  of  the  debtor  before  execution  levied  was 

nugatory,  because  the  releasor  had  no  interest  at 

die  time  of  the  release  (6). 

The  10th  and  11th  sections,  however,  of  22  &  23  22  &  28  Tict. 
Vict.  c.  35,  provide  that  a.  release   from  a  rent-  and  11. 
charge  of  part  of  any  hereditaments  shall  not  ex- 
tinguish the  whole  rent-charge,  but  only  bar  the 
r%ht  to  recover  any  part  of  it  out  of  the  heredita- 

(w)  Huttcny.  Eyre,  6  Taunt.  («)  Shep.  Touch.  342. 

289  ;  2  Wms.  Notes  to  Saun-  (a)  Butcher  v.   Butcher,    1 

derSy  141 ;  and  see  Bateton  y.  Bos.  ^  PuU.  New  Rep.  113 ; 

Goding,    ubi    supra,  and  Ex  BrooksY,  Stuart,  I  Fer.&JhY. 

parU  Good,  5  Ch.  D.  46.  615. 

(x)  Shep.  Touch.  344.  (h)  Barrow    v.  Gray,    Cro. 

(y)  Zampe^tfcoae,  Sep.  46,  b.  Eiiz.552. 
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ments  released ;  and  that  a  release  from  a  judgment 

of  part  of  any  hereditaments  shall  not  affect  the 

validity  of  the  judgment  as  to  the  hereditaments 

remaining  unreleased. 

Subject  matten   '    ^or  information  as  to  the  subject  matters  capable 

wSS^I^iid*'^   of  being  released,  and  as  to  the  effect  of  the  words 

^lo^"^     employed,   the  reader  is  referred    to    Sheppaid's 

chapter  on  Releases  (c). 
Saeb  releases  Releases  givcu  by  an  infant  or  a  person  not  sui 

M^i^^n^^  juris,  or  obtained  by  suppression  of  facts,  imperfect 
Md^^nt^  information,  fraudulent  misrepresentation,  or  other 
their  rights.        unduc  practice  on  the  part  of  the  person  released, 

are  not  binding  upon  the  parties  giving  them ;  and 
it  has  been  held,  that  a  fraudulent  release  will  be 
set  aside,  even  at  law  (d).  So  also  releases  given  by 
persons  not  conusant  of  their  rights,  or  extending 
to  matters  not  contemplated  by  the  releasors,  are  of 
no  avail,  so  far  as  relates  to  such  rights  or  matters  (e). 
And  a  plea  of  release  to  a  bill  for  an  account  has 
been  held  insufficient  for  want  of  averment  of  the 
accounts  in  consideration  of  which  the  release  was 
Hence  the  im-  givcn  (f).  Hcuce  ariscs  the  great  importance  of 
accurate  and  f uU  Stating  all  the  transactions  in  respect  of  which  the 

recitals. 

(c)  Pp.  320  et  seq.  and  pp.     England  v.  Ncrth  Eastern  Rail- 

840  et  seq.  loay  Co.,  4  Gh.  D.  845.    But 

{d)  Manning  v.  Cox^  7  Moo.  see  SkUbeck  y.  Hilton,  L.  R  2 

617  ;  but  see  FhiUipa  y.  Clor  Eq.  587.    As  to  the  operation 

gett,  11  M.  &  W.  93.  of  reoitals  in  showing    what 

(e)  Walker  y.  Symands^  3  matters  were  actually  in  the 

Swanst.    73  ;    Wedderhum  y.  contemplation  of  the  parties, 

Wedderbumy  *1  Keen,  722, 749 ;  see  infra,  p.  147. 

&  C.  4  M.  ik  Or.  41, 50 ;  Munch  (/)  Brookes  y.  S^Uton,  L.  R. 

V.  CockereU,  5  M.  &  Cr.  179;  5  Eq.  361.  47. 

Ecclesiastical  Commusuyiiers  for 
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release  is  given  fully  on  the  face  of  the  deed.  If 
the  pecuniary  transactions  cannot  conveniently  be 
embodied  in  the  release,  they  must  be  stated  in  an 
account  which  must  either  be  signed  as  examined 
and  approved,  or  be  appended  to  the  release  by 
way  of  schedule.  If,  as  often  happens  in  old 
trusts,  it  is  impossible  to  supply  an  account  of  all 
the  dealings  with  the  trust  funds,  the  release,  after 
enumerating  the  funds  then  in  the  hands  of  the 
trustees,  should  state  that  an  account  of  the  dealings 
with  the  funds  cannot  be  made  out,  but  that  the 
releasors  are  content  to  take  the  funds  as  they 
stand,  and  release  all  claims  without  requiring  any 
further  account. 

Among  releases  of  most  frequent  occurrence  are  By  whom 

-  .  .  releases  are  most 

those  given  to  trustees  and  executors  on  paying  frequently  given. 
over  the  trust  funds  or  legacies  to  the  cestuis  que 
trustent,  and  several  precedents  of  this  kind  will  be 
found  in  this  collection.  In  a  simple  case,  where  a 
trust  fund  has  not  been  dealt  with,  or  a  legacy  is 
payable,  and  there  is  no  doubt  as  to  the  person 
entitled,  a  simple  receipt  is  enough;  but  where 
there  is  a  final  adjustment  of  accounts  between  a 
trustee  and  his  cestuis  que  trustent,  and  the  trustee 
hands  over  the  balance  of  the  trust  funds,  it  is  usual 
for  the  cestuis  que  trustent  to  execute  a  release 
under  seal  to  the  trustee.  The  trustees  of  a 
settlement  also  sometimes  give  a  release  to  the 
trustees  of  a  prior  instrument  upon  the  transfer  of 
the  trust  funds;  but  except  when  the  releasing 
trustees  have  special  power  to  settle  accounts  and 
release,  this  release  is  only  equivalent  to  a  receipt. 

VOL.  V.  L 
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It  seems,  however,  that  releases  to  trustees,  though 
reasonable,  and  usually  conceded  in  practice,  cannot 
be  insisted  on  (g) ;  and  a  trustee  paying  money 
under  the  direction  of  the  Court  is  sufficiently  in- 
demnified by  the  decree  (4),  and  is  not  entitled  to 
any  release  (i). 
V    By  whom  the  The  deed  is  always  prepared  by  the  solicitor  of 

pared.  the  releasee,  and  the  releasors  should  be  represented 

by  a  separate  professional  adviser.  Where  the  same 
solicitor  acts  for  both  parties,  he  should  take  care  to 
explain  to  the  parties  their  rights,  and  the  effects 
of  the  release. 

When  an  indem-       Where  there  is  a  difficulty  or  doubt  as  to  the 

weu  as  a  reieaae.  title  01  his  ccstuis  quc  trustcut.  Or  any  possibility  of 

a  future  claim,  it  is  usual  for  the  persons  to  whom 
the  trust  funds  are  transferred  to  give  the  trustee 
a  covenant  of  indemnity,  in  addition  to  the  release. 

As  to  the  Precedents    do    not  afford  much   assistance  in 

manner  in  which    /•         •  i  i  j.i        i     n        i?   i  i        •      j 

reieaaea  should     framing  a  release,  because  the  bulk  oi  the  mstru- 

ment  consists  of  the  recitals,  which  explain  the 
state  of  affairs,  and  the  nature  of  the  claims  to  be 
released,  and  the  operative  part,  which  contains  the 
formal  release,  is  very  short,  and  not  capable  of 
much  variety.  The  great  principle  to  be  borne  in 
mind  in  framing  releases  is,  that  they  are  of  no 

(^)  Chadwick  y.   ffeaton,  2  I.  R.  4  Eq.  351 ;  Lewin  on 

Coll.  137 ;  Ftdton  v.  GUnumr,  Trustees  (6th  ed.),  pp.   313 

Hill    on   Trustees,    604 ;    Re  et  seq.     See  also,  In  re  Hos- 

Wright's  Trusts,  3  K.  &  J.  421 ;  kim^  Trusts,  6  Ch.  D.  229. 
Warter  \.  Anderson,  11  Hare,  {h)  England   v.  Lord    Tre- 

303;  King  Y.  MiUlins,  I  Drew,  degar,  L.  R.   1  Eq.  344;  35 

31 1 ;  ^(5  eater's  Trust,  25  Beav.  Beav.  256. 
366;  Be  Foligno's  Mortgage,  32         (t)  Lewin  on  Trustees,  ubi 

Beav.  131;  Fartu/ne^s  Trusts,  supra. 


be  drawn. 
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avail  if  given  by  persons  not  conusant  of  their 
rights,  and  that  they  do  not  extend  to  matters  not 
contemplated  by  the  releasors.  It  is  perfectly 
established  that  the  general  words  of  a  release  will 
be  restrained  by  the  recitals — ^that  is,  if  the  recitals 
indicate  an  intention  to  release  only  certain  claims, 
or  claims  which  the  releasors  have  in  certain  rights 
or  capacities  only.  No  general  words  of  release, 
however  sweeping,  will  extend  to  release  any  other 
claims  than  those  specified  or  indicated  in  the 
recitals  (k).  It  follows  that  great  care  is  requisite 
in  framing  the  recitals  in  a  release,  and  that  the 
recitals  should  explain  in  detail  the  origin  of  the 
claims  to  be  released,  and  all  the  circumstances 
which  have  arisen  in  connection  with  them,  and  the 
manner  in  which  they  have  been  satisfied,  or  why 
it  is  intended  to  release  them,  and  the  title  of  the 
persons  to  give  the  release.  In  doing  this,  it  is 
proper  to  set  out,  every  trust  or  clause  under 
which  the  claims  have  arisen,  or  which  in  any 
way  may  afiect  them,  and  to  state  the  subsequent 
material  facts  exactly  as  they  have  occurred ;  and 
where  breaches  of  trust  have  been  committed,  they 
should  be  stated  and  treated  as  such.  In  short, 
every  circumstance  should  be   stated,  to  put  the 

{k)  SuJces  V.  Stokes^  1  Lev.  496  ;  ZyallY.Bdtvards,  6  H.  & 

272  ;    S,    C,   nom.   Nokes   v.  N.  337 ;  Anon.,  31  Beav.  310. 

,  Vent.  35  ;  Cole  v.  Gibvm^  Direciors,  dhc,  of  the  London  and 

1  Ves.  Senr.  507  ;  Ranuden  v.  SoiUh-Western  Ry.  Co.y,  Black- 

Hylton,  2  Ves.  Sen.  304 ;  PayUr  more,  L.  R.  4  H.  L.  6 1 0.    See, 

V.  Homenham,  4  M.  &  S.  423  ;  also,  Jenner  v.  Jenner,  L.  R.  1 

Bain  v.  Cooi)er,  9   M.  &  W.  Eq.  361. 
701  ;  JAndo  v.  Lindo,  1  Beav. 

L  2 
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releasors  in  possession  of  every  material  fact,  so 
that  it  cannot  be  said  that  they  acted  in  ignorance 
of  their  rights,  or  were  not  aware  what  they  were 
doing.  Experience  alone  will  teach  the  drafts- 
man what  facts  are  material,  and,  if  material,  to 
what  extent  they  are  so,  and  whether  they  should 
be  recited  or  not.  The  facts  being  correctly  recited, 
the  operative  part  should  proceed  to  release  the 
trustees  or  other  persons  from  the  claims  to  be 
released ;  and  it  is  usual  to  conclude  with  a 
release  in  respect  of  anything  relating  to  the 
premises. 

A  release  (unless  made  upon  a  sale  or  by  way  of 
security)  requires  a  stamp  of  ten  shillings  only. 
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xvin. 

BELEASE  by  the  executor  of  certain  annuitants  and  PMOEDiHTxvm 

the  RESIDUARY  LEGATEES  tO   the  TRUSTEES  and  EXE-  b7  BUIDUAST 

CUTORS  of  the  TESTATOR,  LBQATM8. 


THIS  INDENTURE  made  the day  of 18—,  i.  Parti«. 

Between  A.  B.  of  &c.  [the  executor  of  the  annuitants], 
of  the  first  part,  the  said  A.  B.  and  G.  B.  of  &c,,  E,  B. 
of  &c.,  and  G.  B.  of  &c.  [the  residuary  legatees],  of 
the  second  part,  and  I.  K.  of  &g.,  L.  M.  of  &c.,  and 
N.  O.  of  &c.  \trustees  and  executors],  of  the  third  part : 
•"Whereas  J.  B.,  kte  of  &c.  deceased,  duly  made  and  2.  Recital  of 

will  of  fawifaitfir  ■ 

executed  his  will  dated  the day  of 18 — ,  and  ' 

thereby,  after  making  several  pecuniary  and  specific 
bequests,  bequeathed  all  the  residue  of  his  personal 
estate  unto  the  said  I.  K.  and  L.  M.  and  B.  S.,  their  exe- 
cutor6  administrators  and  assigns,  Upon  trust  to  collect 
and  convert  into  money  such  parts  thereof  as  should  not 
consist  of  ready  money,  and,  out  of  the  monies  to  arise  by 
such  collection  and  conversion  and  out  of  his  ready 
money,  to  pay  his  funeral  and  testamentary  expenses 
debts  and  legacies,  and  to  invest  the  residue  in  or  upon 
any  of  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  or  at  interest  upon  real  or  leasehold  securities  in 
England  or  Wales,  and  to  stand  possessed  of  the  said 
trust-monies  stocks  funds  and  securities  and  the  annual 
income  thereof.  In  trust  to  pay  to  his  (the  testator's)  sister 

S.  B.  and  her  assigns  an  annuity  of  £ during  her  life, 

and  to  his  brother  B.  B.  and  his  assigns,  an  annuity  of 
£ during  his  life,  And,  subject  thereto,  to  stand  pos- 
sessed of  his  (the  testator's)  said  residuary  personal  estate, 
and  the  stocks  funds  or  securities  in  or  upon  which  the 
same  should  be  invested,  and  the  annual  income  thereof. 
In  trust  for  all  his  children  living  at  his  death,  who  beirig 
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BT  RBSIBUAST 
LKOATBBS. 


3.— of  death  of 
testator  and  pro- 
bate  of  his  will 
by  surviving 
execators ; 


4. — of  appoint- 
ment of  a  new 
tnustoe; 


sons  dionld  attain  the  age  of  twenty-one  years,  or  being 
daughters  should  attain  that  age  or  marry  under  that  age, 
in  equal  shares,  and  the  said  testator  appointed  the  said 
I.  K.,  L.  M.  and  R.  S.  executors  of  his  said  will ;  and  in 
the  said  will  was  contained  a  power  for  the  surviving  trus- 
tees to  appoint  a  new  trastee  in  the  place  of  any  deceased 
trustee,  to  the  intent  that  there  should  always  be  three 
acting  trustees  of  the  said  will :  And  whereas  the  said 

testator  died  on  the day  of 18 — ,  without  having 

revoked  or  altered  his  said  will,  leaving  the  said  A.  B,, 
C.  B.,  E.  B.  and  G.  B.  his  only  children  him  surviving, 

and  the  said  will  was  on  the day  of following 

duly  proved  by  the  said  I.  K.  and  L.  M.  alone  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,* 
the  said   B.   S.  having  died  in  the  testator's  lifetime : 

And  whereas,  by  an  indenture  dated  the day  of 

184 — ,  and  expressed  to  be   made  between  [par- 


5. — of  collection 
and  conyernlon 
of  personal 
estate  ; 


ties],  in  pursuance  of  the  said  power  in  that  behalf  con- 
tained in  the  said  will,  the  said  N.  O.  was  duly  ap- 
pointed a  trustee  of  the  said  will  in  the  place  of  the 
said  B.  S.  deceased ;  and  by  virtue  of  the  same  indenture 
and  of  another  indenture  (a)  indorsed  thereon,  dated  the 
following  day,  and  expressed  to  be  made  between  [parties] , 
the  trust  premises  were  duly  vested  in  the  said  I.  K., 
L.  M.  and  N.  O.  upon  the  trusts  of  the  said  will ;  And 
whereas,  in  pursuance  of  the  trusts  of  the  said  will,  the 
said  I.  K.,  L.  M.  and  N.  O.  collected  and  converted  such 
parts  of  the  personal  estate  of  the  said  testator  as  did  not 
consist  of  ready  money,  except  the  leasehold  premises 
hereinafter  mentioned,  and  out  of  the  monies  produced 
by  such  collection  and  conversion,  and  out  of  the  ready 
money  of  the  said  testator,  paid  his  funeral  and  testa- 
mentary expenses  debts  and  pecuniary  legacies,  and  they 


(a)  Before  22  &  23  Yiot.  c.  35,  s.  21,  two  deeds  were  neoessaiy 
for  this  purpose. 
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invested  the  residue  of  such  monies  (except  the  sum  of  PBWjiOTwxTiiii 

£ cash)  at  different  times  in  the  names  of  the  said    BTimipuAmT 

I.  K.,  L.  M.  and  N.  0.  in  the  several  sums  of  Bank  Annui-  '- — 


ties  and  Stock  mentioned  in  the  schedule  hereto  ;  And  ?;~^  part  of 

the  penonal 

WHEREAS  part  of  the  residuary  personal  estate  of  the  said  estate  consistuig 
testator  consisted  of  certain  leasehold  premises  situate  at  holds ; 


and  held  for  the  term  of  fourteen  years  from  the 

day  of 18— :  And  whereas  the  said  I.  K.,  L.  M.  ^-T?'  ^^ 

•^  '  not  having  sold 

and  N.  O.  omitted  to  sell  the  said  leasehold  premises,  and  them,  and  the 

,  ^  lease  having 

the  lea^e  thereof  expired  on  the day  of 18 — ,  expired ; 

and  it  is  apprehended  that  such  omission  was  a  breach  of 

trust  upon  their  parts  (b) :  And  whereas  the  said  S.  B.  ^'~^  ^^^\^^ 

^  r-  \  /  Qng  annuitant, 

died  on  the day  of 18 — ,  having  duly  made  and  proof  of 

and  executed  her  will  dated  the day  of 18 — ,  ' 

whereof  she  appointed  the  said  B.  B.  executor,  who  on  the 

day  of following  proved  the  same  in  the  District 

Registry  of  the  Court  of  Probate  at :  And  whereas  ^-r^'  death  of 

^  ^  other  annmtant, 

the  said  R.  B.  died  on  the day  of 18 — ,  having  and  proof  of  his 

will  * 

duly  made  and  executed  his  will  dated  the day  of 

18 — ,  whereof  he  appointed  the  said  A.  B.  and  E.  F. 

executors,  and  the  said  will  was  on  the day  of 

following  proved  in  the  Principal  Registry  of  the  Court  of 
Probate  by  the  said  A.  B.  alone,  the  said  E.  F.  having 
duly  renounced  probate  :  And  whereas  the  said  annuity  10. —of  first 

_    _  ,  ,  _  annuity  having 

of  £ was  duly  paid  to  the  said  S.  B.  up  to  the been  duly  paid ; 

day  of 18 — ,  and  a  proportionate  part  of  the  same  for 

the  current  haK  year  up  to  the  day  of  her  death  was  duly 
paid  to  the  said  R.  B.,  as  the  said  A.  B.  doth  hereby 
acknowledge :  And  whereas  the  said  annuity  of  £ 11.— of  second 

,  .  Tfc  annuity  having 

was  duly  paid  to  the  said  R.  B.  up  to  the day  of  been  duly  paid ; 

18 — ,  and  a  proportionate  part  thereof  for  the  current 


(i)  In  framing  a  release  where  a  breach  of  trust  has  been  com-  ^Jpon  a  release 
mitted,  the  nature  of  the  breach  of  trust  should  appear  clearly  upon  of  a  breach  of 
the  face  of  the  deed,  so  as  to  estop  the  releasors  from  saying  that  ^i?*"Vj^^^*'"T 
they  were  ignorant  of  it  when  they  executed  the  deed.  stated. 
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LEOATSBS. 

12. — of  income 
of  residuary  per- 
sonal estate 
having  been  paid 
to  residuary 
legatees ; 

18.— of  legacy 
duty  having 
been  paid; 

14.— of  the 
trustees'  costs 
having  been 
deducted  from 
sum  of  cash,  and 
of  the  residuary 
estate  having 
been  paid  and 
transferred  to 
residuary 
legatees ; 


15. — of  trustees 
having  rendered 
accounts,  and  of 
agreement  to 
release  them. 


16.  Testatum  ; 
— ^general  release 
by  residuary 


half  year  up  to  the  day  of  his  death  was  duly  paid  to  the 
said  A.  B.,  as  he  doth  hereby  acknowledge :  And  whereas 
all  the  income  which  has  accrued  in  respect  of  the 
residuary  personal  estate  of  the  said  testator,  after 
payment  of  the  said  annuities,  has  been  duly  paid  to  the 
said  A.  B.,  C.  B.,  E.  B.  and  G.  B.  up  to  the  date  hereof, 
as  they  do  hereby  respectively  acknowledge  :  And 
WHEREAS  all  the  legacy  duty  payable  in  respect  of  the 
residuary  personal  estate  of  the  said  testator  J.  B.  has 
been  duly  paid  and  proper  receipts  taken  :  And  whereas 
the  costs  and  expenses  of  tlie  said  I.  K.,  L.  M.  and  N.  0. 
in  the  execution  of  the  trusts  of  the  said  will  of  the  said 
testator  J.  B.,  including  the  expenses  attending  the  pre- 
paration and  execution  of  these  presents,  amount  to  the 

sum  o{  £ ,and  the  said  I.  K.,  L.  M.  and  N.  O.  have 

deducted  the   said  sum  of  £ from  the  said  sum  of 

£ cash  in  their  hands  as  aforesaid,  and  have  divided 

the  residue    into  four  equal  shares   amounting  to  the 

sum  of  £ each,  and  have  paid  one  of  such  shares 

unto  each  of  them  the  said  A.  B.,  G.  B.,  E.  B.  and 
G.  B,,  and  have  transferred  one  equal  fourth  share  of 
each  of  the  several  sums  of  Bank  Annuities  and  Stock 
mentioned  in  the  schedule  hereto  into  the  name  of  each 
of  them  the  said  A.  B.,  C.  B.,  E.  B.  and  G*  B.,  as 
they  do  hereby  respectively  acknowledge :  And  whereas 
the  said  I.  K.,  L.  M.  and  N.  0.  have  rendered  to 
the  said  A.  B.,  C.  B.,  E.  B.  and  G.  B.  an  account 
of  the  personal  estate  of  the  said  testator  J.  B., 
and  of  the  application  thereof,  and  of  the  annual 
income  thereof,  and  the  same  has  been  examined  and 
approved  of  and  signed  by  each  of  them  the  said  A.  B., 
C.  B.,  E.  B.  and  G.  B.,  as  they  do  hereby  respectively 
declare,  and  they,  being  satisfied  with  the  account  so 
rendered,  have  agreed  to  release  the  said  I.  K.,  L.  M. 
and  N.  0.  in  manner  hereinafter  appearing :  NOW  THIS 
INDENTUKE  WITNESSETH  that,  in  pursuance  of 
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the  said  agreement^  and  in  consideration  of  the  premises,  puounvxvni. 
He  the  said  A.  B.,  both  as  such  executor  of  the  said    bt  vmiDVAxt 
S.  B.  and  R.  B.  as  aforesaid,  and  also  in  his  own  right,       uqAraM.    ^ 
and  each  of  them  the  said  C.  B.,  E.  B.  and  G.  B.,  in  his  legatees  and 

executor  of 

and  her  own  right,  doth  hereby  release  the  said  I.  K.,  annnitants. 
L.  M.  and  N.  O.  and  every  of  them  and  their  and  every 
of  their  heirs  executors  administrators  estates  and  effects 
from  all  actions  accounts   claims  and  demands  for  or 

in  respect  of  the  said  annuities  of  £ and  £ , 

or  for  or  in  respect  of  the  residuary  personal  estate  of  the 
said  testator,  or  the  dividends  or  annual  income  thereof, 
or  any  part  thereof  respectively,  or  of  the  application 
thereof  respectively,  or  for  or  in  respect  of  any  sale  invest- 
ment loan  or  thing  made  done  or  omitted  by  them  the  said 
I.  K.,  L.  M.  and  N.  O.  or  any  of  them  (particularly  the 
non-conversion  of  the  said  leasehold  premises)  (c),  in  or 
about  JJie  execution  of  the  trusts  of  the  said  will  of  the 
said  testator  J.  B.,  or  in  anywise  relating  to  the  premises. 
In  witkess,  &c. 

.   THE  SCHEDULE  REFEBBED  TO  IN  THE  ABOVE-WRITTEN      Schedule. 

INDENTX7BE. 


XIX. 

RELEASE  by  the  tbustees  of  a  marriage  settlement,  n,Toa>m  xn. 
and  by  the  husband  and  wife,  on  the  transfer  to  the  nr  bispiot  of 
trustees  of  sums  of  stock  bequeathed  to  the  wife  by 
will  and  comprised  in  the  settlement. 


BUMS  OF  STOCK 

BBQUIATHBD  BT 

WILL. 


TO  ALL  TO  WHOM  these  presents  shall  come,  A.  B.  i.  Belearing 
of  &c.,  C.  D.  of  &c.,  [trustees  of  a  settlement  which  had  ^^^'^^^ 
been  made  of  the  fund]  and  E.  F.  of  &c.  and  G.  F.  his 

(c)  See  Bnpra,  p.  151  n.  (&)• 
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PMtOHDBNT  XIX. 

IH  BUPIOT  OF 

8UX8  OF  STOCK 

•BBQUEATHXD  BT 

WILL. 


2.  Jiecitals 
showing  the  title 
to  the  stock  and 
the  settlement 
of  it. 


3.  Recital  of  the 
appointment  of 
a  new  trustee  of 
the  settlement, 
and  of  the  trust 
funds  being 
vested  in'the 
old  ajid  new 
trustees; 


4. — of  all  divi- 
dends having 
been  paid ; 


wife  [the  settlors  and  parties  beneficially  entitled  for  life 
under  the  settlement]  severally  send  greeting  :  [Recital  of 
the  will  of  X.  Y,  giving  G.  F.,  then  Q,  Y,  spinster,  an 
equal  share  with  five  others  in  a  sum  of  £9  per  cent. 
Bank  Annuities,  with  benefit  of  survivorship  and  accruer 
in  case  any  of  the  legatees  should  die  in  the  testators 
lifetime  without  leaving  issue ;  and  also  giving  to  G.  F, 
a  sum  of  £9  per  cent.  Reduced  Bank  Annuities  absolutely ; 
and  appointing  I.  K.  and  L.  M.  his  executors ; — of  the 
testator*s  having  made  several  codicils,  none  of  which 
affected  the  above  legacies,  or  the  appointment  of  executors  ; 
— of  the  death  of  the  testator  without  having  revoked  or 
altered  his  will,  except  so  fa/r  as  the  same  was  altered  by 
the  codicils ; — of  the  probate  of  the  will  and  codicils ; — 
that  none  of  the  legatees  of  the  Consols  died  in  the  testator's 
lifetime  without  leaving  issue; — of  a  settlement  on  the 
murriage  of  E.  F.  and  G.  F.,  by  which  G.  F.*s  share  in 
the  Consols  and  also  the  sum  of  Reduced  Annuities  was 
assigned  to  A.  B.  and  M.  N.  in  trust  for  E.  F.for  life, 
and  afterwards  to  G.  F.for  life,  if  she  should  survive, 
with  trusts  over,  and  with  a  power  {recited  verbatim)  for 
the  trustees  to  give  receipts']  :  And  whereas  by  an  indenture 

dated  the day  of 186—,  and  expressed  to  be 

made  between  {^parties],  in  pursuance  of  a  power  in  that 
behalf  contained  in  the  said  indenture  of  settlement,  the 
said  C.  D.  was  duly  appointed  a  trustee  of  the  same  inden- 
ture in  the  place  of  the  said  M.  N. ;  and  by  the  inden- 
ture now  in  recital  all  the  trust  monies  stocks  funds  and 
premises  by  the  said  indenture  of  settlement  Tested  in  the 
said  A.  B.  and  M.  N.  were  duly  vested  in  the  said  A.  B. 
and  C.  D.  upon  the  trusts  declared  by  the  said  indenture 
of  settlement,  or  such  of  them  as  were  then  subsisting : 
And  whereas  all  dividends  which  have  accrued  due  in 
respect  of  the  share  of  the  said  G.  F.  in  the  said  sums  of 

£ £S  per  cent.  Bank  Annuities,  and  of  the  said 

sum  of  £ £8  per  cent.  Reduced  Bank  Annuities, 
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have  been  paid  to  the  said  E.  F. :  And  whereas  the   pbbobdbvt  xiz. 


said  I.  K.  and    L.  M.,  at  the   request  and  with   the 
consent  of  the  said  E.  F.  and  G.  F.,  have  this  day  trans- 


IN  RESFSOT  or 

SUMS  OF  STOOK 

BEQUEATHED  BT 

ferred  the  sum  of  £ ^£3  per  cent.  Bank  Annuities  will. 

(being  the  one  equal'  sixth  part  or  share  to  which  the  said  5.— of  the 
G.  F.  became  entitled  as  aforesaid  in  the  said  sum  of  stock  to  the 

£ like  annuities  bequeathed  by  the  said  will)  and  also  ^i^^^^^^  .^^ 

the   said  sum  of  £ £S  per  cent.  Beduced  Bank 

Annuities  into  the  names  of  the  said  A.  B.  and  C.  D.  as 
trustees  of  the  said  indenture  of  settlement :  And  whereas  6.— of  agree- 
before  making  the  said  transfer  it  was  agreed  that  the  ^^^^  ^°^  release. 
said  A.  B.  and  C.  D.  (a)  and  also  the  said  E.  F.  and  G.  F. 
dhould  execute  such  release  as  is  hereinafter  contained : 
NOW  THESE  PRESENTS  WITNESS  that,  in  pur-  7.  Testatnm; 
suance  of  the  said  agreement,  and  in  consideration  of  the  '""l®*^- 
premises,  they  the  said  A.  B.  and  CD.,  and  also  the 
Baid  E.  F.  and  G.  F.,  do  and  each  of  them  doth  hereby 
release  the  said  I.  E.  and  L.  M.  and  each  of  them  their 
and  each  of  their  heirs  executors  administrators  estates 
and  effects,  and  also  the  estate  and  effects  of  the  said 
X.  Y.,  from  the  share  to  which  the  said  G.  F.  became 

entitled  as  aforesaid  in.  the  said  sum  of  £ £8  per 

cent.  Bank  Annuities,  and  also  from  the  said  sum  of 

£ £8  per  cent,  reduced  Bank  Annuities,  and  all 

dividends  thereof  respectively,  and  from  all  actions 
accounts  claims  and  demands  for  or  in  respect  of  the 
Baid  share  to  which  the  said  G.  F.  became  entitled  as 

aforesaid,  in  the    said    sum  of    £ £8  per  cent. 

Bank  Annuities,  or  for  or  in  respect  of  the  said  sum 

of  £ £8  per  cent.  Beduced  Bank  Annuities,  or  any 

part  thereof  respectively,  or  any  dividends  for  the  same 
respectively,  or  for  or  in  respect  of  any  act  or  thing  in 
anywise  relating  to  the  premises.     In  witness,  &c. 


(a)  See  supra,  p.  145,  ad  fin. 
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XX. 


BBMCEDEKT  XX.    BELE  ASE  of  SHARES  in  sums  of  stock,  in  which  a  ufk 

interest  had  been  given  by  wiU,  and  which,  subject 
thereto,  fell  into  the  residue; — one  of  the  shares 
having  been  settled,  and  others  having  passed  by  the 

intestacy  and  bequests  of  DECEASED  LEGATEES. 


or  BHABis  or 

STOCK 

BIQUXATHID  BT 

WILL. 


1.  Parties. 


THIS  INDENTURE  made  the 


day  of 


18-, 


2.  Recital  of  a 
will  giving  wife 
an  annuity,  and 
interest  in 
funds  daring 
widowhood ; 


— and  disposing 
of  the  residue 
among  the  tes- 
tator's children 
attaining  21,  or 
being  daughters, 
jnarrying ; 


Between  A.  B.  of  &c.  of  the  first  part,  C.  D.  of  &c. 
and  E.  D.  his  wife  of  the  second  part,  G.  B.  of  &c. 
of  the  third  part,  E.  B.  of  &c,  of  the  fourth  part,  E.  F. 
of  &c.  the  said  A.  B.  and  G.  H.  of  &c.  of  the  fifth  part, 
I.  K.  of  &^c.  and  A.  K.  his  wife  of  the  sixth  part,  and 
L.  M.  of  &c.  andN.  O.  of  &c.  of  the  seventh  part:  [Recital 
of  the  will  of  D.  B.  providing  for  or  confinning  to  his 
wife  F,  B.  an  annuity  of  £400  for  her  life,  and  bequeath- 
ing £8000  to  P.  Q.  and  B:  S.  in  trust  to  invest  the  same, 
and  to  pay  the  income  to  F.  B.for  her  life  or  widowhood']; 
and  as  to  all  the  residue  of  his  the  testator's  personal 
estate,  (subject  to  the  payment  of  his  just  debts  funeral 
and  testamentary  expenses  and  legacies),  he  bequeathed 
the  same  unto  the  said  P.  Q.  and  B.  S.  their  executors 
administrators  and  assigns.  Upon  trust  that  they  or  the 
survivor  of  them  or  the  executors  or  administrators  of 
such  survivor  should,  as  soon  as  conveniently  might  be 
after  his  decease,  make  sale  and  absolutely  dispose  of  and 
convert  into  money  all  such  parts  thereof  as  should  not 
consist  of  money  or  securities  for  money,  and  should  call 
in  collect  and  receive  all  such  parts  thereof  as  should 
consist  of  money  or  securities  for  money ;  and  the 
said  testator  thereby  declared  that  the  said  P.  Q.  and 
E.  S.  or  the  survivor  of  them  or  the  executors  or  ad- 
ministrators of  such  survivor  should  invest  the  monies 
arising  by  any  such  sale  and  conversion,  and  so  to  be 
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collected  and  received  as  aforesaid,  in  their  or  his  names    ^Mo»«wr  xx. 
or  name  npon  real  or  government  securities  or  in  the     o»  shaus  o» 

•  SHOOK 

public  funds,  and  stand  possessed  of  all  such  trust  monies   biqubathbd  bt 

stock  funds  and  securities,  In  trust  to  transfer  the  same         ^'"" 

unto  all  his  children,  (except  his  eldest  son  the  said  A.  B. 

and  his  daughter  the  said  E.  D.),  in  equal  shares,  at  the 

times  and  in  manner  following,  (that  is  to  say),  the  shares 

of  such  of  them  as  should  be  daughters  to  be  transferred 

to  them  respectively  at  their  respective  ages  of  twenty-one 

years  or  days  of  marriage,  which  should  first  happen, 

provided  such  marriage  should  be  solemnized  with  the 

consent  of  the  guardians  of  such  daughters  respectively, 

and  the  shares  of  such  of  them  as  should  be  sons  to  be 

transferred  to  them  respectively  at  their  respective  ages 

of  twenty-one  years,  unless  such  times  respectively  should 

have  happened  in  the  said  testator's  lifetime ;  and  the 

said  testator  thereby  appointed  his  said  son  A.  B.  and 

the  said  P.  Q.  and  R.  S.  executors  of  his  said  will ;  And  8.— of  a  codicil 

boqno&tliiiig 

WHEREAS  the  said  testator  duly  made   and  executed  a  stock  for  life, 

codicil,  dated  the day  of 18-,  to  his  said  wiU,  ^«^*™t  oTor ; 

and  thereby  bequeathed  unto  the  said  P.  Q.  and  B.  S. 
£8000  part  of  his  capital  in  the  £3  per  cent.  Bank  An- 
nuities, Upon  trust  [for  the  widow  for  life  <md  then  for 
the  said    A.   B.   if  he  should  have  any  issm] :    And  4._of  other 

WHEBEAS  the  said  D.  B*  made  other  codicils  to  Sfe^ngSo 

his  said  will,  which  did  not  in  anywise  afifect  the  said  premlseB; 
annuity  of  £400,  or  the  said  legacies  of  £8000  sterling 
and  £8000  £8  per  cent.  Bank  Annuities,  or  the  disposi^ 
tion  made  by  the  said  will  of  the  residue  of  his  personal 

estate :  And  whereas  the  said  D.  B.  died  on  the 6.— of  the  death 

day  of 18 — ,  without  having  revoked  or  altered  his  and  the  probate 

said  will,  except  in  so  far  as  the  same  was  revoked  or  ^JSa^  ^ 
altered  by  the  said  codicils,  and  without  having  revoked  or 
altered  the  said  codicils  or  any  of  them,  except  in  so  £60* 
as  the  earlier  of  them  were  respectively  revoked  or  altered 
by  the  later  of  them,  and  the  said  will  and  codicils  were 
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OF  SHARB8  OF 

STOCK 

BiqUSATHBD  BT 

WILL. 


6.— of  tbe 
children  living 
at  the  testator's 
death,  and  of 
their  having  all 
attained  twenty- 
one  ; 

7. — of  death  of 
one  trustee ; 

8. — of  the  ap- 
pointment of 
new  trustees  of 
the  will  ; 


pREcii>BHT  XX.    proved,  on  the day  of 18 — ,  in  the  Prerogatiye 

Court  of  the  Archbishop  of  Canterbury  by  the  said  A.  B. 
and  B.  S.,  the  said  F.  Q.  having  renounced  probate 
thereof:  And  whereas  the  said  D.  B.  left  living  at  his 
death  the  said  F.  B.  his  widow,  and  the  said  A.  B.,  E.  D., 
C.  B.,  E.  B.  and  A.  K.  then  A.  B.  and  G.  B.  and  H.  B. 
and  no  other  children,  and  all  the  said  children  long 
since  attained  their  respective  ages  of  twenty-one  years : 

And  whereas  the  said  R.  S.  died  on  the day  of 

18 — :  And  whereas  by  an  indenture  dated  the day 

of 18 — ,  and  expressed  to  be  made  between  [partiei], 

in  pursuance  of  a  power  for  that  purpose  in  the  said  will 
contained,  the  said  L.  M.  and  N.  O.  were  appointed  to 
be  trustees  for  the  purposes  declared  by  the  said  will 
and  codicils  in  the  place  of  the  said  F.  Q.,  who  was 
desirous  of  being  discharged  from  the  said  trusts,  and  of 

the  said  R.  S.  deceased  :  And  whereas,  on  the day 

of 18 — ,  the  said  A.  B.,  out  of  the  personal  estate 

of  the  said  D.  B.,  transferred  into  the  names  of  the  said 
L.  M.  and  N.  O.  the  sum  of  £18,888  6«.  8d,  £9  per  cent. 
Bank  Annuities  to  answer  the  said  annuity  of  £400  by 
the  said  will  provided  for  or  confirmed  to  the  said  F.  B.  as 
aforesaid,  and  laid  out  the  said  legacy  of  £8000  be- 
queathed by  the  said  will  in  the  purchase  in  the  names  of 
the  said  L.  M.  and  N.  O.  of  the  sum  of  £9089  10a.  10(f. 
like  annuities,  and  transferred  the  sum  of  £3000  like 
annuities  into  the  names  of  the  said  L.  M.  and  N.  O. 
as  and  in  satisfaction  of  the  said  legacy  of  that  amount 
bequeathed  by  the  hereinbefore  recited   codicil :    Ain> 

whereas  the  said  H.  B.  died  on  the day  of 

18 — ,  intestate,  and  without  having  been  married,  and  on 

the day  of 18 — ,  letters  of  administration  of 

his  goods  and  chattels  rights  and  credits  were  granted 
to  the  said  A.  B.  by  the  Frerogative  Court  of  the  Arch- 
il.—of  the        bishop  of  Canterbury:  And  whereas  on  the  death  of  tba 
£!I^!io!^''^^^  said  H.  B.  the  said  F.  B.,  A.  B.,  E.  D.,  C.  B.,  E.  B., 


9. — of  the  pur- 
chase of  stock  in 
the  names  of  the 
trustees  to 
answer  the  an- 
nuity, and  of  the 
inyestment  of  the 
legacy  given  to 
the  widow  during 
widowhood ; 


10.— of  the 
death  of  one 
child  intestate, 
and  of  the  grant 
of  administra- 
tion to  his 
estate ; 
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A,  K.  (then  A.  B.)  and  G.  B.  became  entitled  in  equal  pbbcbdkht  xx. 

shares  to  the  personal  estate  of  the  said  H.  B.  by  virtue  or  bharbs  or 

of  the  statutes  for  the  distribution  of  the  personal  estate  bbqueItmd  by 
of  intestates  :  And  whereas  by  an  indenture  dated  the  ^'^'" 


day  of 18 — ,  and  expressed  to  be  made  between  e^^te  became 

distzibutable ; 

the  said  I.  K.  of  the  first  part,  the  said  A.  K.  (then  A.  B.  ^g  —of  the 
spinster)  of  the  second  part,  and  the  said  E.  F.,  A.  B.  and  fettiement  of  one 

Z   ^  .  .  legatee's  share 

6.  H.  of  the  third  part,  (being  a  settlement  made  in  con-  on  her  marriage; 
sideration  of  the  marriage  then  intended  and  shortly 
afterwards  solemnized  between  the  said  I.  K.  and  A.  K.), 
the  said  A.  K.  with  the  privity  of  the  said  I.  K.  did 
assign  unto  the  said  E.  F.,  A.  B.  and  G.  H.  their  execu- 
tors administrators  and  assigns,  the  one  equal  fifth  share, 
and  the  equal  seventh  part  of  one  other  equal  fifth  share, 
to  which  the  said  A.  K.  as  a  legatee  under  the  said  will 
of  the  said  D.  B.,  and  as  one  of  the  next  of  kin  of  the 
said  H.  B.  as  hereinbefore  is  mentioned,  was  entitled  in 
reversion  expectant  on  the  death  of  the  said  F.  B.,  in 
the  said  sum  of  ^18,883  6^.  8(2.  jE8  per  cent.  Bank  An- 
nuities, and  the  one  equal  fifth  share  and  the  equal 
seventh  part  of  one  other  equal  fifth  share  to  which  the 
said  A.  K.,  as  a  legatee  lAider  the  said  will  of  tl\e  said 
D.  B.,  and  as  one  of  the  next  of  kin  of  the  said  H.  B. 
as  hereinbefore  is  mentioned,  was  entitled  in  reversion 
expectant  on  the  death  or  second  marriage  of  the  said 
F.  B.,  in  the  said  sum  of  ^£9089  10«.  lOd.  £8  per  cent. 
Bank  Annuities,  To  hold  the  same  unto  the  said  E.  F., 
A.  B. and  G.  H.  their  executors  administrators  and  assigns. 
Upon  the  trusts  in  the  indenture  now  in  recital  declared 
and  contained  concerning  the  same;  And  it  was  by 
the  same  indenture  declared  that  the  receipt  or  receipts 
&c.  [trustees'  receipts  clause  recited  verbatim]:  And  18.— of  the  will 
WHEREAS  the  said  G.  B.  duly  made  and  executed  his  will  legatee  disposing 

dated  the day  of 18—,  and  thereby  bequeathed  <>«  J»^  share ; 

all  his  personal  estate  and  effects  unto  his  brother  the 
said  A.  B«  and  his  four  sisters  the  said  E.  D.,  G.  B., 
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PRECBDUTT  XX. 

or  BHABI8  or 

STOCK 

BEQUEATHED  BT 

WILL. 


14. — of  his 
death,  and  the 
probate  of  hia 
will ; 


15. — of  the  will 
of  the  testator's 
widow,  which 
dispoeed  of  her 
shiure  as  one  of 
the  next  of  kin 
of  her  deceased 
intestate  son ; 


16.— of  her 
death,  and  the 
probate  of  her 
will ; 


17.— of  the 
agreement  that 
the  shares  of  the 
deceased  legatees 
shall  be  trans- 
ferred directly 
to  the  persons 
beneficially  in- 
terested and  not 
to  the  personal 
representatiyes ; 


E.  B.  and  A.  K.  in  equal  shares,  subject  to  the  payment 
of  his  just  debts  and  funeral  and  testamentary  expenses, 
and  subject  to  any  legacies  he  might  thereafter  bequeath 
by  any  codicil  to  that  his  will;  And  the  said  G.  B. 
thereby  appointed  the  said  A.  B.  and  C.  D.  executors  of 
his  said  will :  And  whereas  the  said  G.  B.  died  on  the 

day  of 18 — ,  without  having  revoked  or  altered 

his  said  will,  and  the  same  was  on  the day  of 

18 — ,  proved  by  the  said  A.  B.  and  C.  D.  in  the  Preroga- 
tive Court  of  the  Archbishop  of  Canterbury:  And 
WHEREAS  the  said  F.  B.  duly  made  and  executed  her 

will  dated  the day  of 18 — ,  and  thereby,  after 

making  certain  specific  and  pecuniary  bequests,  bequeathed 
all  the  residue  of  her  estate  and  effects,  (except  such  parts 
of  her  household  goods  and  furniture  plate  linen  books 
pictures  and  trinkets  as  she  might  by  any  codicil  or 
codicils  to  that  her  will  otherwise  specifically  dispose  of), 
to  her  daughters  the  said  C.  B.  and  E.  B.  or  to  such  one 
of  them  as  should  not  have  been  married  at  the  time  of 
her  death,  to  be  equally  divided  between  them  if  they 
both  should  remain  unmarried;  And  she  thereby  ap- 
pointed her  son  the  said  A.  B.  and  her  daughter  the  said 
C.  B.  and  the  said  C.  D.  executors  of  her  said  will :  And 

WHEREAS  the  said  F.  B.  died  on  the day  of 

18 — ,  without  having  revoked  or  altered  her  said  will,  and 

the  same  was  proved  on  the day  of following  in 

the  Principal  Registry  of  the  Probate  Division  of  the 
High  Court  of  Justice  by  the  said  A.  B.,  C.  B.  and 
CD.:  And  whereas  all  the  funeral  administration  and 
testamentary  expenses  and  debts  of  the  said  H.  B.  G.  B. 
and  F.  B.  respectively  have  been  paid  and  satisfied  by  their 
respective  personal  representatives  out  of  other  parts  of 
their  personal  estates,  so  that  the  shares  to  which  the  said 
H.  B.,  G.  B.  and  F.  B.  respectively  became  entitled  as 
hereinbefore  is  recited  in  the  said  sums  of  £18,888  Gs.  8d. 
£Q  per  cent.  Bank  Annuities  and  £9089  lOir.  lOd.  like 
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annuities  are  diyisible  and  transferable  amongst  the  said    p&»ni>nrT  xx. 
seyeral  persons  beneficially  entitled  thereto  respectively     of  shakes  or 
under  the  statutes  for  the  distribution  of  the  estates  of   bkqukItmd  by 
intestates,  and  the  hereinbefore  recited  wills  of  the  said  ^'''^ 

O.  B.  and  F.  B.,  and  it  has  therefore  been  agreed  that 
such  shares  shall  be  transferred  to  the  persons  bene- 
ficially entitled  thereto  as  aforesaid,  and  not  to  the  legal 
personal  representatives  of  the  said  H.  B.,  G.  B.  and 

F.  B.   respectively  (a) :    And  whereas  all  the  legacy  i8.--of  all 
and  other  stamp  duties,  which  have  become  payable  in  duties  having 
respect  of  the  said  sums  of  £13,383  6«.  8d.  £8  per  cent.  ^"^  ^^ ' 
Bank  Annuities,  £9089   10«.   lOd,  like    annuities,  and 

£8000  like  annuities,  and  the  several  shares  of  the  said 
two  first  mentioned  sums,  as  well  under  the  said  will  and 
codicils  of  the  said  D.  B.  as  on  the  death  and  intestacy 
of  the  said  H.  B.  and  under  the  said  wills  of  the  said 

G.  B.  and  F.  B.  respectively,  have  been  paid  and  satisfied 

before  the  date  and  execution  of  these  presents :  And  id.— of  the 

1        t»    t  1  •ix-i-r^-r-i-r^^M-r^       shares  in  which 

WHEREAS    each    of  them   the    said    C.    B.,  £•    B.,  G.  B.,    the  legatees  were 

A.  K,  (then  A.  B.  spinster)  and  H.  B.  was  originally  entiSed^ 
entitled  under  the  said  will  of  the  said  D.  B.  to  the  sum 
of  j£4474  lis.  6(2.  £8  per  cent.  Bank  Annuities  as  one 
equal  fifth  part  of  the  said  sums  of  iC13,8S8  6«.   8d. 
and    d69039    lOs.    lOd.  making    together    the   sum  of 
£22,872  17s.   6d.  £Q  per  cent.  Bank  Annuities :  And  20.— of  the 
WHEBEAS  on  the  death  of  the  said  H.  B.  each  of  them  accrued  on  the 
the  said  F.  B.,  A.  B.,  E.  D.  (or  the  said  C.  D.  in  her  f^atJi  of  the  first 

'  '  ^  legatee  to  each 

right)  C.  B.,  E.  B.,  G.  B.  and  A.  K.  (then  A.  B.  spinster)  of  the  others ; 
became  entitled  to  the  sum  of  £689  48.  6d.  £Q  per  cent. 


(a)  The  olsjeotion  to  transferiiog  the  share  of  a  deceased  person  to  Ab  to  the  paj- 

bis  legatees  or  next  of  kin,  instead  of  to  his  executors  or  adminis-  |°^°^  ^^® 

trators,  is  the  possibility  of  his  baying  left  debts  unpaid,  and  tbo  of  kin  of '^a'^^^ 

liability  to  the  Grown  for  probate  and  legacy  duty ;  but,  if  the  deceafied  person 

executors  or  administrators  concur  in  the  transfer,  and  the  trustees  *°**^  of  to  his 

see  that  the  duty  is  paid,  there  is  little  practical  objection  to  the  aclminLstrators. 
proceeding. 

VOL  %  M 


1C2 


RKI.RAftFil- 


nscEDMjn  xz. 

09  SHARKS  or 

STUCK 

BEQUXATUKD  BT 

WILL. 

21. — and  on  the 
death  of  tn 
second  legatee; 


22. — and  on  the 
death  of  the 
widow ; 


23.— of  one  of 
the  legatees 
hsTing  become 
entitled  to  the 
legacy  given  by 
the  codicil ; 

24.— of  all  din- 
dends  haying 
been  paid,  and 
of  apportion- 
ment of  the 
dividend  last 
receiyed ; 


Bank  AnnnitieSy  as  one  eqnal  seyenth  part  of  the  afoiesaid 
8um  of  JB4474  lis.  6d.  like  annuities,  to  which  the  said 
H.  B.  was  entitled  as  aforesaid :  And  whebeas,  on  the 
death  of  the  said  G.  B.,  each  of  them  the  said  A.  B., 
E.  D.  (or  the  said  C.  D.  in  her  right)  C.  B.,  E.  B.  and 
A.  K.  (or  the  said  I.  K.  in  her  right)  became  entitled, 
under  the  said  will  of  the  said  G.  B.,  to  the  sun  of 
JC1022  ISs.  2d.  £S  per  cent.  Bank  Annuities,  being 
the  amount  of  one  equal  fifth  part  of  the  sums  of 
£U74:  lis.  6d.  like  annuities  and  £689  4».  6d.  like  an- 
nuities to  which  the  said  G.  B,  was  entitled  as  aforesaid : 
And  whekeas,  on  the  death  of  the  said  F.  B.,  each 
of  them  the  said  C.  B.  and  E.  B.  became  entitled 
under  the  said  will  of  the  said  F.  B.  to  the  sum  of 
£819  12s.  3d.  £8  per  cent.  Bank  Annuities,  being  one 
equal  half  part  of  the  said  sum  of  £689  4s.  6d.  like  an- 
nuities, to  which  the  said  F.  B.  became  entitled  as  here- 
inbefore is  mentioned :  And  whereas  the  said  A«  B.  had 
issue  living  at  the  death  of  the  said  F.  B.,  and  thereby 
became  entitled  to  the  said  legacy  of  £8000  £8  per  cent. 
Bank  Annuities  bequeathed  by  the  hereinbefore  recited 
codicil  to  the  said  will  of  the  said  D.  B. :  And  whereas 
all  dividends  which  accrued  due  on  the  said  several  sums 

of  bank  annuities  up  to  the day  of immediately 

preceding  the  death  of  the  said  F.  B.  were  paid  to  the 
said  F.  B.,  and  the  proportionate  part  attributable  to  the 

period  which  elapsed  between  the  said day  of 

and  tlie  death  of  the  said  F.  B.  of  the  half-yearly  dividend 
which  accrued  due  next  after  her  death  on  the  same 
several  sums  of  bank  annuities  has  been  received  by  the 
said  C.  B.,  and  E.  B.,  and  the  residue  of  the  same  half- 
yeai'ly  dividend  has  been  divided  between  the  persons 
interested  in  manner  hereinbefore  appearing  in  the  capital 
of  the  same  sums,  in  proportion  to  their  respective  in- 
terests, and  no  dividends  have  accrued  due  on  the  same 


BELBASES.  16l 

annuities  are  divisible  and  transferable  amongst  the  said    »>obdihi  zz. 
several  persons  beneficially  entitled  thereto  respectiyely     of  shakes  ov 
under  the  statutes  for  the  distribution  of  the  estates  of   bkqukItmd  by 
intestates,  and  the  hereinbefore  recited  wills  of  the  said  ^^^ 

G.  B.  and  F.  B.,  and  it  has  therefore  been  agreed  that 
such  shares  shall  be  transferred  to  the  persons  bene- 
ficially entitled  thereto  as  aforesaid,  and  not  to  the  legal 
personal  representatives  of  the  said  H.  B.,  G.  B.  and 

F,  B.   respectively  (a) :    And  whereas  all  the  legacy  18.— of  all 

legacy  and  stamp 

and  other  stamp  duties,  which  have  become  payable  in  duUes  having 
respect  of  the  said  sums  of  £18,888  6s.  8d.  £8  per  cent.  ^"^  ^^ ' 
Bank  Annuities,  £9089  IO0.  lOd.  like  annuities,  and 
£8000  like  annuities,  and  the  several  shares  of  the  said 
two  first  mentioned  sums,  as  well  under  the  said  will  and 
codicils  of  the  said  D.  B.  as  on  the  death  and  intestacy 
of  the  said  H.  B.  and  under  the  said  wills  of  the  said 

G.  B.  and  F.  B.  respectively,  have  been  paid  and  satisfied 

before  the  date  and  execution  of  these  presents :  And  19.— of  the 

.  .  shares  in  which 

WHEREAS   each    of  them   the    said    C.    B.,  E.    B.,  G.  B.,    the  legatees  were 

A-  K.  (then  A.  B.  spinster)  and  H.  B.  was  originally  ^J^^? 
entitled  under  the  said  will  of  the  said  D.  B.  to  the  sum 
of  £4474  lis.  6d,  £8  per  cent.  Bank  Annuities  as  one 
equal  fifth  part  of  the  said  sums  of  £13,888  6«.   8d, 
and    £9089    lOs.    10^2.   making    together    the   sum  of 
£22,872  lis.   6d.  £8  per  cent.  Bank  Annuities :  And  20.— of  the 
WHEREAS  on  the  death  of  the  said  H.  B.  each  of  them  accrued  on  the 
the  said  F.  B.,  A.  B.,  E.  D.  (or  tiie  said  C.  D.  in  her  ^tee'^to*^'^ 
right)  C.  B.,  E.  B.,  G.  B.  and  A.  K.  (then  A.  B.  spinster)  of  the  others ; 
became  entitled  to  the  sum  of  £689  4^.  6d.  £8  per  cent. 


(a)  The  oljection  to  transferring  the  share  of  a  deceased  person  to  Ab  to  the  pay- 
bis  legatees  or  next  of  kin,  instead  of  to  his  executors  or  adminis-  ?^^^}^  ^^^ 
trators,  is  the  possihility  of  his  baTing  left  debts  unpaid,  and  the  ofkin  o^a^^^ 
liability  to  the  Grown  for  probate  and  legacy  duty ;  but,  if  the  deceatied  person 
executors  or  administrators  concur  in  the  transfer,  and  the  trustees  I'^s*®^  o^  *o  his 
flee  that  the  duty  is  paid,  there  is  little  practical  objection  to  the  administrators. 
proceeding. 
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STOCK 
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WILL. 

21. — and  on  the 
death  of  tm 
second  legatee ; 


22. — and  on  the 
death  of  the 
widow ; 


23. — of  one  of 
the  legatees 
having  become 
entitled  to  the 
legacy  given  by 
the  codicil ; 

24.— of  aU  divi- 
dends  having 
been  paid,  and 
of  apportion- 
ment of  the 
dividend  last 
received ; 


Bank  Annuities,  as  one  equal  seventh  part  of  the  aforesaid 
sum  of  £4474  lis.  6d,  like  annuities,  to  which  the  said 
H.  B.  was  entitled  as  aforesaid :  Aia>  whereas,  on  the 
death  of  the  said  G.  B.,  each  of  them  the  said  A.  B., 
E.  D.  (or  the  said  C.  D.  in  her  right)  C.  B.,  E.  B.  and 
A.  K.  (or  the  said  I.  K  in  her  right)  became  entitled, 
under  the  said  will  of  the  said  G.  B.,  to  the  sum  of 
£1022  ISs.  2d,  £S  per  cent.  Bank  Annuities,  being 
the  amount  of  one  equal  fifth  part  of  the  sums  of 
£4474  lis.  6d.  like  annuities  and  £689  4s.  6d,  like  an- 
nuities to  which  the  said  G.  B.  was  entitled  as  aforesaid : 
And  whkbeas,  on  the  death  of  the  said  F.  B.,  each 
of  them  the  said  C.  B.  and  E.  B.  became  entitled 
under  the  said  will  of  the  said  F.  B.  to  the  sum  of 
£319  12s.  Si.  £8  per  cent.  Bank  Annuities,  being  one 
equal  half  part  of  the  said  sum  of  £689  4s.  6(2.  like  an- 
nuities, to  which  the  said  F.  B.  became  entitled  as  here- 
inbefore is  mentioned  :  And  whereas  the  said  A«  B.  had 
issue  living  at  the  death  of  the  said  F.  B.,  and  thereby 
became  entitled  to  the  said  legacy  of  £3000  £8  per  cent. 
Bank  Annuities  bequeathed  by  the  hereinbefore  recited 
codicil  to  the  said  will  of  the  said  D.  B. :  And  whereas 
all  dividends  which  accrued  due  on  the  said  several  sums 

of  bank  annuities  up  to  the day  of immediately 

preceding  the  death  of  the  said  F.  B.  were  paid  to  the 
said  F.  B.,  and  the  proportionate  part  attributable  to  the 

period  which  elapsed  between  the  said day  of 

and  the  death  of  the  said  F.  B.  of  the  half-yearly  dividend 
which  accrued  due  next  after  her  death  on  the  same 
several  sums  of  bank  annuities  has  been  received  by  the 
said  C.  B.,  and  E.  B.,  and  the  residue  of  the  same  half- 
yearly  dividend  has  been  divided  between  the  persons 
interested  in  manner  hereinbefore  appearing  in  the  capital 
of  the  same  sums,  in  proportion  to  their  respective  in- 
terests, and  no  dividends  have  accrued  due  on  the  same 
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smns  since  the  half-yearly  dividend  day  last  aforesaid :    PBioDm  u^ 
And  whereas  the  said  L.  M.  and  N.  O.  have  transferred     or  shams  of 
into  the  name  of  the  said  A.  B.  the  sum  of  J64661 19«.  6d.    BiquiijinD  bt 
£8  per  cent.  Bank  Annuities,  being  the  aggregate  amount         ^"^ 
of  the  said  sums  of  £8000,  £689  4«.  6d.  and  £1022  ISs.  2d.  26.-^f  the 
like  annuities,  to  which  the  said  A  B.  is  entitled  as  seyeiai  legatees 
hereinbefore  is  mentioned,  and  haye  (with  the  privity  and  ^^^^^f^' 
consent  of  the  said  E.  D.)  transferred  into  the  name  of 
the  said  C.  D.  the  sum  of  £1661  19^.  6d.  £8  per  cent. 
Bank  Annuities,  being   the  aggregate  amount  of  the 
said  sums  of  £689  4s.  6d.  and  £1022  IBs.  M.  like  an- 
nuities to  which  the  said  E.  D.  or  the  said  C.  D.  in  her 
light  is  entitled  as  hereinbefore  is  mentioned,  and  have 
transferred  into  the  name  of  each  of  them  the  said  C.  B. 
and  E.  B.  the  sum  of  £6456  80.  5c2.  £8  per  cent.  Bank 
Annuities,  being  the  aggregate  amount  of  the  said  several 
sums  of  £4474  11«.  6i.,  £689  is.  6d.,  £819  12«.  8d.  and 
£1022  16s,  2d.  like  annuities  to  which  they  the  said 
C.  B.  and  E.  B.  are  respectively  entitled  as  hereinbefore 

direction  of  the  said  I.  K.  and  A.  K.)  transferred  into  the 
names  of  the  said  E.  F.,  A.  B.  and  G.  H.,  as  trustees  of 
the  hereinbefore  recited  indenture  of  settlement,  the  siun 
of  £6118  16s.  £8  per  cent.  Bank  Annuities,  being  the  ag- 
gregate  amount  of  the  said  several  sums  of  £4474  Us.  6d. 
and  £689  4s.  6d.  like  annuities  to  which  the  said  A.  K. 
and  I.  K.  in  her  right  became  entitled  as  hereinbefore  is 
mentioned,  and  which  by  the  said  indenture  of  settlement 
were  assigned  to  the  said  E.  F.,  A  B.  and  G.  H.  their 
executors  administrators  or  assigns  as  aforesaid,  and  have 
(with  the  privity  and  consent  of  the  said  A.  K.)  trans- 
ferred into  the  name  of  the  said  I.  K.  the  said  sum  of 
£1022  158.  2d.  £8  per  cent.  Bank  Annuities  to  which  the 
said  A.  K.  or  the  said  I.  K.  in  her  right  became  entitled 

after  the  date  and  execution  of  the  said  indenture  of  settle- 
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26. -of  the 
agreement  to 
execute  the  pre- 
sent releases. 

27.  Testatum  ; 
— release  by  all 
the  persons  in- 
terested to  the 
trustees  under 
the  will  of  the 
original  testator 
of  the  entire 
sums  bequeathed 
and  their  respec- 
tivc  shares 
therein. 


8.  Further 
tcfitfttum ; 
— release  by  the 
legatee  in  res]^)cct 
of  the  legacy 
given  by  the 
codicil. 

As  to  the  costs  of 
the  release. 


ment  as  aforesaid  (b) :  And  whereas  before  making  the 
several  transfers  aforesaid  it  was  agreed  that  the  several  re- 
leases hereinafter  contained  should  be  made  and  executed : 
NOW  THIS  INDENTURE  WITNESSETH  that,  in 
pursuance  of  the  said  agreement,  and  in  consideration  of 
the  premises,  they  the  said  A.  B.,  C.  D.,  E.  D.,  C.  B., 
E.  B.,  E.  F.,  G.  H.  and  the  said  I.  K.  and  A.  K.,  accord- 
ing to  their  several  and  respective  rights  and  interests  in 
the  premises,  do  and  each  of  them  doth  hereby  release  the 
said  L.  M.  and  N.  O.  and  each  of  them  their  and  each 
of  their  heirs  executors  administrators  estates  and  effects, 
and    also  the   estate   and   effects    of  the  said   D.  B., 
from  the  said  sum  of  £18,883  6^.  8d.  £3  per  cent.  Bank 
Annuities  so   set  apart  to  answer  the  said  annuity  of 
£400  as  aforesaid,  and  from  the  said  sum  of  £8000  by 
the  said  will  of  the  said  D.  B.  bequeathed  as  aforesaid, 
and    the   said  sum  of  £9089   10s.   lOdf.   £8  per  cent. 
Bank  Annuities  in  which  the   same  was  invested  as 
aforesaid,  and  from  the  respective  parts  and  shares  of 
the  releasing  parties  in  the  said  sums  respectively,  and 
from  all  dividends    and  income   for   or  in  respect  of 
the  said  sums  respectively,  or  the  several  shares  thereof 
respectively,  and  from  all  actions  accounts  claims  and 
demands  for  or  in  respect  of  the  said  sums  or  any  of  them 
or  any  part  thereof  respectively,  or  the  dividends  or  in- 
come of  the  same  respectively,  or  for  or  in  respect  of 
anything  in   anjrwise   relating  to  the  premises:   AND 
THIS  INDENTURE   ALSO   WITNESSETH  that, 
in  fru*ther  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  premises,  he  the  said  A.  B.  doth  hereby 


(h)  Ordinarily  the  costs  incident  to  the  preparation  and  exeontion 
of  a  release  are  deducted  by  the  trustees  from  the  corpus  of  the 
trust  funds  prior  to  the  transfer  to  the  parties  entitied;  and  the 
fact  of  such  deduction  having  been  made  is  recited.  (See  Pre- 
cedent XVJLLi.  supra,  p.  152).  Sometimes,  however,  as  in  the 
present  case,  the  costs  are  paid  by  the  parties,  and  no  recital  is 
then  necessary. 
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release  the  said  L.  M.  and  N,  O.  and  each  of  them    pbhcbdwixx. 
their  and  each  of  their  heirs  executors  administrators    orBHARisor 
estates  and  effects,  and  abo  the  estate  and  effects  of  biqummbby 
the  said  D.  B.,  from  the  said  sum  of  £3000  £d  per         ^^^ 
cent.  Bank    Annuities    so  bequeathed  by  the  herein- 
before recited  codicil  to  the  said  will  of  the  said  D.  B. 
as  aforesaid,  and  from  aU  dividends  and  income  in  re-  i 

Bpect  of  the  same,  and  from  all  actions  accounts  claims 
and  demands  for  or  in  respect  of  the  last-mentioned 
sum,  or  the  dividends  or  income  thereof,  or  for  or  in 
respect  of  anything  in  anywise  relating  to  the  premises : 
AND   THIS  INDENTURE  ALSO  WITNESSETH  29.  Further 
that,  in  further  pursuance  of  the  said  agreement,  and  in  -.release 'to  the 
consideration  of  the  premises,  they  the  said  CD,  and  ^/^^*^',,f 
E,  D.,  C.  B.,  E.  B.,  E,  F.,  G.  H.  and  1.  K.  and  A,  K.  died  intestate  ?n 

-  respect  of  his 

do  and  each  of  them  doth  hereby  release  the  said  A.  B.  share. 
his  heirs  executors  administrators  estate  and  effects,  and 
also  the  estate  and  effects  of  the  said  H.  B.,  from  the 
several  parts  to  which  they  the  releasing  parties  are 
respectively  entitled,  as  hereinbefore  is  mentioned,  of  the 
shares  to  which  the  said  H.  B.  was  entitled  as  aforesaid 
in  the  aforesaid  sum  of  £22,872  lis.  6d.  £3  per  cent. 
Bank  Annuities,  and  from  all  dividends  and  income 
in  respect  of  the  same  parts  respectively,  and  from 
all  actions  accounts  claims  and  demands  for  or  in 
respect  of  the  said  parts  respectively  or  any  part  thereof 
respectively  or  the  dividends  or  income  thereof  respec- 
tively, or  of  any  part  thereof  respectively,  or  for  or  in 
respect  of  anything  in  anywise  relating  to  the  premises  : 
AND   THIS  INDENTURE  ALSO  WITNESSETH  80.  Farther 

testatum  ; 

that,  in  further  pursuance  of  the  said  agreement,  and  in  — reieaso  to  the 
consideration  of  the  premises,  they  the  said  A.  B.,  C,  D.,  ie^^"hf  \[qx 
E.  D,,  E,  B.  and  I.  K.  and  A.  K.  do  and  each  of  them  leaving  a  will. 
doth  hereby  release  the  said  A.  B.  and  C.  D.,  and  each 
of  them,  their  and  each  of  their  heirs  executors  adminis- 
trators estates  and  effects,  and  also  the  estate  and  effects 
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relbasss* 


pRgQiDprT  XX.    of  the  said  G.  B.,  from  the  several  parts  to  which  they 
or  SHAKES  OF     the  releasing  parties  are  respectively  entitled  as  aforesaid, 
BFQUKiiTHED  BY   ^i^^er  thc  Said  will  of  the  said  G.  B.,  in  the  shares  to 
^^^  which  the  said  G.  B,  was  entitled  as  aforesaid  in  the  said 

sum  of  iE22,872  17a.  6(2.  £8  per  cent.  Bank  Annuities^ 
and  from  all  dividends  and  income  in  respect  of  the 
same  parts  respectively,  and  from  all  actions  accounts 
claims  and  demands  for  or  in  respect  of  the  same  parts 
respectively  or  any  part  thereof  respectively,  or  the  divi- 
dends or  income  thereof  respectively  or  any  part  thereof 
respectively,  or  for  or  in  respect  of  anything  in  anywise 
31.  Further        relatmg  to  the  premises :  AND  THIS  INDENTURE 

testatum  ; 

-release  to  the    ALSO  WITNESSETH  that,  in  further  pursuance  of 

executors  of  the      , ,  .  ,     ,  ,  .  •  j        .•  i»  x-l 

testator's  vidow.  the  said  agreement,  and  m  consideration  of  the  premises, 

they  the  said  C.  B.  and  E.  B.  do  and  each  of  them  doth 
hereby  release  the  said  A.  B.,  C.  B.  and  C.  D.,  and  each 
of  them,  their  and  each  of  their  heirs  executors  adminis- 
trators estates  and  effects,  and  also  the  estate  and  effects 
of  the  said  F.  B.,  from  the  several  parts  to  which  they 
the  said  C.  B.  and  E.  B.  are  respectively  entitled  as 
aforesaid  under  the  said  will  of  the  said  F.  B.  of  the 
share  to  which  she  was  entitied  as  aforesaid  in  the 
said  sum  of  ^£22,872  17s.  6d.  £9  per  cent.  Bank 
Annuities,  and  from  all  dividends  and  income  in  respect 
of  the  same  parts  respectively,  and  from  all  actions 
accounts  claims  and  demands  for  or  in  respect  of  the 
said  parts  respectively  or  any  part  thereof  respectively 
or  of  the  dividends  or  income  thereof  respectively  or  any 
part  thereof  respectively,  or  for  or  in  respect  of  anything 
in  anywise  relating  to  the  premises  (c).     In  witness,  &c. 


Releases  to 
several  persons 
embodied  in  the 
same  deed. 


(c)  It  must  be  borne  in  mind  that  the  principal  object  of  the  present 
deed  is  the  release  of  the  trustees  under  the  original  will  and  codicil, 
and  that  the  subsequent  releases  are  merely  subsidiary,  and  are  em- 
bodied in  this  deed  only  because  the  shares  of  the  deceased  parties 
are  paid  directly  to  their  next  of  kin  and  legatees,  and  not  to  their 
administrators  or  executors.    In  strictneBs,  the  releases  to  theea 
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XXI. 

KELE  ASE  of  the  executors  and  trustees  of  a  will  hy  prkcbdrnt  xxi. 

the  TENANT  FOR  LIFE  o/",  and  ike  person  entitled  in  bt  the  tbnavt  . 

^        jt  ^  ^T.       ^      ^    ^       I  -     *.  .^  FOR  LIFB  ANP 

reversion  fe>,  the  residue  of  the  testator  s  personal  jiavKasioFBE  o? 

estate.    Proviso  that  the  release  shuU  not  extend  to  bmiduart  pbr. 

SONAL  BSTATE. 


the  funds  acty4dly  held  by  the  trustees. 

TO  ALL  TO  WHOM  these  presents  shall  come,  C.  B.  i.  Releasing 

IMirties. 

of  &c.,  the  widow  of  A.  B.  deceased,  and  D.  B.  of  &c., 
the  only  child  of  the  said  A.  B.  and  C.  B.,  severally  send 
greeting:  Whereas  the  said  A.  B.  duly  made  and  exe-  ^u^^J^aU 

cuted   his  will  dated  the  day  of  18 — ,  and  the  testator's 

-      property,  sub- 
thereby  gave  "  all  he  had  "  to  his  wife  the  said  C.  B.  for  ject  to  thepay- 

her  life,   and  then  to  their    son  absolutely;    and  the  J^g^i^/toTis 
testator  gave  to  the  said  C.  B.  absolutely  £ ;  and  Y^^  ^^^  ^^e,  and 

*=*  *'  then  to  his  son 

he    gave   to    C.   D.   of  &C.,  E.  F.    of  &C.,  G.   H.   of  &C.,   absolutely; 

and  I.  K.  of  &c.  £ each ;   and  the  said  testator 

thereby  appointed  the  said  C.  B.,  C.  D.,  E.  F.,  G.  H. 

and  I.   K.   his   executors,   and   guardians  to  his   son : 

And  whereas  the  said  A.  B.  made  several  codicils  to  8-70*  codicils 

his  said  will  and  thereby  gave  several  pecuniary  legacies  : 

And  whereas  the  said  A.  B.  died  on  the day  of 


admiDifltrators  and  executors  ought  all  to  be  by  separate  deeds,  to  re 
nudn  in  their  respective  cuBtodies ;  but  they  are  placed  in  this  deed  to 
save  the  expense  of  such  separate  deeds.  If  the  shares  of  the  deceased 
parties  had  been  transferred  to  their  administrators  or  executors, 
they  alone  would  have  released  the  trustees  under  the  original  will 
and  codicil  in  respect  of  those  shares,  and  would  have  obtained  dis- 
charges in  such  manner  as  they  thought  fit  from  the  persons  to  whom 
they  were  accountable.  In  determining  whether  a  release  must  be 
by  a  separate  deed,  or  may  be  included  in  a  deed  containing  other 
releases  or  matters,  the  question  is,  in  whose  custody  the  deed  will 
remain,  inasmuch  as  it  is  obviously  desirable  that  a  release  should 
Tomain  in  the  custody  of  the  persons  released — ^the  persons  who  are 
to  make  use  of  it  if  need  be. 
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PRRCKDENT  XXI.  18 — ,  wlthout  haYuig  revoked  or  altered  his  said 

BY  THE  TKiTAiTT  will,  cxccpt  Id  80  faT  as  the  same  was  revoked  or  altered 

KEVBMioNKR  OF  ^J  ^^  ^^^^^  codicils,  and  without  having  revoked  or  altered 

RKsiDUAEY  PER-  i]^q  gj^^j  codlcUs  or  anv  of  them,  and  the  same  will  and 

SONAL  ESTATE.  ,    ,  ^  ' 

codicils  were  proved  on  the day  of  18 —  m 

of~twtator  and     ^®  Principal  Registry  of  the  Court  of  Probate  by  the  said 
^•n^*!,''^-!     C.  B.,  C.  D.,  E.  F.,  G.  H.  and  I.  K. :  And  whereas  the 

will  and  codicils ; 

5.— of  the  per-     personal  estate  of  the  said  A.  B.  at  his  death  consisted  of 

thrteSit^at      ^^^  foUowing  particulars  (that  is  to  say)  £ cash  at 

his  death;  his  bankers,  £ in  Exchequer  Bills,  £ £S  per 

cent.  Bank  Annuities,  £ New  £Q  per  cent.  Bank 

Annuities)  £ £8  per  cent.  Beduced  Bank  Annuities, 

standing  in  his  own  name,  certain  leasehold  heredita- 
ments situate  at in  the  county  of and  holden 

of  for  a  term  of years  fi'om  the day  of 

18 — ,  and  certain  sums  of  money  owing  to  him 


and   amounting  in   the  whole   to   the   sum  of  £ : 

6.— of  the  And  whereas  the  said   C.  B.,  C.  D.,  E.  P.,  G.  H. 

&c!^  having  been  ^^^^  I-  K.  shortly  after  the  testator's   death  collected 

paid  out  of  cer-      ^^^   g^^  ^  ^^  j^j^^g  ^^^  ^^  j^^    ^^^   g^jj  ^^  ^^^  g^^^^ 
tain  funds,  ©  ' 

and  the  residue     of  £ Exchequer  Bills,  and  out  of  the  monies  so  col- 
invested  I 

lected  and  the  said  cash  at  the  testator's  bankers  and  the 

money  which  arose  from  the  said  sale  of  Exchequer  Bills 

paid  the  funeral  and  testamentary  expenses  and  debts 

of  the    said  testator  and  the  legacies  bequeathed  by 

his  said  will  and  codicils,  and  laid  out  the  residue  of 

the  same  monies  in  the  purchase  in  the  names  of  the 

said  C.  D.,  E.  F.,  G.  H.  and  I.  K.  of  a  sum  ot  £ 

7.— of  the  £3  per  cent.  Bank  Annuities  :  And  whereas  the  said 

testator'restate^  sums  of  £ £S  per  cent.  Bank  Annuities,  £ 

consisting  of        jj^^  £3  p^j.  ^^^^^  gj^^  Annuities,  and  £ £3  per 

stock  remaining  *^  ^  '  * 

at  his  death;       cent.  Beduced  Bank  Annuities  remain  standing  in  the 
8. —of  the  in-      name  of  the  said  A.  B. :  And  whereas  the  said  C.  D,, 

©r^e^ trust  ^     E-  ^'9  ^'  H"  ^^d  !•  ^'9  w^^^  ^^^  concurrence  of  the 
estate  on  mort-     gj^j  Q  5     ^  the  month  of 18—  sold  the  sum  of 

gage; 

£ £3  per  cent.  Bank  Annuities,  part  of  the  said 
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sum  oi  £ like  annuities,  leaving  the  sum  of  £ pwdordiht  xn. 

like  annuities,  the  residue  of  the  same  sum,  and  ad-  btthitrhahx 

vanced  the  net  monies  produced  by  such  sale,  amounting  ^J^  ™™  of 

to   the  sum  of  £ ,  to  X,  Y.  upon  a  mortgage   of  bmiduarypbr- 

^  °    ^  80NAL  ESTATE. 


estates  at and  elsewhere  in  the  county  of  i in 

Ireland,  made  by  an  indenture  dated  the  day  of 

18 — ,  and  expressed  to  be  made  between  X.  Y,  of 

the  one  part  and  the  said   C.  D.,  E.  F.,  G.  H.  and 
I.  K.  of  the  other  part :  And  whereas  the  said  D.  B.  is  9. .-of  the  tee- 
the only  child  of  the  said  A.  B,  and  C.  B.,  and  attained  J^^'^  ^ftein^ 

his  age  of  twenty-one  years  on  the  day  of  twenty-one; 

18 — :  And  whereas  the  dividends  and  income  of  the  10.— of  all  in- 
whole  of  the  said  trust  monies  stocks  funds  securities  been  paid  to  the 
and  the  net  rents  of  the  said   leasehold   estates  have  ^"^^^^for^i^e;  , 
been  paid  to  or  received  by  the  said  C.  B.  up  to  the  day 
of  the  date  of  these  presents :  And  whereas  the  said  C.  B.  ii.~of  the 
and  D.  B.,  being  satisfied   with  the  account  rendered  trosten^heing 
of  the  personal  estate  of  the  said  A.  B.,  and  of  the  S^^  w^d^Jt^ 
disposition  and  application  thereof,  and  with  the  conduct  of  the  trustees, 
of  the  said  C.  D.,  E.  F.,  G.  H.  and  I.  K.  in  the  exe-  ment  to  release 
cation  of  the  said  will  and  in  relation  to  the  premises,     ^^ 
have  agreed  to  execute  such  release  to  them  as  is  herein- 
after contained  subject  nevertheless  to  the  proviso  herein- 
after contained ;    And  the   said   D.  B.,  being  satisfied 
with  the  conduct  of  the  said   C.  B.  in  relation  to  the 
premises,  has  also  agreed  to  execute  such  release  to  the 
said  C.  B.  as  is  hereinafter  contained,  subject  to  the 
proviso  aforesaid:  NOW  THESE  PBESENTS  WIT-  12.  Testatnm; 
NESS  that,  in  pursuance  of  the  said  agreements,  and  in  r^®'*®'*^  rei^ 

■^  ,  ^  '  in  respect  of  the 

consideration  of  the  premises,  they  the  said  C.  B.  and  trast  estate  and 
D.  B.  do  and  each  of  them  doth  hereby  release  the  said  thcrewiuT 
C.  D.,  E.  F,,  G.  H.  and  I.  K.,  and  every  of  them, 
their  and  every  of  their  heirs  executors  administrators 
estates  and  effects.  And  he  the  said  D.  B.  doth  hereby 
'release  the  said  C.  B.  her  heirs  executors  adminis- 
trators  estates  and  effects,  from  all  actions  accounts 
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PRsoiBm  XXL 

BT  THB  TIVAHV 

V0&  Lira  AXB 

SBYIBSIONSR  OV 

RI8IDVART  PIR- 

BOHAL  B8TATI. 


18.  Proyisothat 
the  release  shall 
not  extend  to 
the  fonds 
actually  held  by 
the  tmstees. 


claims  and  demands  for  or  in  respeet  of  the  administra- 
tion disposition  or  application  of  the  personal  estate  of 
the  said  A.  B.  or  any  part  thereof,  or  for  or  in  respect  of 
any  sale  loan  investment  act  or  ihing  made  done  or  exe- 
cuted or  neglected  or  omitted  by  the  said  C.  B.,  C.  D., 
E.  F.,  O,  H.  and  I.  K.  or  any  of  them  in  or  about  the 
personal  estate  of  the  said  A.  B.  or  any  part  thereof, 
or  in  the  execution  of  his  said  will  and  codicils,  or 
in  relation  thereto,  or  for  or  in  respect  of  any  other 
thing  in  anywise  relating  to  the  premises :  Provtoed 
ALWAYS,  and  the  said  C.  B.  and  D.  B.  do  hereby  ex- 
pressly declare  that  the  release  hereinbefore  contained 
shall  in  nowise  operate  to  release  the  said  C.  B.,  G.  D., 
E.  F.,  G.  H.  and  I.  K.,  or  any  of  them,  their  or  any 
of  their  heirs  executors  administrators  estates  or  effects, 
from  the  said  sums  of  £ £S  per  cent.  Bank  An- 
nuities, £ New  £8  per  cent.  Bank  Annuities,  £ 

£9   per    cent.    Beduced    Bank   Annuities,   £ £S 

per  cent.  Bank  Annuities,  and  £ advanced  upon 

mortgage  as  aforesaid,  or  any  of  them  or  any  part 
thereof  respectively  or  the  dividends  or  income  henceforth 
to  accrue  due  for  the  same,  or  from  the  said  leasehold 
premises,  and  the  rent  henceforth  to  accrue  due  for  the 
same  (a).    In  witness,  &c. 


Method  of 
framing  a  release 
of  the  dealings 
vith  the  trust 
estate  generally 
up  to  a  given 
period. 


(a)  Whenever  a  release  is  to  be  given  in  lespect  of  all  tranfiactiana 
up  to  the  date  of  the  release,  but  before  the  determination  and  final 
settlement  of  the  trust,  the  most  convenient  course  is  (as  in  the 
Precedent  in  the  text),  to  make  the  release  absolute  and  unqualified, 
as  on  a  final  settlement,  and  afterwards  to  restrain  it  by  a  proviso 
extending  to  the  ftmds  specified. 
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XXII. 

RELEASE   hy  the  surviving  tenant  for  life,  and  the  pmo«»bht  xxn. 
PERSON  entitled    in  reversion,   tmder  a  marriage  to  thb  trustem 

^  ,  ,        .  or  A  8BTTLXMBHT 

SETTLEMENT  Of  STOCK  and  MONET  lent  On  MORTGAGE,      bt  tknakt  roR 

Proviso  that  the  release  shall  not  take  effect,  as  to     ^^"^,0^^^. 

part  of  the  fimds,  tUl  certain  acts  have  been  done  by  

the  trustees.  Proviso  that  the  release  shall  not  extend 
to  the  funds  actually  remaining  vested  in  the  trustees. 
Account  appended  in  a  schedule. 

TmS  INDENTURE  made  the day  of  --. —  18—,  1-  P^i^ 

Between  C.  B.  of  &c.,  the  widow  of  A.  B.  deceased  [the 
tenant  for  life],  of  the  first  part,  D.  B.  of  &c.,  the  only 
child  of  the  said  A.  B.  and  C.  B.,  of  the  second  part,  and 
C.  D.  of  &c.,  E.  F.  of  &c.,  G.  H.  of  &c.,  and  I.  K.  of  &c. 
[trustees],  of  the  third  part :  [Recital  of  a  Tnarriage  settle-  titl^^Si^toist 
ment  vesting  trust  funds  in  four  trustees  upon  trust  for  A,B.  ftmda ; 
and  C.  B.  in  stLccession  for  life,  and  afterwards  in  trust 
for  their  child  and  children  attaining  twenty-one  {the  trusts 
being  set  out  at  length  down  to  and  including  that  for  ike 
children  and  that  to  vary  securities) — of  the  deaths  of  the  old 
and  the  appointment  of  new  trustees, — of  the  death  of  A.  B., 
— of  various  dealmgs  mth  the  trust  funds  including  the 
loan  of  monies  on  mortgages  to  X.  and  Y., — and  particu- 
larly of  a  loan  of  £ to  C,  B.  upon  the  security  of  a 

conditional  surrender  of  a  copyhold  estate,  and  of  a  further 

loan  of  £ to  C.  B.  upon  a  further  charge  by  deed  of 

covenant  on  the  same  estate]  :  And  whereas  the  said  D.  B.  ?-f"®'  *}*®" 

-*  being  only  one 

was  the  only  child  of  the  said  A.  B.  and  C.  B.,  and  attained  son  of  ihe 

his  age  of  twenty-one  years  on  the day  of 18 — :  ™*"^™*®' 

[Recital  of  an  indenture  of  even  date  tvith  the  present  deed 
{bt£t  noticed  as  not  yet  having  been  executed  by  the  trustees), 
whereby  D.  JB.  and  C.  B.,  having  agreed  that  the  copyhold 
estate  should  be  limited  to  G.  B.for  life,  with  remainder  to 
D.  B.  in  fee,  and  that  JD.  B.  should  take  such  remainder  in 
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PBBOBDBiri  XXU. 

TO  TKK  TBU8TKB9 
OF  A  SBTTLBHBJTT 

BT  TBRANT  FOB 
LIFB  ABD 

BBYBBSIOBBB. 

4. — of  the  funds 
now  remaining 
sabject  to  the 
truBts; 


6.— of  agree- 
ment for  the 
Aeleaae  sabject 
to  certain  pro- 
visoes. 


6.  Testatum  ; 
-^general  re- 
lease in  respect 
of  the  trust 
funds. 


lieu  of  hia  reveraumary  interest  in  the  money  charged  upon 
it,  the  trustees  by  the  direction  ofD.  B.  and  C.  B.  covenant 
to  surrender  accordingly,  freed  from  such  money'\ :  And 
WHEREAS  the  only  monies  which  now  remain  vested  in  the 
said  C.  D.,  E.  F.,  G.  H.  and  I.  K.  upon  the  trusts  of  the 
said  recited  indenture  of  settlement  are  the  said  sum  of 

£ owing  to  them  hj  the  said  X.,  and  the  said  sum  of 

£ owing  to  them  by  the  said  Y.  as  aforesaid,  and  all  in- 
terest which  has  accrued  due  on  the  same  respectively 
has  been  paid  to  the  said  C.  B.:  And  whebeas 
an  account  of  the  disposition  and  application  of  the 
said  trust  monies  stocks  funds  and  securities  comprised 
in  the  said  indenture  of  settlement,  and  of  the  income 
thereof  is  set  forth  in  the  schedule  hereunder  writteHi 
and  the  said  C.  B.  and  D.  B.,  having  examined  the 
said  account,  and  being  satisfied  therewith,  and  with 
the  conduct  of  the  said  trustees  in  the  execution  of 
the  trusts  of  the  same  indenture  up  to  the  date  of 
these  presents,^  have  agreed  to  execute  such  release  as  is 
hereinafter  contained,  subject  nevertheless  to  the  provi- 
soes hereinafter  contained :  NOW  THIS  INDENTURE 
WITNESSETH  that,  in  pursuance  of  the  said  agree- 
ment in  this  behalf,  and  in  consideration  of  the  premises, 
they  the  said  C.  B.  and  D.  B.  do,  and  each  of  them  doth, 
hereby  release  the  said  C.  D.,  E.  F.,  G.  H.  and  I.  K.,  and 
every  of  them,  their  and  every  of  their  heirs  executors 
administrators  estates  and  effects,  from  the  said  sums 

of  £ and  £ advanced  and  paid  to  the  said  C.  B. 

as  aforesaid,  and  all  interest  for  the  same,  and  from  all 
actions  accounts  claims  and  demands  for  or  in  respect 
of  the  same  sums  respectively,  or  the  interest  thereof 
respectively,  or  any  part  thereof  respectively,  or  for  or 
in  respect  of  any  sale  purchase  loan  investment  act 
or  thing  made  done  committed  or  executed  or  neglected 
or  omitted  by  the  said  C.  D.,  E.  F.,  G.  H.  and  L  K,  or 
any  of  them,  in  or  about  the  trust  monies  stocks  funds  or 
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securities  comprised  in  th6  said  indenture  of  settiement, 
or  at  any  time  subject  thereto,  or  any  of  them,  or  any 
part  thereof,  or  in  the  execution  of  the  trusts  of  the  same 
indenture^  or  in  relation  thereto,  or  for  or  in  respect  of 
anything  in  anywise  relating  to  the  premises  :  Pboyided 
ALWAYS,  and  they  the  said  G.  B.  and  D.  B.  do  hereby 
expressly  declare,  that  the  release  hereinbefore  contained 
shall  not  operate  to  release  the  said  C.  D.,  E.  F.,  G.  H., 
and  I.  K,  or  any  of  them,  their  or  any  of  their  heirs 
executors  administrators  estates  or  effects  firom  the  said 

sums  of  ^— —  and  £ charged  on  the  said  copyhold 

premises  as  aforesaid,  or  either  of  them,  or  any  part 
thereof  respectively,  or  any  interest  for  the  same  respec« 
tirely,  until  the  said  C.  D.,  E.  F.,  G.  H.  and  I.  K.  shall 
have  executed  the  hereinbefore  recited  indenture  of  even 
date  with  these  presents,  and  have  surrendered  the  copy- 
hold hereditaments  therein  mentioned  in  pursuance  of 
the  covenant  therein  contained :  Provided  also,  and 
the  said  C.  B,  and  D.  B.  do  hereby  expressly  declare, 
that  the  release  hereinbefore  contained  shall  not  operate 
to  release  the  Cffiid  C.  D.,  E.  F.,  G.  H.,  and  I.  K.,  or  any 
of  them,  their  or  any  of  their  heirs  executors  adminis- 
trators estates  or  effects  from  the  said  sum  of  £ 

owing  from  the  said  X.  as  aforesaid,  or  the  interest 
henceforth  to  accrue  due  thereon,  or  from  the  said  sum 

of  £ owing  from  the  said  Y.  as  aforesaid,  or  the 

interest  henceforth  to  accrue  due  thereon.      In  wit- 
KE88,  See. 

^  THE   SCHEDULE  ABOVE   REFEBRED   TO. 


PRIClBm  XXIL 

TO  THB  TBVSmS 
or  A  BBTTLEXKHT 

BT  TKITAMT  lOR 
Lira  AMD 

BSTSBnonCB. 

7.  Fnmflothat 
the  release  shall 
not  operate  as  to 
certain  funds  till 
the  tmstees  hare 
done  certain 
acts. 


8.  ProTiaothat 
the  release  shall 
not  extend  to 
the  fnnds  re- 
maining in  the 
hands  of  the 
tmstees. 


i 
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PEBoionTzxin.  RELEASE   by  a  jointress  of  hereditaments  from  a 
BTAJOIHTBS88  JOINTURE  ckargcd  thereon,  and  on  other  heredita- 

MENTSy  and  SURRENDER  by  the  trustees  of  the  term 
created  for  securing  the  jointure  (a). 


1.  Parties.  THIS  INDENTURE  made  the day  of 18—, 

Between  A.  B.  of  &c.  [jointress]  of  the  first  part,  0.  D. 
of  &c.  and  £.  F.  of  &c.  [trustees  of  jointure  term]  of  the 
second  part,  and  C.  B.  of  iuc.  [tenant  in  fee"]  of  the  third 

2.  Recital  of       part :  Whereas  by  an  indenture  dated  the  day  of 

^^f*^      *"    18 — ,  and  expressed  to  be  made  between  {parties'], 

(being  a  settlement  executed  in  consideration  of  the 
marriage  then  intended  and  shortly  afterwards  solemnised 
between  the  said  D.  B.  and  A.  B.)  certain  manors  lands 
and  hereditaments  belonging  to  the  said  D.  B.  (including 
the  hereditaments  intended  to  be  hereby  released  and 


(a)  Prior  to  the  Act  of  the  22  &23  Yiot  c.  35,  if  a  person  entitled 
to  a  rent-charge  released  part  of  the  land  out  of  which  it  was  pay- 
able, the  whole  reut- charge  was  thereby  extinguished:  Go.  litt. 
148,  a. ;  Burton  on  Beal  Rx>perty,  372.  When  therefore  it  was  in- 
tended to  release  from  a  rent-charge  part  only  of  the  lands  charged 
therewith,  the  usual  practice  was  to  assign  the  rent-charge  to 
trustees,  in  trust  to  levy  it  exdusiyely  out  of  the  lands  intended  to  re- 
main suljeot  to  the  rent-charge  in  exoneration  of  the  lands  intended 
to  be  released.  By  section  10  of  the  abc^e-mentioned  Act,  it  is 
enacted,  that  **  the  release  from  a  rent-chaige  of  part  of  the  heredita- 
ments charged  therewith  shall  not  extinguish  the  whole  rent-chazge, 
but  shall  operate  only  to  bar  the  light  to  xecoyer  any  part  of  the 
rent-charge  out  of  the  hereditaments  released,  without  prejudice 
nevertheless  to  the  rights  of  all  persons  interested  in  the  heiedita- 
ments  remaining  unreleased,  and  not  concurring  in  or  confirming 
the  release." 

The  latter  part  of  the  section  renders  it  necessary,  that  all  persons 
uiterestect  in  the  hereditaments  remaining  unreleased  shall  concur  in, 
or  confirm,  the  release,  to  extinguish  their  right  to  have  the  rent- 
charge  paid  proportionately  out  of  the  hereditaments  charged. 
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Borrendered),  were  limited,  after  the  Bolemnization  of  puoiDinzzm. 
the  said  marriage.  To  the  use  of  the  said  D.  B.  and    sr  ▲  jonmtm 
his  assigns  for  his  life,  without  impeachment  of  waste,    ^^^  xBusms. 
with  remainder.  To  the  intent  that  the  said  A.  B.,  in 
case  she  should  survive  the  said  D.  B.,  should  receive  a 

yearly  rentchaj^e  of  £ to  be  issuing  out  of  the  said 

manors  lands  and  hereditaments  as  therein  mentioned, 
with  the  usual  powers  of  distress  and  entry  for  recovering 
the  same,  and  subject  thereto.  To  the  use  of  the  said  G.  D. 
and  E.  F.  their  executors  administrators  and  assigns 
£or  the  term  of  ninety-nine  years  from  the  death  of  the 
said  D.  B.,  Upon  the  trusts  therein  mentioned  for  further 
securing  payment  to  the  said  A.  B.  of  the  said  yearly 

rentchai^^e  of  £ ,  and  after  the  expiration  or  sooner 

determination  of  the  said  term,  and  in  the  meantime 

subject  thereto.  To  the  use  of  the  first  and  every  other 

son  of  the  said  marriage  severally  and  successively  in  tail 

male,  with  remainders  over :  And  whereas  there  was  8.— of  K  E 

issue  of  the  said  marriage  the  said  E.  B.  the  eldest  son  so^lnd^haying 

and  several  other  children,  and  the  said  E.  B.  attained  his  »^*»^«d  twenty- 

'  .  one ; 

age  of  21  years  on  the day  of 18 — :  And  4._of  disentaU- 

WHEREAS  by  an  indenture  dated  the day  of ingaaBoraiice; 

18 — ,  and  expressed  to  be  made  between  the  said  D.  B. 
of  the  first  part,  the  said  E.  B.  of  the  second  part,  and 
X.  Y.  of  the  third  part,  and  duly  enrolled  in  the  High 

Court  of  Chancery  on  the day  of following, 

the  said  E.  B.,  witjt^  the  consent  of  the  said  D.  B.  as  pro- 
tector of  the  settlement,  did  grant  unto  the  said  X.  Y. 
and  his  heirs,  all  and  singular  the  manors  lands  and 
hereditaments  comprised  in  or  then  subject  to  the  uses 
of  the  said  indenture  of  settlement,  with  their  rights  ease- 
ments and  appurtenances,  To  hold  the  same  unto  the 
said  X.  Y.  and  his  heirs  (subject  and  without  prejudice  to 
the  said  estate  for  life  of  the  said  D.  B.  and  the  said 

jointure  rentcharg'e  of  £ ,  and  the  said  powers  of 

distress  and  entry  and  term  of  years  for  securing  the 
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PBscBDSNTxxin.  samc,  but  freed  and  discharged  from  the  said  estate  in 
BT  A  joiHTRBss  tail  male  and  all  other  estates  or  estate  in  tail  male  or  in 
HKR  TRmsss.    ^^>  ^^^  ^^  reversions  estates  rights  titles  and  interests 

to  take  effect  after  the  determination  or  in  defeasance 

of  the  said  estate  or  estates  in  tail  male  or  in  tail).  To 
the  use  of  the  said  E.  B.  his  heirs  and  assigns  for  ever: 


5.— of  death  of    And  WHEREAS  the  said  E.  B.  died  on  the day  of 

his  father,  D.  B.,  18 —  intestate,  leaving  his  father,  the  said  D.  B.,  his 
his  heir;      ^       j^^j^,  ^^  ^nw  I  And  WHEREAS  the  Said  D.  B.  duly  made 

T^l ;     *  and  executed  his  will  dated  the day  of 18 — ,  and 

thereby  devised  the  said  manors  lands  and  heredita- 
ments comprised  in  the  said  indenture  of  settlement, 
and  to  which  he  was  entitled  as  heir  at  law  of  the  said 
E.  B.  as  aforesaid,  unto  and  to  the  use  of  his  second  son 
7.— of  his  death;  the  said  C.  B.,  his  heirs  and  assigns:    And  whereas 

the  said  D.  B.  died  on  the day  of 18 — ,  without 

8.— of  receipt  of  having  revoked  or  altered  his  said  will :  And  whereas 
A.  B.;  the  said  A.  B.  has  received  the  said  yearly  rentcharge  of 
9.— of  agree-       £ up  to  the  day  of last :  And  whereas 

meiit  by  A.B. 

to  release  part  of  the  said  C.  B.  has  contracted  for  the  sale  of  the  heredita- 
fnm  jdntm^;      ments  hereinafter  mentioned  and  intended  to  be  hereby 

released,  and  in  order  to  enable  him  to  carry  the  said  con- 
tract into  effect,  he  has  applied  to  the  said  A.  B.  to  release 
the  same  hereditaments  from  the  said  jointure  rentchaige 

of  £ ,  which  she  has  agreed  to  do  in  manner  hereinafter 

10.— of  agree-      appearing :  And  whereas  the  said  C.  D,  and  £•  F.  have 

ment  by  tmstees  ,  "  , 

to  suiTender  agreed,  at  the  request  of  the  said  G.  B.,  and  with  the  con- 
^e^dita^ts.     sent  of  the  said  A.  B.,  to  surrender  the  same  hereditaments 

unto  the  said  G.  B.  in  manner  hereinafter  appearing : 

11.  Testatum;  NOW  THIS  INDENTURE  WITNESSETH  that,  in 
—reeaae  y        pursuance  of  the  said  agreement  in  this  behalf,  and  in 

consideration  of  the  premises,  she  the  said  A.  B.  doth 

12.  Parcels.        hereby  release,  All  [^parcels]  ^  Together  with  their  rights 
18.  From  join-     easements  and  appurtenances.  From  the  said  yearly  rent- 
ture  rentcharge.    ^j^^^^  ^f  j. created  by  the  hereinbefore  recited  in- 
denture of  settlement,  and  all  powers  and  remedies  for 
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recovering  the  same :  And  the  said  A.  B.  doth  hereby  for  pkboedbhixxiii. 
herself  her  heirs  executors  and  administrators,  covenant    bt  a  joiin&B88 
with  the   said   C.  B.,  his  heirs  and  assigns,  that  she    her  trustees. 
the  said  A.  B.  hath  not  done  or  knowingly  suflFered  or  ;, , 

^  .  ^  1^.  Covenant  by 

been  party  or  pnvy  to  anything,  whereby  she  is  in  any-  A.  B.  that  she 

•       I'jii*  I'xi.  *  -i^'i/*         has  done  no  act 

Wise  hindered  from  releasmg  the  premises  hereinbefore  to  prevent  her 
expressed  to  be  hereby  released,  or  any  part  thereof,  '^^®»*^«' 

from  the   said  yearly  rentcharge   of  £ ,   and    the 

powers  and  remedies  for  recovering  the  same  in  manner 
aforesaid :    AND  THIS  INDENTURE  ALSO  WIT-  15.  Further 

testatum ; 

NESSETH  that,  in  pursuance  of  the  said  agreement  in  — smrenderby 

1 1*11  ftfliAAfl 

this  behalf,  and  in  consideration  of  the  premises,  they  the 
said  C.  D.  and  E.  F.,  at  the  request  and  by  the  direction 
of  the  said  A.  B.,  do,  and  each  of  them  doth,  hereby 
surrender  unto  the  said  C.  B.,  All  and  singular  the  16.  ParoeU. 
messuages  lands  and  hereditaments  hereinbefore  par- 
ticularly mentioned  and  expressed  to  be  hereby  released 
from  the  said  jointure.  Together  with  their  rights  ease- 
ments and  appurtenances,  And  all  the  estate,  &c.  [Estate 
clause],  To  the  intent  that  the  said  term  of  ninety-nine  17.  To  the  in- 

,  V     i»       T_    1 J  1    '    -L      'x  i?  j.i_      teJit  that  the 

years  may  merge  m  the  freehold  and  mheritance  of  the  4^^^  ^ay  merge. 
said  premises  and  be  thereby  extinguished ;  [Covenant  by  18.  Covenant 

C.  D.  and  E.  F.  against  incumbrances'].  In  witness,  &c.    a^i^t  incum- 
brances. 


XXIV. 

Release   by  childeen  and   persons   claiming    through  preckdbnt  xxiv. 
them  of   PORTIONS   raisable  under  the   trusts  of  a     by  ohildbkn 
TERM  of  years  created  by  will,  and  surrender  by     p^^Kwra^^D 

the  suRviviNO  TRUSTEE  of  the  term  to  a  purchaser,  thsib  TBusTEies. 
who  had  bought  sviject  to  the  portions, 

THIS  INDENTURE  made  the day  of 18-,  1.  Parties. 

Between  A.  B.  of  &c.,  [one  of  the  younger  children  of  the 

vol*  V.  N 
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BT  OHILDUDI 

■HTITLBDTO 

POBTIOira  AVD 

THlIlt  TBUBTUS. 


2.  Recital  of 
will  of  testator. 


PEWTOBTixxxv.  testator]  of  the  first  part,  C.  D.  of  &c,  [a  mortgagee  of  the 

portion  of  C.  J5.,  another  younger  childli  of  the  second 
part,  C.  B.  of  &c.,  of  the  third  part,  £.  F.  of  &c.  and 
G.  H.  of  &c.  [stirviving  trustees  of  the  settlement  made  on 
the  marriage  of  another  younger  child]  of  the  fourth  part, 
I.  K,  of  &c.  [administrator  of  another  younger  child]  of 
the  fifth  part,  L.  M.  of  &c.  [surviving  trustee  of  term 
for  raising  portions]  (a)  of  the  sixth  part,  and  X.  Y.  of 
&c.  [purchaser]  of  the  seventh  part :  Whereas  R  B. 
late  of  &c.,  being  seised  of  the  hereditaments  hereinafter 
mentioned  and  intended  to  be  hereby  surrendered,  duly 

made  and  executed  his  will,  dated  the day  of 

18 — ,  and  thereby  devised  the  same  hereditaments.  To 
the  use  of  his  wife  S.  B.,  and  her  assigns  for  her  life, 
with  remainder,  To  the  use  of  the  said  L.  M.  and 
N.  O.  their  executors  administrators  and  assigns,  for 
the  term  of  one  thousand  years  from  the  death  of  the 
said  S.  B*,  upon  the  trusts  thereinafter  declared  concern- 
ing the  same,  and  after  the  expiration  or  sooner  deter- 
mination of  the  same  term,  and  in  the  meantime  subject 


Concurrence  of 
trustees  of  por- 
tions term. 


(a)  Where  all  the  portionists  are  sui  juxiB  and  concur  in  the  re- 
lease, it  is  now  unnecessary  to  make  the  trustees  of  the  portions 
term  parties,  since  the  term,  having  become  satisfied,  will  by  virtue 
of  8  &  9  Yict.  c.  112,  immediately  cease  and  determine  without  any 
surrender ;  and  in  practice  the  concurrence  of  such  trustees  is  fire- 
quently  dispensed  with. 

According  to  the  form  used  in  the  Precedents  of  Settlements  given 
in  this  collection  (supra,  vol.  iii.  pt.  ii.)  the  trustees  of  the  portions 
term  have  express  power,  after  (he  amount  which  will  be  raisable 
for  portions  has  been  ascertained,  to  raise  that  amount,  though  its 
destination  remain  partly  in  suspense.  Where  the  sum  chargeable 
is  raised  or  paid  under  these  circumstances,  it  will  be  proper  that 
such  of  the  portionists  as  are  sui  juris  should  leoeive  their  respective 
shares,  and  that  the  residue  should  be  paid  to  the  trustees  of  the 
term,  who  will  of  course  in  such  a  case  be  necessary  parties  to  the 
release.  Whether  the  whole  amount  raisable  for  portions  may  with- 
out express  power  be  raised,  while  there  axe  children  who  have  not 
attained  vested  interests,  is  a  doubtfiil  point  See  supra,  voL  iii.  pt. 
i.  pp.  456  et  seq. 


RELEASES.  1 79 

thereto^  To  the  use  of  his  (the  testator's)  eldest  son  V.  B.  ki»o»dbmt  xxiv. 
in  fee  simple :   And  the  said  testator  declared  that  the     bt  ohildbbn 
said  term  of  one  thousand  years  was  limited  to  the  said     ^movB^j> 
L.  M.  and  N.  0.  their  executors  administrators  and  assigns,  their  TBuarBBa, 
Upon  trust  [here  set  out  the  trusts  for  raising  the  sum  of 
iB10,000  for  the  portions  of  the  younger  children] :  And  8.— of  death  of 

WHEREAS  the  said  testator  died  on  the day  of ^f^udi^^^ 

18 — ,  without  having  revoked  or  altered  his  said  will,  ^"^> 
leaving  the  said  V.  B.  his  eldest  son,  and  the  said  A.  B. 
and  C.  B.,  and  E.  B.  and  F.  B.,  his  only  other  children, 
all  of  whom  attained  the  age  of  twenty-one  years, 
and  the  said  will  was  duly  proved  by  the  executors 
therein  named  in  the  Principal  Begistry  of  Probate  on 

the  day  of  18 — :   And  whereas  the  said  4.— of  widow's 

S.  B.  died  on  the  day  of  18-,  and  the  ^^t^. 

succession  duty  which  accrued  upon  her  death  has  been  "^'^  ^^*^» 
duly  paid :   And  whereas  the  said  E.  B.  intermarried  ^'"^^  ^**^®' 

•^  ^  ment,  on  mar- 

with  p.  Q.  on  the day  of 18 — ,  and  by  an  in-  ri*g«  o^  one 

denture  of  settlement  dated  the day  of 18 — ,  and  portion ; 

expressed  to  be  made  between  [^parties'],  (being  a  settle- 
ment executed  in  consideration  of  the  marriage  then 
intended  and  shortly  afterwards  solemnised  between  the 
said  P.  Q.  and  E.  B.),  the  said  E.  B.,  with  the  privity 
and  approbation  of  the  said  P.  Q.,  assigned  unto  the  said 
E.  F.  and  G.  H.,  and  B.  H.,  since  deceased,  their  exe- 
cutors administrators  and  assigns,  All  that  the  one  equal 
fourth  share  of  her  the  said  E.  B.  in  the  said  sum.  of 
£10,000  raisable  under  the  trusts  of  the  said  term  of  one 
thousand  years,  and  in  the  income  thereof.  To  hold  the 
same  unto  the  said  E.  F.,  G.  H,  and  B.  H.  their 
executors  administrators  and  assigns,  In  trust  for  the  said 
E.  B.  her  executors  administrators  and  assigns  until  the 
said  marriage  should  be  solemnised,  and  after  the  solem- 
nisation thereof,  Upon  trusts  thereby  declared  for  the 
benefit  of  the  said  E.  B.  and  P.  Q.  and  their  children ; 
[here  set    out    trustees*  receipt    clause  verbatim] :    And  6.— of  ike  death 

2  of  the  tenants 
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PRBCBDBHT  XXIV.  WHEREAS  the  sald  p.  Q.  died  on  the day  of 

BY  CHILDREN     18 — ,  and  the  said  E.  B.  died  on  the day  of 

^i^o^s^j>     18— :  And  whereas  the  said  E.  H.  died  on  the day 

THBiR  TRU8TKKS.  of 18 —  :  And  WHEREAS  the  said  F.  B.  died  on  the 

for  life  under       day  of 18 — ,   a  spinster  and  intestate,   and 

the  settlement ;  i^^^j^  ^f  administration  to  her  goods  and  chattels  rights 

T.-^of  the  death  _  -  i»  n       • 

of  one  of  the       and  credits   were   on  the  day  of following 

Sume^t  ;*^'     granted  to  the  said  I.  K,  out  of  the  Principal  Registry  of 
8.— of  the  death  the  Court  of  Probate :  And  whereas  by  an  indenture 

^d'^S^rof^'*'  dated  the day  of 18—,  and  expressed  to  be 

letters  of  ad-       made  between  the  said  C.  B.  of  the  one  part  and  the  said 

ministration  to 

her  estate;  C.  D.  of  the  other  part,  in  consideration  of  the  sum  of 

of  his  portion  J  C.  B.  did  assign  unto  the  said  C.  D.  his  executors  ad- 
ministrators and  assigns,  All  that  the  one  equal  fourth 
share  of  him  the  said  C.  B.  in  the  said  sum  of  i910,000 
raisable  under  the  trusts  of  the  said  term  of  one  thou- 
sand years,  and  in  the  income  thereof,  To  hold  the  same 
unto  the  said  C.  D.  his  executors  administrators  and 
assigns,  subject  to  a  proviso  in  the  indenture  now  in 
recital  contained  for  redemption  of  the  same  premises 
on  payment  by  the  said  C.   B.   his    heirs    executors 

administrators  or  assigns  of  the  said  sum  of  £ ,  and 

interest  after  the  rate  of  £ —  per  cent,  per  annum,  on  the 

10.— of  convey-    day  therein  mentioned :  And  whereas  by  an  indenture 

^te°Vddest     ^^^^  ^® ^*y  ^^ ^®~'  ^^  expressed  to  be 

son  to  purchaser,  made  between  [parties'],  for  the  considerations  therein 

subject  to  the 

portions;  mentioned,  the  said  Y.  B.  did  grant  unto  the  said  X.  Y. 

and  his  heirs,  all  and  every  the  hereditaments  devised  by 
the  said  will  of  the  said  testator  B.  B.,  and  comprised  in 
the  said  term  of  one  thousand  years,  by  the  description  of 
[parcels],  To  hold  the  same  unto  and  to  the  use  of  the  said 
X.  Y.  his  heirs  and  assigns  for  ever,  subject  nevertheless 
and  without  prejudice  to  the  said  term  of  one  thousand 
years,  and  the  said  sum  of  £10,000  raisable  under  the 

of  rae  of  ^e       trusts  thereof:  And  whereas  the  said  N.  O.  died  on  the 
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day  of 18 — :  And  whereas  all  interest  upon  pwwbdskixxiv. 

the  said  sum  of  JGIO^OOO  has  been  paid  to  the  said  A.  B.,     bt  ohildbav 

C.  B.,  E.  F.,  G.  H.  and  I.  K.  up  to  the  day  of  the  date  MRTM^mAirD 

hereof>  as  they  do  hereby  acknowledge :  And  whereas  ^°'^^  trustees. 

the  said  sum  of  £ is  still  due  from  the  said  C.  B.  to  tniBtees  of  the 

the  said  CD.  upon  the  security  of  the  hereinbefore  re-  H  ^'f  aii-' 

cited  indenture  of  the  day  of 18 — ,  but  all  terest  upon  the 

m       t  t»    t       portionfl  haying 

mterest  on  the  same  has  been  paid  up  to  the  day  of  the  been  paid ; 
date  hereof :  And  whereas  the  said  X.  Y.  is  desirous  of  13.— of  the 

mortgage  debt 

paying  off  the  said  sum  of  £10^000,  and  of  having  the  on  one  chUd's 
said  hereditaments  so  conveyed  to  him  as  aforesaid  re-  gtmdae^*^ 
leased  therefrom :  And  whereas  the  said  L.  M.  has,  at  14.— of  the  pur- 
the  request  as  well  of  the  said  X.  Y.  as  of  the  other  ^  ^j  ^q  ^he 
persons  parties  hereto,  agreed  to  surrender  the  said  term  ^^^^''^^ 
of  one  thousand  years  in  manner  hereinafter  appearing :  15.^  of  agree- 
NOW  THIS  INDENTURE  WITNESSETH  that,  in  ^^^^^ 
consideration  of  the  sum  of  d£2,500  upon  the  execution  of  term. 
these  presents  paid  to  the  said  A.  B.  by  the  said  X.  Y.,  (the  ]1'J^^ ' 
receipt  whereof  the  said  A.  B.  doth  hereby  acknowledge),  persons  entitled  ' 

^  .  .  to  the  portions.^ 

and  of  the  sum  of  £ at  the  same  time  paid  to  the 

said  C.  D.  by  the  said  X.  Y.  at  the  request  and  by  the 
direction  of  the  said  C.  B.,  (the  receipt  whereof  the 
said    C.   D.   doth    hereby  acknowledge),    and    of   the 

sum  of  £ ,  residue  of  the  portion  of  £2,600  of  the 

said  C.  B.,  at  the  same  time  paid  to  the  said  G.  B. 
by  the  said  X.  Y.,  (the  receipt  whereof  the  said  C.  B.  doth 
hereby  acknowledge,)  and  of  the  sum  of  £2,500  at  the  same 
time  paid  to  the  said  E.  F.  and  G.  H.  by  the  said  X.  Y., 
(the  receipt  whereof  the  said  E.  F.  and  G.  H.  do  hereby 
acknowledge),  and  of  the  sum  of  £2,600  at  the  same 
time  paid  to  the  said  I.  K.  by  the  said  X.  Y.,  (the  receipt 
whereof  the  said  I.  K.  doth  hereby  acknowledge).  They 
the  said  A.  B.,  C.  D.,  C.  B.,  E.  F.,  G.  H.  and  I.  K.  do 
and  each  of  them  doth  hereby  release  the  said  L.  M.  and 
X.  Y.  and  each  of  them,  their  and  each  of  their  heirs  execu- 
tors administrators  estates  and  effects,  and  also  the  heredi- 
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taments  comprised  in  the  said  term  of  one  thousand  years, 

PRKOBMHT  XXIV.  ^nd  SO  conveycd  to  the  use  of  the  said  X.  Y.  his  heirs 

Br  cHiLDRSN     aud  assigns  as  aforesaid,  From  the  said  sum  of  dElO^OOO 

PORTI0H8AHD     directcd  to  be  raised   for  the  portions  of  the  younger 

THRiR  TBusTBBs.  children  of  the  said  testator  as  aforesaid,  and  from  all 

interest  for  the   same,   and  from  all  actions  accounts 

claims  and  demands  for  or  in  respect  of  the  said  sum  of 

£10,000,  or  the  interest  for  the  same,  or  any  part  thereof 

respectively,  or  for  or  in  respect  of  anything  in  anywise 

relating  to  the  premises :   And  each  of  them  the  said 

A.  B.,  C.  Di,  C,  B.,  E.  F.,  G.  H.  and  I.  K.,  so  far  as 

17.  Covenants  by  relates  to  his  own  acts  alone :  [^Covenant  that  they  have 

havTdone  ^^^^  ^^  ^^^  to  prevent  them  releasing y  see  supra,  p.  177]  : 

nothmgtopre-     ^^j)  THIS   INDENTURE   ALSO  WITNESSETH 

vent  their 

leleasing.  that,  in  pursuance  of  the  said  agreement  in  this  behalf, 

JLtS""        ^^^  ^  consideration  of  the  premises,  He  the  said  L.  M., 
— aurrender  by     at  the  request  and  by  the  direction  of  the  said  A.  B,, 

trustee. 

C.  D.,  C.  B,,  E.  F.,  G.  H.  and  L  K.,  doth  hereby 

19.  Parcels.         surrender  unto  the  said  X,  Y.,  All  and  singular  the 

hereditaments  comprised  in  the  said  term  of  one 
thousand  years,  and  so  conveyed  to  the  use  of  the  said 
X.  Y.  his  heirs  and  assigns  as  aforesaid.  Together  with 
their  rights  easements  and  appurtenances.  And  all  the 

20.  To  the  in-      estate  &c.  [Estate  clause"],  To  the  intent  that  the  said 

tent  that  the 

term  may  meige.  term  of  one  thousand  years  may  merge  in  the  freehold 

and  inheritance  of  the  same  premises  and  be  thereby 
^^^^"^l^^  extinguished:  [Covenant  by  L.  M.  with  X.  Y.  against 
incumbrances,      incumbro/nces^.    In  witness,  &c. 
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XXV. 

BELEASE/  hy  indob^ement    on    a  settlement ,  of   a  pbioidbvt  xxt. 
POWER  to  JOINTURE  uu  after-taken  wife.  mmasb  of  a 

POWIR  TO 

TO  AliL  TO  WHOM  these  presents  shall  come,  the       joiktuwl 


within-named  A.  B.  now  of &c.  sendeth  greeting :  i.  Beieamng 

Whereas  the  marriage  between  the  said  A.  B.  and  the  ?*  /'  .^ ,  , 

°  2.  Recital  of 

within-named  S.  E.  was  duly  solemnised  on  the         -day  marriage; 

of 18 — :   And  whereas  the  said  S.  E.,  afterwards  8.— of  death  of ; 

S.  B.,  died  on  the   day  of 18 — ,  leaving  C.  B.  ^y'so^T*^**^ 

the  only  child  of  the  said  marriage :  And  whereas  the  4.— of  agree- 
said  A.  B.  has  agreed,  at  the  request  of  the  said  C.  B.,  to  the  power  of 
release  the  hereditaments  comprised  in  the  within-written  J<M^<^'in^«- 
indenture  from  the  power  of  jointuring  therein  contained : 
NOW  THESE  PRESENTS  WITNESS  that,  in  pur-  5.  Teatetnin; 
suance  of  the  said  agreement,  and  in  consideration  of  the  donee  of  the 
natural  love  of  the  said  A.  B.  for  the  said  C.  B.,  and  for  P^^®^- 
divers  other  good  causes  and  considerations,  he  the  said 
A.  B.  doth  hereby  release.  All  and  singulai*  the  manors 
lands  and  other  hereditaments  comprised  in  the  within- 
written  indenture,  and  their  rights  easements  and  appur- 
tenances. From  the  said  power  of  jointuring  contained 
in  the  within-written  indenture.  To  the  intent  that  the 
same  manors  lands   hereditaments   and  premises  may 
henceforth  be  discharged  &om  the  said  power  of  join- 
turing, and  that  the  said  A.  B.  may  be  barred  from 
exercising  the  same.     In  witness,  &c.  (a). 


(a)  Where  practicable,  a  release  of  a  power  to  jointure  or  other   ReleaseB  of 
similar  powers  should  be  endorsed  on  the  instrument  creating  them,    powers  should 
If  this  cannot  be  done,  as  in  the  case  of  a  will,  the  instrument  cieat-  ^^  ^  ^^^^^ 
ing  the  power  must  be  recited  and  the  power  set  out,  and,  unless  the 
power  is  created  by  a  will,  a  memorandum  of  the  release  should  be 
indorsed  upon  the  instrument. 
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PRSOBDOrT  XXVI. 

MUTUAL 
RBLBASI. 

1.  Parties. 

2.  Recital  of 
dealings  and 
disputes ; 


3. — of  an  action 
having  been 
commenced ;  j 


XXVI. 

MUTUAL    RELEASE     of   debts    and    causes    of 

ACTION. 


THIS  INDENTURE  made  the 


day  of 


18-, 


4. — of  agreement 
to  settle  all  dis- 
putes, and  to 
execute  mutual 
releases. 


5.  Testatum; 
— mutual 
release. 


Between  A.  B.  of  &c.  of  the  one  part,  and  C.  D.  of  &c. 
of  the  other  part :  Whereas  there  have  been  divers 
dealings  and  transactions  between  the  said  A.  B.  and 
C.  D.  with  reference  to  their  business  and  otherwise,  and 
disputes  and  differences  have  arisen  between  them  :  And 
whereas,  in  the  course  of  such  disputes  and  differences, 

an  action  has  been  commenced  in  the Division  of 

the  High  Court  of  Justice  by  the  said  A.  B.  against 

the  said  C.  D.  in  respect  of  a  sum  of  £ alleged  to  be 

owing  by  the  said  C.  D.  to  the  said  A.  B.,  but  no  pro- 
ceedings have  been  taken  in  the  said  action  beyond  the 
issuing  of  the  writ  therein  :  And  whereas  the  said  A.  B. 
and  C.  D.  have  agreed  to  settle  all  the  said  disputes  and 
differences  (including  the  said  action)  by  the  payment  of 

a  sum  of  £ by  the  said  C.  D.  to  the  said  A.  B.,  and  by 

the  execution  of  mutual  releases  in  manner  hereafter  ap- 
pearing :  NOW  THIS  INDENTURE  WITNESSETH 
that,  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  sum  of  £ upon  the  execution  hereof 

paid  by  the  said  C.  D.  to  the  said  A.  B.,  (the  receipt 
whereof  the  said  A.  B.  doth  hereby  acknowledge),  and  of 
the  premises,  each  of  them  the  said  A.  B.  and  C.  D.  doth 
hereby  release  the  other  his  heirs  executors  adminis- 
trators estates  and  effects,  From  all  sums  of  money 
accounts  actions  claims  and  demands  up  to  the  date  and 
execution  of  these  presents.     In  witness,  &c. 
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XXVII, 

RELEASE    and  indemnity  to  executobs  by  tenant      puoiBBire 

for  LIFE   of,  and  pebsons  entitled  in  bemaindeb         

to,  a  Ugaiyy  of  stock,  upon  a  sale  of  the  stock  and    ^^^^^J^ 
payment  of  the  proceeds  to  the  tenant  for  life  and  mhaht  fo»  uxm 
the  legatees  in  remainder  whose  interests  are  contin-    in  BiiiAun>ui 
GENT  upon  the  death  without  issue  of  a  woman     ^^^^  °' 
aged  eighty  (a).  

THIS  INDENTURE  made  the day  of 18—,  1.  PartieB. 

Between  A.  B.  of  &c.  [tenant  for  life]  of  the  first  part, 
C.  D.  of  &c.  and  E.  F.  of  &c.  [legatees  in  remainder"]  of 
the  second  part,  and  G.  H.  of  &c.,  I.  K.  of  &c.,  and 
L.  M.  of  &c.  [executors  and  trustees]  of  the  third  part : 
Whebeas  X.  Y.,  late  of  &c.,  deceased,  duly  made  and  2.  Bedtal  of 

■will  • 

executed  his  will,  dated  the day  of 18 — ,  and        ' 

thereby  (among  other  bequests)  bequeathed  the  sum  of 

£ £S  per  cent.  Bank  Annuities  unto  the  said  G.  H. 

I.  K.  and  L.  M.  their  executors  administrators  and 
assigns,  Upon  trust  to  pay  the  dividends  thereof  unto 
his  nephew  the  said  A.  B.  for  his  life,  and  after  his  death 
to  stand  possessed  of  the  said  sum  of  Bank  Annuities, 
In  trust  for  his  (the  testator's)  sister  R.  Y.  her  execu- 
tors administrators  and  assigns,  but  if  his  said  sister 
should  die  without  leaving  lawful  issue  her  surviving, 
In  trust  for  his  (the  said  testator's)  nieces,  the  said 
C.  B.  and  E.  F.  and  their  respective  executors  ad- 
ministrators and  assigns,  in  equal  shares ;  and  he  ap- 
pointed the  said  G.  H.,  I.  K  and  L.  M.  executors  of 


(a)  This  Precedent  might,  with  equal  propriety,  have  been  iq- 
duded  among  the  Freoedents  of  Indemnity  Deeds;  but,a8  itoontains 
arelea8e,it  baa  been  deemed  better  to  insert  it  in  its  present  plaoe. 


186 


AJE!Xi£ASrjS* 


FBIOIDIHT 
XXVII* 

BBLSASEIVD 

IKDIXNITT  BT 

TENAFT  FOK  UTS 

ASD  LBOATKBS 

IV  RBXAIlfDB& 

OH  ▲  SALB  OV 

STOCK. 

3. — of  death  of 
testator  and 
probate  of  will ; 

4. — of  transfer 
of  stock  into 
trustees*  names ; 

5.-'--K>f  legatee 
subject  to  ex- 
ecutory bequest 
over,  being  of 
advanced  age ; 

6.  — of  all  legacy 
duty  having 
been  paid : 

7.— of  request 
by  tenant  for 
life  and  ultimate 
legatees  in 
remainder  to 
sell  stock, 
and  agreement 
by  trustee  to 
do  so; 


8. — of  the  sale 
of  the  stock ; 

9.— of  the 
amount  of  the 
trustees'  costs; 


10.— of  the  de- 
duction of 
trustees' costs, 
a^  payment  of 
tteidue  of  sale 
monies  to 
lenant  for  life 
/and  ultimate 
/^  legatees  in 
/    remainder. 


his  said  will :  And  whebeas  the  said  testator  died  on  the 

day  of 18 — ,  without  having  revoked  or  altered 

his  said  will,  which  was  on  the day  of follow- 
ing proved  by  all  the  said  executors  in  the  Principal 
Registry  of  Probate:    And  whebeas  shortly  after  the 

death  of  the  said  testator   the    sum  of  £ £3  per 

cent.  Bank  Annuities  was  transferred  into  the  names 
of  the  said  G.  H.,  I.  K.  and  L.  M.,  and  the  same  was, 
prior  to  the  sale  thereof  hereafter  recited,  standing 
in  their  names  in  the  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England :  And  whereas  the  said 
R.  Y.  is  in  the  eightieth  year  of  her  age  and  unmarried, 
and  in  very  infirm  health :  And  whereas  all  the  legacy 
duty  has  been  paid  in  respect  of  the  said  legacy :  And 
WHEREAS  the  said  A.  B.,  C.  D.  and  E.  F.  have  requested 
the  said  G.  H.,  I.  K.  and  L.  M.  tx>  sell  the  said  sum 

of  £ £S  per  cent.    Bank  Annuities,  and  to   pay 

the  net  monies  to  arise  from  such  sale,  (after  deducting 
the  costs  of  the  said  G.  H.,  I.  K.  and  L.  M.  in  and 
about  the  preparation  and  execution  of  these  presents), 
unto  them  the  said  A.  B.,  C.  D.  and  E.  F.,  and  the  said 
G.  H.,  I.  K.  and  L.  M.  being  satisfied  that  the  said  R.  Y. 
is  past  chUd-bearing,  have  agreed  to  comply  with  such 
request,  upon  having  a  release  and  indenmity  from  the 
said  A.  B.,C.  D.  and  E.  F.  in  manner  hereafter  appearing: 
And  WHEREAS  the  said  G.  H.,  I.  K.  and  L.  M.  have  sold 

the  said  sum  of  £ £3  per  cent.  Bank  Annuities 

for  the  net  sum  of  £ :   And  whereas  the  costs  of 

the  said  G.  H.,  I.  K.  and  L.  M.  in  and  about  the  pre- 
paration and  execution  of  these  presents  amount  to  the 

sum  of  £ :  And  whereas  the  said  G.  H.,  I.  K.  and 

L.  M.  have  deducted  the  said  sum  of  £ [the  amou/nt  of 

the  costs'}  from  the  said  net  sum  of  £ [the  produce  of 

the  sale  of  the  stocA;],  and  have  paid  the  residue,  amounting 

to  the  sum  of  £ ,  to  the  said  A.  B.,  C.  D.  and  E.  P., 

as  they  do  hereby  acknowledge  :  NOW  THIS  INDEN- 
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TURE  WITNESSETH  that,  in  pursuance  of  the  said      ^"^^"' 
agreement  in  this  behalf,  and  in  consideration  of  the 
premises,  they  the  said  A.  B.,  C.  D.  and  E.  F.  do  and 
each  of  them  doth  hereby  release  the  said  G.  H.,  I.  K. 


zxm. 


BILBASB  AND 

IVDBXVm  BT 

TBHAHT  FOB  LITB 

AXD  LBaATBlB 

and  L.  M.,  and  each  of  them,  their  and  each  of  their  heirs     im  bbmaihdib 

_  -  OH  A  BALB  OF 

executors  administrators  estates  and  effects,  and  also  the         stock. 
estate  and  effects  of  the  said  testator.  From  the  said  sum  n.  Testatimi- 
of  £ £8  per  cent.  Bank  Annuities  and  all  dividends  t^^  ^J 

*  ,  ,  tenant  for  life 

m  respect  thereof,  and  all  actions  accounts  clauns  and  and  legatees  in 
demands  for  or  in  respect  of  the  same  sum  or  the  divi- 
dends thereof,  or  for  or  in  respect  of  anything  in  any- 
wise relating  to  the  premises :  AND   THIS  INDEN-  12.  Further 
TURE  ALSO  WITNESSETH  that,  in  pursuance  of  the  !!^J^tby 
said  agreement  in  this  behalf,  and  in  consideration  of  the  ^^  tenant  for 

.  life  and  legatees 

premises,  each  of  them  the  said  A.  B.,  C.  D.  and  E.  F.  in  remainder  to 
doth  hereby  for  himself  and  herself,  his  and  her  heirs  exe-  ^ecutM? 
cutors  and  administrators,  covenant  with  the  said  G.  H., 
I.  K.  and  L.  M.,  and  each  of  them,  their  and  each  of  their 
executors  and  administrators,  that  they  the  said  A.  B., 
C.  D.  and  E.  F.,  or  some  or  one  of  them,  their  or  some  or 
one  of  their  heirs  executors  or  administrators,  will  at  all 
times  hereafter  keep  indenmified  the  said  G.  H.,  I.  K.  and 
L.  M.,  and  each  of  them,  their  and  each  of  their  heirs  exe- 
cutors administrators  estates  and  effects,  From  all  actions 
accounts  claims  and  demands  by  the  said  B.  Y.  her  exe- 
cutors administrators  or  assigns,  or  any  other  person  for 

or  in  respect  of  the  said  sum  of  £ £8  per  cent.  Bank 

Annuities  or  any  part  thereof,  or  the  dividends  thereof,  or 
for  or  in  respect  of  the  said  sale  of  the  same  sum,  or  the 
application  of  the  monies  produced  by  the  said  sale,  or 
for  or  in  respect  of  anything  in  any  wise  relating  to  the 
premises.    Ik  witness,  &c. 
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INDEMNITY   DEEDS. 


INTKODUCTORY  OBSERVATIONS. 


Ik   addition  to   covenants  to  indemnify  usually  indemnities, 

_.    J   .  1.         J.-L  _j.  •  —when  given  by 

inserted  in  conveyances,  when  the  party  conveying  a  separate 

•  T^"j^»  1*1  'fj •  I     J*  ji  j_      instrument ; 

IS  subject  to  some  liability  in  respect  oi  the  property 
conveyed,  from  which  the  purchaser  covenants  to 
indemnify  him, — as,  for  instance,  on  the  sale  of  an 
estate  subject  to  a  mortgage,  or  on  the  assignment  of 
leaseholds, — or  takes  upon  himself  some  liability  from 
which  he  covenants  to  indemnify  the  purchaser,- 
cases  not  unfrequently  arise  in  practice  in  which  an 
indemnity  is  required  to  be  given,  in  the  shape  of  a 
separate  and  substantive  assurance. 

Among  such  cases,  one  of  the  most  common  occur-  '~^^  a  purchase 

o  '  or  mortgage ; 

rence  is  when,  on  the  completion  of  a  purchase,  the 
vendor  is  unable  to  clear  up  some  defect  in  his  title, 
or  cannot  procure  the  concurrence  of  some  person  who 
hd^  a  charge  upon  the  estate.  For  although  a  pur- 
chaser cannot  in  ordinary  cases  be  compelled  to  com- 
plete with  an  indemnity  against  an  incumbrance  (a), 
he  is  frequently  willing  to  do  so,  and  it  is  often 

(a)  See  VoL  I.  p.  663  (4th  ei). 


^ 
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stipulated  in  conditions  of  sale  that  an  indemnity 
shall  be  taken  against  some  charge  or  incumbrance 
which  does  or  may  aflfect  the  lands  sold  (&)•  And 
when  leasehold  property,  held  at  an  entire  rent,  is 
sold  in  lots,  with  apportioned  rents,  it  is  absolutely 
necessary  to  provide  each  purchaser  with  an  in- 
demnity upon  the  other  lots  against  the  payment  of 
more  than  his  apportioned  rent,  and  against  the  non- 
performance of  the  covenants  of  the  lease  by  the 
purchasers  of  the  other  lots  (c).  Indemnities  are 
sometimes  given  in  the  case  of  mortgages,  but  not 
very  often,  because  a  mortgagee  is  seldom  willing  to 
accept  a  security  which  requires  an  indemnity  to 
make  it  complete.  As  mortgages,  however,  according 
to  the  present  practice,  generally  contain  a  power  of 
sale,  an  indemnity  may  with  equal  propriety  be  taken 
on  a  mortgage  as  on  a  purchase ;  for  a  mortgagee 
may  be  satisfied  that  the  estate  is  sufficient  security 
in  point  of  value  for  his  loan,  over  and  above  an 
existing  charge,  but  may,  at  the  same  time,  require 
an  indemnity  against  the  charge,  in  order  to  enable 
him,  if  need  be,  to  effect  a  sale  under  his  power, 
—on  the  Occasionally  an  indemnity  against  the  covenants  of 

aflfligiiiiieiit  of  -  ,        ,  , 

iMaehoidB ;         the  Icasc  is  glvcn  by  the  assignee  to  the  assignor  by 

a  separate  instrument,  as  a  bond,  instead  of  being 
embodied  in  the  assignment,  on  the  ground  that  the 

(6)  See  for  examples  of  such  enforced  in  equity ;  Walker  v. 

conditions  supra,  Vol.  I.  684-  BameSj  3  Madd.  247. 
689  (4ih  ed.).  See,  also,  Dart,         (c)  See  Vol:  I.  p.  544  (4th 

V.  &  P.  (6th   ed.)  p.    171:  ed.);   and  for  Forms  of  the 

Sugden,  Y.  &  P.,  ch.  10,  s.  ii.  Condition,  the  same  YoL  pp. 

A  condition  to  give  a  specified  699,  701. 
indemnity  will  be  specifically 
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assignment  is  intended  to  remain  in  the  custody  of 

thp  assignee.      This   is,  however,    not  the    usual 
practice  (d). 

The  nature  of  the  indemnity  which  purchasers  —on  the  sale  of 

•^  ■*■   ^  lands  subject  to 

may  require  upon  a  sale  in  lots  of  land  subject  to  a  a rentcharge ; 
rent-charge  which  is,  by  the  conditions,  to  be  charged 
exclusively  upon  one  lot,  was  discussed  in  the  judg- 
ment in  Casamajor  v.  Strode  (e),  and  has  been  pre- 
viously treated  of  (/).  In  the  accompanying  forms 
no  covenant  for  payment  of  the  rent-charge  by  the 
purchaser  of  the  lot  to  be  exclusively  charged  there- 
with is  added,  a.s  it  is  conceived  that  the  intention 
generally  is  to  make  the  land  thenceforth  the  only 
security  for  payment  of  the  rent-charge,  and  to 
prevent  questions  arising  between  the  real  and 
personal  representatives  of  the  purchaser  as  to  their 
respective  liabilities,  or  whether  the  covenant  to  pay 
the  rent-charge  is  one  the  burden  of  w^hich  does  or 
does  not  run  with  the  land. 
Indemnities  are  also  frequently  given  to  executors  .—to  executow 

1  1  r*    1     •  •  •  .or  trustees  \ 

and  trustees  by  some  of  their  cestuis  qui  trustent,  m 
order  to  induce  them  to  part  with  the  trust  funds,  or 
apply  them  in  some  manner,  or  advance  them  upon 
some  security,  not  permitted  or  authorised  by  the 
trust  Of  course,  in  these  cases  the  nature  and 
terms  of  the  indemnity  are  entirely  a  matter  of 
stipulation,  as  it  is  in  the  power  of  the  trustees  to 

{d)  Afl  to  the  indemnity  to  {e)  2  Swanst.  347. 

which  a  purchaser  of  lease-  (/)  Supra,  Vol.  I.  4th  ed., 

holds  is    entitled,  see  supra,  pp.  563  et  seq.     See,  also,  the 

VoL   II.    pt.    i.  pp.  213-218  Forms  of  Conditions,  pp.  684 

(4th  ed.).     See,  also,  p.  419  et  seq.  of  the  same  Vol. 
of  the  same  Vol.  note  {d), 

VOL.  V.  o 
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refuse  to  commit  tlie  breach  of  trust  till  a  sufficient 
indemnity  is  provided.  What  ought,  in  prudence,  to 
be  required  must  depend  wholly  upon  the  risk  to  be 
run.  Thus,  for  example,  if  a  trustee  be  asked  to  pay 
over  the  funds  to  a  female  tenant  for  life,  unmarried, 
and  past  child-bearing,  and  to  the  persons  who  are 
absolutely  entitled  on  her  death  without  issue,  a 
covenant  by  the  cestui  qui  trust,  in  addition  to  the 
ordinary  release,  is  a  sufficient  indemnity  (g).  But  if 
•  the  supposed  payment  would  only  be  correct  in  case 
of  the  death  of  the  tenant  for  life  in  the  lifetime  of 
another]  person,  it  is  obvious  that  a  very  substan- 
tial  risk  is  run,  and  a  very  substantial  indemnity 
required.  Each  case  must  depend  entirely  upon 
its  own  circumstances,  and  it  is  impossible  to 
make  any  general  suggestions  which  would  be  of  any 
material  assistance  in  deciding  what  should  be  the 
nature  of  the  indemnity  in  the  particular  instance. 
It  should,  however,  be  borne  in  mind  by  a  trustee 
who  consents  to  commit  a  clear  breach  of  trust  upon 
receiving  an  indemnity,  that  should  the  breach  ever 
become  the  subject  of  an  action,  the  Court  will 
probably  hold  him  responsible  to  the  fullest  extent, 
because  taking  the  indemnity  against  the  conse- 
quences,  will  be  evidence  that  he  was  conscious  that 
his  act  was  one  not  in  conformity  with  his  duty, 
—against  low  Occasionally  indemnities  are  given   against  the 

of  title-deeds.  '^  &  ~^ 

loss  of  title   deeds,  through  the  negligence  of  a 
mortgagee  {h). 

(ff)    Compare    Precedent  (h)  Stohoe  y,  Rchion,  19  Yes, 

xxvii.,  supra,  p.  185.  385 ;  Smith  r.  Bickndl,  3  Ves. 
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The  main  distinction  between  the  forms  usually  ^}^?^^^  J^^" 

•^    of  indemmtiee. 

adopted  will  depend  upon  whether  the  proposed 
indemnity  is  purely  personal,  resting  on  bond  or 
covenant  only,  or  based  on  the  security  of  property, 
and  effected  by  a  charge  on  or  limitation  of  real 
estate,  or  a  declaration  of  trust  of  a  personal  fund. 
Precedents  of  each  of  these  main  divisions  will  be 
found  among  the  following  collection,  but  as  the 
form  will  vary  according  to  the  circumstances  of 
each  case,  it  is  impossible  to  lay  down  any  general 
rules  for  the  guidance  of  the  draftsman  in  the  pre- 
paration of  deeds  of  indemnity.  The  observations 
already  made  upon  the  necessity  of  great  accuracy 
and  clearness  in  the  recitals  of  releases  (i),  apply 
with  equal,  if  not  greater,  force  to  the  recitals  in  an 
indemnity  deed. 

It  is  hardly  necessary  to  observe  that  personal  Peraonai 

indemnities. 

indemnities  by  bond  or  covenant,  which  depend 
wholly  on  the  continued  ability  of  the  person  who 
gives  them,  are  far  inferior  in  value  to  those  made 
by  a  charge  on  property.  This  should  always  be 
taken  into  account  when  an  indemnity  is  proposed  : 
but  where  the  risk  is  small,  personal  indemnities  are 
very  commonly  resorted  to ;  and  in  a  great  number 
of  cases  no  other  indemnity  can  be  had  than  what  is 
afforded  by  a  bond  or  covenant.  A  policy  of  life 
assurance  is  often  used  as  an  indemnity,  and  is  of 

&  B.  51,  n. ;  Skelmardine  v.  11  Hare,  49.  See,  also,  Wood^ 
JTarrop,  6  Madd.  39 ;  Lord  man  v.  Eiggins,  14  Jur.  846. 
Jfiddleton  v.  JSUiott,  15  Sim.  A  form  of  an  Indemnity  (by 
531 ;  Hornby  y.  Matcham,  16  bond)  is  given,  6  Madd.  41,  n. 
Sun.    325  ;    Brovm  v.  Setoell,         (t)  Supra,  p.  147. 

o  2 
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great  value  when  a  fund  is  secured  for  payment  of 
the  premiums,  and  when  no  claim  is  likely  to  be 
made  until  the  death  of  the  person  (a  tenant  for  life, 
for  example)  on  whose  life  the  policy  is  effected. 

The  distinguishing  characteristics  of  a  Bond  are 
treated  of  in  the  inti'oductory  observations  to  the 

Precedents  of  Bonds  (k). 

* 

stamp  duty.  The  Stamp  duty  upon  an  indemnity  deed  is  the 

usual  deed  stamp  of  ten  shillings. 


{k)  Infra,  pp.  267  et  seq. ;  where  also  such  parts  of  the 
schedule  to  the  present  Stamp  Act  as  relate  to  bonds  will  be 
found  set  out 
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xxvin. 

JOINT  and  several  Bond  by  vendors  to  a  purchaser  priobdiht 

,         ,        ,  xxvin. 

against  legacies  charged  on  the  purchased  lands.  

▲GAUrST 

KNOW  ALL  MEN  by  these  presents,  that  We,  moaoim 

A.  B.  of  &c.  and  D.  B.  of  &c.,  are  bound  to  E.  F.  puROHifliD 

of  &c.  in  the  sum  of  £ [double   the  amount 


of  the  legacies  to  be  indemnified  against],  to  be  paid  ^'  ^^ 
to  the  said  E.  F.,  or  to^his  certain  attorney  execu- 
tors administrators  or  assigns,  For  which  payment 
we  bind  ourselves,  and  each  of  us,  our  and  each  of 
our  heirs  executors  and  administrators,  and  every 
of  them,  by  these  presents.  Sealed  with  our  seals. 
Dated  this day  of ,  18 — . 

Whereas  [recital  of  a  will  devising  lands  to  C.  B.  the  2.  Recital  of 
^ife  of  the  above-bounden  A.  B.for  her  life,  with  remain-  iJiidBckmed 
der  to  their  son,  the  above-bounden  D.  B.  in  fee,  "he  pay-  ^*^  icgadw  for 

"     '  ^   *'      yonnger  cmldren 

ing  £ thereout  to  each  of  his  brothers  and  sisters  attaming  twenty- 
attaining  twenty-one," — of  the  testator^s  death — and  of       ' 
the  probate  of  his  wiU]:  And  whereas  the  said  A.  B.  8.— of  the 

has  issue  by  the  said  C.  B.,  besides  the  said  D.  B., b^^Sm  under 

children,  all  of  whom  are  infants:  And  whereas  by  an  *^«»»*y-«^«; 
indenture  bearing  even  date  with  the  above-written  bond,  ance  to  the^r- 
and  expressed  to  be  made  between  the  said  A.  B.  and  <^^»*»«r"^^««; 
C.  B.  of  the  first  part,  the  said  D.  B.  of  the  second  part, 
and  the  [said  E.  F.  of  the  third  part,  in  pursuance  of  a 
contract  for  sale  therein  recited,  and  in  consideration  of 

the  sum  of  £ paid  to  the  said  A.  B.  and  D.  B.  as  in 

the  indenture  now  in  recital  is  mentioned.  All  [parcels], 

were  conveyed  unto  and  to  the  use  of  the  said  E.  F.  his 

heirs  and  assigns  for  ever :  And  whereas  upon  the  treaty  5._of  agret- 

for  the  purchase  of  the  said  hereditaments  comprised  in  JJ^^^L 

the  hereinbefore  recited  indenture,  it  was  agreed  that  the 
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PBXOIDSRS 
XXVIIL 


AQAIKST 

LBQAOIXB 

OHAaaBD  ON 

PUllOHASXl) 

LANDS. 

6.  Condition. 


said  A.  B.  and  D.  B.  fihould  execute  and  give  to  the  said 
E.  F.  their  joint  and  several  bond  in  the  penal  sum  of 

£ ,  with  such  condition  for  making  void  the  same  as 

is  hereunder  written  (a) :  NOW  THE  CONDITION  of 
the  above-written  bond  is  such,  that  if  the  said  A.  B.  and 
D.  B.,  or  either  of  them,  their  or  either  of  their  heirs 
executors  or  administrators,  shall  at  all  times  hereafter 
keep  indemnified  (b)  the  said  E.  F.  his  heirs  executors 
administrators  and  assigns,  and  also  the  said  messuages 
lands  hereditaments  and  premises  by  the  hereinbefore 
recited  indenture  expressed  to  be  conveyed  to  the  use  of 
the  said  E.  F.  his  heirs  and  assigns  as  aforesaid,  and 
every  part  thereof,  against  the  payment  of  the  legacies  or 

sums  of  £ ,  by  the  said  will  of  the  said  testator  made 

payable  out  of  the  said  hereditaments  thereby  devised  as 
aforesaid,  and  every  part  thereof  respectively,  and  all 
interest  to  become  due  for  the  same  respectively,  and 
against  all  actions  accounts  claims  and  demands  for 
or  in  respect  of  the  same  legacies,  or  any  of  them,  or  any 
part  thereof  respectively,  or  any  interest  for  the  same  re- 
spectively, or  in  anywise  relating  thereto.  Then  the  above- 
written  bond  shall  be  void,  otherwise  the  same  shall 
remain  in  full  force. 


When  the  in« 
denmity  to  a 
purchaser  may 
be  made  by  the 
conveyance. 

Whether  a 
covenant  to  pay, 
as  well  as  a 
covenant  to 
indemnify  is 
desirable. 


(a)  If  the  charges  to  be  indemniiied  against  neoessaiily  appear 
upon  the  face  of  the  conveyance,  the  indemnity  may  as  well,  and  at 
less  cost,  be  made  by  covenant  in  the  conveyance  as  by  bond.  But 
if  the  charges  do  not,  for  other  reasons,  appear  od  the  conveyance, 
the  indemnity  should  of  course  be  by  a  separate  instrument. 

{h)  It  has  been  suggested  that  under  such  a  condition  as  that  in 
the  text,  the  purchaser  will  have  no  remedy  until  actual  distur- 
bance, and  that  there  should  be  added  a  provision  that  the  vendor 
shall  pay  or  procure  payment  of  the  charge,  particularly  where  it 
carries  interest,  or  is  itself  an  annuity  or  other  periodical  pay- 
ment, which  may  fall  iato  arrear.  (Dart,  V.  &  P.  vol.  i.  p.  553, 
5th  ed.) 


J 
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xxrx. 

BOND  of  INDEMNITY  iX>  a  PURCHASER  6y  a  VENDOR  SeueA   PBBOKDlBKT  XXIX. 

in  fee  in  reversion  expectant  on  the  deaths  of  two    ^  ^  puaottla«ii 
successive  tenants  for  life,  tvith  remainder  to  their     ^^^'^^t  ooh- 

•^  •'     '  TIKGBKT  CLAIMS 

children  in  tail,   one  of  the   tenants  for  life  being    uhdkb  estates 


supposed  to  he  dead,  and  the  other  past  child-bearing. 


TAIL. 


KNOW  ALL  MEN  by  these  presents,  that  I,  A.  B.  i.  Bond, 
of  &c.  [vendor']  am  bound  to  CD.  of  &c.  [pur- 
chaser] in  the  sxun  of  £ [double  the  amount  of 

the  purchase-money\  to  be  paid  to  the  said  C.  D., 
or  to  his  certain  attorney  executors  administrators 
or  assigns,  For  which  payment  I  bind  myself  my 
heirs  executors  and  administrators,  and  every  of 
them,  by  these  presents.  Sealed  with  my  seal. 
Dated  this day  of ,  18 — . 

Whereas  [recitals  shomng  the  state  of  the  title] :  And  2.  BedtaLi  of 
WHEREAS  it  is  supposed  that  the  said  E.  F.  [first  tenant     ®   ,  ® / 

T      .    ,      .  .  .  .  3.— of  the  sup- 

for  life]  died  without  issue,  either  in  the  lifetime  of  the  posed  death  of 

said  [testator]  or  soon  after  his  death,  but  no  positive  me; 

evidence  can  be  obtained  of  the  fact  of  the  death  of  the 

said  E.  F. :  And  whereas  the  said  G.  H.  [second  tenant  4.— of  the  other 

for  Ufe]  is  now  in  possession  and  receipt  of  the  rents  and  bea^J^  * 

profits   of  the  said  hereditaments  devised  by  the  said 

recited  will  as  aforesaid,  but  has  no  issue,  and  from  her 

advanced  age  it  is  not  probable  she  will  ever  have  any 

issue  :  And  whereas  [recital  of  conveyance  of  the  vendor* s  6.— of  thecon- 

reversion  to  the  purchaser  by  deed  of  even  date  with  pSSaLr; 

the  above-written  bond  (a)] :   And  whereas  upon    the  6.— of  the  agree- 

treaty  for  the  said  purchase  it  was  agreed  that  the  said  ^mfy: 

A  B.  should  execute  and  give  unto  the  said  C.  D.  a  bond 


(a)  See  the  fiimilar  recital,  supra,  p.  197. 
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TAIL. 


7.  Conditioii. 


pRicEDEHT  XXIX.  in  the  aboye-mentioned  penalty  of  £ ,  with  such  con- 

To  A  puROHAsiR  ditioii  foF  making  void  the  same  as  is  hereunder  written : 
™g«Tcl'^im  now  the  condition  of  the  above-written  bond  is 
^"^*-.!r^''^    such,  that  if  the  said  E.  F.  or  any  issue  of  his  body  be 

now  living,  or  if  there  shall  be  any  issue  of  the  body  of 
the  said  G.  H.  lawfully  begotten  or  to  be  begotten,  and 
if  in  either  of  the  said  cases,  the  said  A.  B.  his  heirs 
executors  or  administrators,  or  any  of  them,  shall,  upon 
demand  for  that  purpose  made  by  the  said  C.  D.  his 
executors  administrators  or  assigns,  pay  unto  him  or 

them  the  sum  of  £ ,  with  interest  for  the  same  after 

the  rate  of  £ per  cent,  per  annum,  to  be  computed 

from  the  date  of  the  above-written  bond,  or  if  the 
said  E.  F.  be  now  dead  without  issue,  and  there  shall  be 
no  issue  of  the  body  of  the  said  G.  H.  lawfully  begotten 
or  to  be  begotten,  Then  and  in  any  of  the  aforesaid  cases 
the  above-written  bond  shall  be  void,  otherwise  the  same 
shall  remain  in  full  force. 


XXX. 

pRicpMKT  XXX.  BOND  by  a  vendor  to  a  purchaser  to  indemnify  him 

against  the  dower  of  vendor's  mother  and  suc- 
cession DUTY  on  her  death. 


▲OAIlfST  DOWKR 

AND  SUOCBSSION 

DUTT. 


1-  »o°d.  KNOW  ALL  MEN  by  these  presents,  that  I,  A.  B. 

of  &c.  {vendor],  am  bound  to  C.  D.  of  &c.  Qwir- 
cliaaer']  in  the  sum  of  £ [supra^  p.  199]. 

2.  Recitel  of  Whereas  the  above-bounden  A.  B.  was,  at  the  date  and 

Irab^t  to  hil**      execution  of  the  indenture  hereinafter  recited,  seised  of 
mother's  dower;    certain  hereditaments  in  the  same  indenture  particularly 

mentioned,  subject  to  the  dower  or  right  of  dower  therein 
3.— of  convey-     of  his  mother,  E.  B, :  And  whereas  by  an  indenture  bear- 
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ing  even  date  with  the  above-written  bond,  and  expressed  prwjimht  xxx. 

to  be  made  between  the  said  A.  B.  of  the  one  part,  and    aoautst  dowse 

the  above-named  C.  D,  of  the  other  part,  in  pursuance  of   ^^  ^^^J^'^' 

a  contract  for  sale  therein  recited,  the  said  A.  B.  has 

.                                  .            ,                  .  ance  to  pur- 
granted  certam  hereditaments  situate  m  the  pansh  of chaaer; 

in  the  county  of ,  and  specified  in  the  schedule  to  the 

same  indenture,  and  their  appurtenances,  unto  and  to  the 

use  of  the  said  C.  D.  his  heirs  and  assigns  for  ever :  And  4.— of  agreement 

WHEREAS  upon  the  treaty  for  the  said  sale  it  was  agreed 

that  the  said  A.  B.  should  enter  into  a  bond  in  the  penal 

sum  of  £ ,  for  indemnifying  the  said  CD.  his  heirs 

and  assigns  against  all  claims  by  the  said  E.  B.  to  dower 

in  the   said  hereditaments,   or  any  part    thereof,   and 

against  all  succession  duty  payable  upon  her  death,  with 

such  condition  for  making  void  the  same  as  is  hereunder 

written :  NOW  THE  CONDITION  of  the  above-written  5.  Condition. 

bond  is  such,  that  if  the  said  A.  B.  his  heirs  executors  or 

administrators,  or  any  of  them,  shaU  at  all  times  hereafter 

keep  indemnified  the  said  C.  D.  his  heirs  and  assigns,  and 

also  the  said  hereditaments  by  the  said  recited  indenture 

expressed  to  be  granted,  and  every  part  thereof,  against 

aU   actions  accounts  claims    and    demands   for    or   in 

respect  of  the  dower  or  right  of  dower  of  the  said  E.  B. 

in  the  same  hereditaments,  or  for  or  in  respect  of  all  duty 

payable  in  respect  of  the  succession  (if  any)  which  shall 

be  conferred  by  the  death  of  the  said  E.  B.,  and  all 

interest  thereon,  Then  in  either  of  the  said  cases  the 

above-written  bond  shall  be  void,  otherwise  the  same  shall 

remain  in  fuU  force. 
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XXXI, 
PRKWDEMT      COVENANT  of  Indemnity  in  respect  q/* succession  duty. 


XXXI. 


AoliJTsT        THIS  INDENTUBE  made  the day  of 18—, 

SUCCESSION  DUTT,  betweeii  A.  B.  of  &c.,  widow  and  relict  of  C.  B.  of 

— ; deceased  of  the  one  part,  and  E.  F.  of  &c.  and  G.  H.  of 

2  Recital  of  ^^'  ^^  ^®  other  part :  Whereas  by  an  indenture  bearing 
deed  of  cTcn        even  date  with  these  presents  and  expressed  to  be  made 

date  by  which 

the  le^  estate  between  the  said  E.  F.  and  G.  H.  of  the  one  part  and  the 
whFc^Uie^  said  A.  B.  of  the  other  part,  after  recitals  purporting  to 

grantee  was         gj^^^y  ^jj^t  the  Said  A.  B.  was  entitled  for  an  estate  for  life 

equitably  en- 
titled for  her  life  to  hereditaments  in  the  county  of  Devon,  and  that  the 

with  remainder  •■••i»         •i  .       ,         t  -ai-i*         a^ 

to  heneif  in  fee   remamder  m  fee  sunple  expectant  on  her  said  me  estate 

^ed^by^tees  ^^  ^y  ^  indenture  dated  the day  of 18—, 

to  her  in  fee;       and  expressed  to  be  made  between  the  said  G.  B.  and 

M.  L.  then  M.  B.,  the  only  daughter  and  child  of  the  said 
C.  B.  and  A.  B.,  and  now  deceased,  of  the  first  part,  N.  L. 
afterwards  the  husband  of  the  said  M.  L.  and  now  de- 
ceased, of  the  second  part,  and  the  said  E.  F.  and  G.  H. 
of  the  third  part,  been  vested  in  the  said  E.  F.  and  G.  H. 
upon  trusts  declared  by  reference  to  an  indenture  of 
settlement  of  even  date  therewith,  under  which  in  the 
events  which  have  happened  the  beneficial  interest  in  the 
said  premises,  subject  to  her  aforesaid  life  estate  therein 
had  become  vested  in  the  said  A.  B.,  and  that  conse- 
quently she  had  become  absolutely  entitled  to  the  afore- 
said hereditaments  it  is  witnessed  that  in  consideration 
of  the  premises  the  said  E.  F.  and  G.  H.  have  thereby 
granted  released  and  conveyed  imto  the  said  A.  B.  and 
her  heirs.  All  and  singular  the  hereditaments  com- 
prised in  or  which  have  by  any  means  become  vested  in 
the  said  E.  F.  and  G.  H.  upon  the  trusts  of  the  aforesaid 
indenture  of  the day  of 18 — ,  with  their  appur- 
tenances :  To  HOLD  THE  SAME  uuto  and  to  the  use  of  the 


XXZI. 

AOAnrsT 

BTTGGXasiOir  DUTT, 
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said  A.  B.  her  heirB  and  assigns  for  ever :  And  wheebas  pmo^bh. 

it  has  been  suggested  that  on  the  death  of  the  said  A.  B. 

some  succession  duty  or  duties  for  which  the  said  E.  F. 

and  G.  H.  their  heirs  executors  or  administrators,  or  some  bt  oovEyAJT. 

or  one  of  them  may  be  responsible,  may  become  payable  8.— and  of  sug- 

gestioii  that  suo- 

in  respect  of  the  said  premises,  and  it  was  consequently  cession  duty  will 
agreed  before  the  execution  of  the  hereinbefore  recited  ^J^Uirdw^ 
indenture  of  even  date  herewith  that  the   said  A.  B.  ^^  the  grontee  in 

lespect  of  the 

should  enter  into  the  covenant  hereinafter  contained,  property  and  of 
NOW  THIS  INDENTURE  WITNESSETH  that,  in  ^J^yen^^tof 
pursuance  of  the  said  agreement,  and  in  consideration  of  I'^de'^'"*^' 
the  premises,  she  the  said  A.  B.  doth  hereby  for  herself  -looTenantby 
her  heirs  executors  administrators  and  assigns  (a)  cove-  f^^i^^ty 
nant  with  the  said  E.  F.  and  G.  H.  their  executors  and  ^^  indemnify 

.    .  thetrusteee. 

administrators,  and  also  as  separate  covenants  with  each 
of  them  his  executors  and  administrators,  that  she  the  said 
A.  B.  her  heirs  executors  administrators  or  assigns,  will 
and  shall  duly  and  punctually  pay  all  succession  duty  and 
duties  (if  any)  which,  on  the  death  of  the  said  A.  B.,  may 
become  payable  in  respect  of  the  said  premises  by  the  here- 
inbefore recited  indenture  of  even  date  herewith  expressed 
to  be  granted  and  conveyed,  and  that  she  the  said  A.  B. 
her  heirs  executors  and  administrators  will  and  shall  at 
aU  times  hereafter  keep  the  said  E.  F.  and  G.  H.  and 
each  of  them  their  and  each  of  their  heirs  executors  and 


(a)  As  it  is  probable  that  a  purchaser  from  A.  B.  will  not  have  Whether  a 
notice  of  this  deed,  it  is  proper  so  to  frame  the  covenant  that  it  covenant  to  pay 
may,  if  possible,  run  with  the  land.    The  Dean  and  Chapter  of  ^ST^^^not 
"Windsor's  Case,  5  £ep.  25,  appears  to  be  an  authority  that  the   ran  with  the 
burthen  of  a  covenant  of  this  nature  would  run  with  the  land,  as  land, 
between  lessee  and  lessor.    But  it  is  doubtful  whether  the  burthen 
of  a  covenant  can  run  with  the  land  in  any  other  case.    (Smith, 
li.  C,  voL  L  p.  95,  7th  ed.     See,  however,  Western  v.  MacdermoU, 
li.  R  1  £q.  499 ;  2  Ch.  72.)    But  the  point  is  not  of  much  practical 
importance,  because  the  covenantees  would  not  be  content  with  a 
mere  covenant,  unless  they  looked  to  the  covenantor  to  indemnify 
them,  and  were  satisfied  of  his  ability  to  do  so. 
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PRSOBDIVT 
XXZL 


AOAIHSI 

SnCOKSSION  DUTT, 

BT  OOYEHAHT. 


administrators'  estates  and  eflFects  well  and  sufficiently  in- 
demnified against  all  actions  accounts  payments  damages 
losses  costs  expenses  claims  and  demands  for  or  upon 
account  or  in  respect  of  the  aforesaid  succession  duty 
and  duties  or  any  of  them,  or  the  non-payment  thereof 
respectively,  or  of  any  act  deed  matter  or  anything  in 
anywise  relating  thereto.     In  witness,  &c. 


PRECEDKiri 
XXXII. 


AGAINST  FREE- 
BENCH,  BT  TRUSTS 
OV  STOCK— SHORT 
FORK. 

1.  Parties. 

2.  Becitalof 
conTeyance  on 
sale  by  which 
certain  copyhold 
hereditaments 
have  been 
surrendered  and 
released  to  the 
lord  of  the 
manor  in  fee, 
and  the  copyhold 
interest  has  been 
merged  in  the 
freehold  ; 


3.— of  a  reqni' 


XXXII. 

DEED  of  INDEMNITY  against  freebench  hy  means  of  a 
Declaration  of  trusts  of  debenture  stock.  Short 
Form. 

THIS  INDENTURE  made  &c.  between  A.  B.  of  &c.  of 
the  first  part,  C.  D.  of  <fec.  of  the  second  part,  and  E.  F.  of 
&c.  and  G.  H.  of  &c.  of  the  thml  part :  Whereas  by  an 
indenture  bearing  even  date  with  these  presents  and  ex- 
pressed to  be  made  between  [parties'\  in  puisuance  of  a 
contract  for  sale  therein  recited,  and  in  consideration  of 
a  sum  paid  by  the  said  C.  D.  partly  to  and  partly  on 
account  of  the  said  A.  B.  for  the  purchase  thereof, 
the  inheritance  in  fee  in  possession  according   to   the 

custom  of  the  manor  of in  the  County  of (of 

which  manor  the  said  C.  D.  is  lord)  of  and  in  certain 

land  tenements  and  hereditaments  in  the  parish  of 

in  the  county  of ,  particularised  in  a  schedule  to  the 

indenture  now  in  recital,  and  of  and  in  the  rights  ease- 
ments and  appurtenances  thereto  belonging,  have  been 
granted  surrendered  and  released  or  are  expressed  and 
intended  so  to  be,  unto  and  to  the  use  of  the  said  C.  D. 
his  heirs  and  assigns  to  the  intent  that  the  copyhold  or 
customary  estate  and  interest  in  the  said  hereditaments 
and  premises  may  be  merged  in  the  freehold  and  inheri- 
tance of  the  said  manor  :  And  whereas  on  the  treaty  for 
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the  said  sale  the  said  C.  D.  required  that  L.  M.  the      wmbdmt 

.  .     .  XXXII. 

widow  of  a  former  owner  of  the  said  premises  should  join  

in  the  conveyance  of  the  said  premises  to  him  for  the  behch,  by  trusts 
purpose  of  releasing  any  right  of  freebench  to  which  she  ^'  btwk—short 

might  be  entitled  out  of  the  said  premises,  but  the  said  

L.  M.,  though  she  did  not  make  any  actual  claim  to  such  p^haror  that 
freebench.  refused  to  join  in  the  said  conveyance  or  to  the  widow  of  a 

'  •*  ^  "^  former  owner 

release  any  such  claim  as  she  might  have  to  freebench  :  should  join  to 
And  whereas  the  said  A.  B.  insists  that  the  said  L.  M.  to  freebench, 
is  not  entitled  to  freebench  out  of  the  said  premises  or  any  JJ^^  ^^^^^  ^ . 
part  thereof :  And  whereas  in  consequence  of  the  said  4.— that  vendor 
refusal  and  in  pursuance  of  an  agreement  in  this  behalf  to^^b^ch^^* 
entered  into  between  the  said  A.  B.  and  C.  D.  before  5.— and  that 
the  execution  of  the  hereinbefore  recited  indenture,  the  gf^^^LiTof  the 
said  A.  B.  has  deposited  a  sum  of  £ part  of  the  said  purchase-money 

.,  -,  •T^•r^^^''  ^'^^  names  of 

purchase-money  m  the   hands  of  the  said  E.  F.  and  trustees  to  be 
G.  H.,  to  the  intent  that  the  same  may  be  held  and  ap-  tmsts^to'be  ^ 
plied  upon  and  for  the  trusts  and  purposes  hereinafter  ^^^^**  ^^  *^® 
declared  and  expressed  concerning  the   same :    NOW  9.  Testatum ; 
THIS  INDENTURE  WITNESSETH  and  it  is  hereby  ;i;;[i^J;,t'S^^ 
agreed  and  declared  that  the  said  E.  F.  and  G.  H.  shall  »«»  deposited 

,       .  ,  and  hold  the 

forthwith  invest  the  said  sum  of  £ in  the  purchase  investment 

in  their  joint  names  of  Debenture  Stock  of  the  cuS^S  may 

Sailway  Company,  and  that  they  and  the  survivor  of  ^  "J^J^Tte?"'^"* 
them  and  the  executors  or  administrators  of  such  sur-  such  freebench ; 
vivors  shall  hold  such  debenture  stock  when  purchased 
and  the  income  thereof,  upon  and  for  such  trusts  and 
purposes  as  wiU  make  the  same  a  complete  indemnity 
to  the  said  C.  D.  his  heirs  and  assigns  and  the  owners 
and  occupiers  for  the  time  being  of  the  said  heredita- 
ments and  premises  comprised  in  the  hereinbefore  re- 
cited indenture  and  every  part  thereof,  from  and  against 
all  actions  proceedings  payments  costs  damages  claims 
and  demands  whatsoever  for  or  in  respect  of  the  free- 
bench  of  the  said  L.  M.  out  of  the  same  hereditaments 
and  premises  or  any  of  them,  and  for  and  in  respect  of  all 
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PRIOEDBNT 
ZXXII. 

AOAINBT  VRBE- 

BENCH,  BT  TRUSTS 

OF  STOCK — SHORT 

FORM. 

7. — and  mAyfor 
that  purpose 
sell  such 
invQstments ; 

8. — ^and  subject 
to  such  trusts 
shall  hold  the 
fund  in  trust  for 
the  Tender ; 

9.  Income  not 
required  for  the 
purpose  of 
indemnity  to  be 
paid  to  the 
vendor. 


10.  ThecoYe- 
nants  for  title 
contained  in  the 
purchase  deed 
not  to  be 
affected. 


11.  Power  of 
appointing  a  new 
trustee  in  the 
place  of  one  of 
the  trustees  to 
be  Tested  in  the 
vendor,  in  the 
place  of  the 
other  in  the 
purchaser. 


duty  payable  for  the  succession,  if  any,  which  shall  be 
conferred  by  the  death  of  the  said  L.  M.  and  all  interest : 
For  which  purposes  the  trustees  or  trustee  for  the 
time  being  may  sell  the  said  stock  or  any  part  thereof 
from  time  to  time  or  at  any  time  as  occasion  may  require, 
and  subject  as  hereinbefore  mentioned  the  said  trustees 
or  trustee  shall  hold  the  said  stock  and  the  income 
thereof  in  trust  for  the  said  A.  B.  her  executors 
administrators  and  assigns :  And  it  is  hereby  agreed 
and  declared  that  the  said  trustees  or  trustee  shall 
from  time  to  time  pay  to  the  said  A,  B.  his  executors 
administrators  or  assigns  as  the  same  shall  accrue 
or  become  payable,  all  the  income  of  the  said  stock 
which  for  the  time  being  shall  not  be  actually  required 
for  making  some  payment  by  way  of  such  indemnity 
as  aforesaid,  and  that  unless  the  said  L.  M.  shall  in 
her  lifetime  have  established  her  right  of  freebench  or 
some  action  or  proceeding  for  establishing  such  right 
shall  be  pending  at  her  death,  it  shall  for  the  purposes  of 
the  trust  hereby  declared  be  assumed  at  her  death  that 
she  was  not  entitled  to  freebench  out  of  the  said  heredita- 
ments or  any  part  thereof :  And  it  is  hereby  agreed  and 
declared  that  the  indemnity  hereby  created  shall  not,  nor 
shall  anything  herein  contained,  in  anywise  affect  the  cove- 
nants for  title  by  the  said  A.  B.  contained  in  the  herein- 
before recited  indenture  or  abridge  the  liability  of  the  said 
A.  B.  her  heirs  executors  and  administrators  thereunder : 
And  further  that  the  power  of  appointing  a  new  trustee 
of  these  presents  in  the  place  of  the  said  E.  F.  or  of  any 
trustee  substituted  for  him  shall  be  exercisable  by  the  said 
A.  ,B.  her  executors  or  administrators,  and  that  the 
power  of  appointing  a  new  trustee  in  the  place  of  the  said 
G.  H.  or  of  any  trustee  substituted  for  him  shall  be  exer- 
cisable by  the  said  C.  D.  his  executors  or  administrators. 
In  witness,  &c. 
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XXXIII. 
INDEMNITY  against  a  perpetual  rent-charge,  by  the 

CREATION  of  ANOTHER  PERPETUAL  RENT-CHARGE  OUt 

q/*PART  of  the  PROPERTY  subject  to  the  original  rent- 
charge,  the  ENTIRE  property  having  been  sold  in 
LOTS  svhject  to  a  condition  that  the  original  rent- 
charge  should  be  exclusively  charged  on  one  lot,  and 
the  remainder  of  the  estate  indemnified  by  the  crea- 
tion of  a  new   RENT-CHARGE  tO  be  VCStcd  in  TRUSTEES 

for  the  purposes  of  the  indemnity. 


PRBCHDXIVT 

xxxin. 


AOAIHST  A  PER- 
PETUAL RENT- 

CHAROE  BT 

OREATIOH  or  A 

NSW  ONE. 

AGAINST  FRES- 

BSNCHi  Br  TRUSTS 

OP  STOCK — SHORT 

FORM. 


THIS  INDENTURE  made  the 


day  of 


18 — ,  1.  Parties. 


Between  A.  B.  of  &c.  [the  purchaser  of  the  lot  on  which 
the  rent-charge  is  to  be  charged]  of  the  first  part,  C.  D.  of 
&c.  and  E.  F.  of  &g.  [trustees]  of  the  second  part,  and  the 
several  other  persons  whose  names  and  seals  are  hereto 
subscribed  and  affixed  (being  the  purchasers  of  the  here- 
ditaments specified  in  the  schedule  hereto)  of  the  third 
part :  Whereas  the  mansion-house  lands  and  heredita- 
ments hereinafter  particularly  mentioned  and  intended  to 
be  hereby  appointed  and  granted  are  subject,  together  with 
the  hereditaments  specified  in  the  said  schedule  hereto, 

to  a  perpetual  yearly  rent-charge  of  £ ,  created  by  the 

will  of ,  dated  the  day  of  18 — :  And 

WHEREAS  the  said  mansion-house  lands  and  heredita- 
ments intended  to  be  hereby  appoiuted  and  granted  were, 
together   with   the  hereditaments  specified  in  the  said 

schedule,  put  up  for  sale  by  public  auction  on  the day 

of 18 — ,  at ,  in lots,  by  a  printed  particular, 

and  subject  to  certain  conditions,  the  first  of  the  said  lots 
comprising  the  said  mansion-house  lands  and  heredita- 
ments intended  to  be  hereby  appointed  and  granted: 
Akb  WHEREAS  the  said  hereditaments  specified  in  the 
said  first  lot  were  not  sold  at  the  said  auction,  but  were 


2.  Recital  that 
the  property  to 
be  conveyed  is 
sabject,  together 
with  that  in  the 
schedule,  to  a 
perpetoal  rent- 
chai^e ; 

3. — of  the  whole 
property  having 
been  put  up  for 
sale  by  auction, 
subject  to  con- 
ditions, and  in 
lots,  the  first  of 
which  comprised 
the  property  to 
be  chained  with 
the  rent-charge ; 


4.— of  thefixBi 
lot  not  hanng 
been  sold  at  tha 
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auction,  but 
Bubfiequently  by 
private  contract ; 

5. — of  a  con- 
dition of  sale 
that  the  rent- 
charge  should 
be  charged  on 
lot  one,  and  the 
other  property 
indemnified  by 
the  creation  of  a 
rent-chaige  out 
of  that  lot ; 

6. — of  the  con- 
veyance of  lot  one 
to  the  purchaser ; 

7. — of  the  agree- 
ment to  fulfil 
the  condition  of 
sale  by  executing 
this  deed. 

8.  Testatum; 
— appointment 
by  A.  B.  to  uses 
after  declared. 


9.  Further 
testatum; 
— oonveyanoe  by 
A.  B. 


10.  Paroels. 

11.  Habendum' 
to  grantees; 

12. — ^to  uses 
after  declared ; 


afterwards  sold  to  the  said  A.  B.  subject  to  the  said  con* 
ditions  of  sale  so  far  as  the  same  applied  to  a  sale  by 
private  contract :  And  whereas  the of  the  said  con- 
ditions of  sale  was,  that  the  estate  should  be  sold  subject 

to  the  said  perpetual  yearly  rent-charge  of  £ ,  but  that 

the  same  rent-charge  should  be  exclusively  paid  by  the 
purchaser  of  the  first  lot,  and  the  purchasers  of  the  other 
lots  should  be  indemnified  against  the  payment  thereof  by 
the  creation  of  a  rent-charge  of  the  same  amount  out 
of  the  said  first  lot :  And  whereas  [recital  of  conveyance 
of  the  hereditaments  in  the  first  lot  to  uses  to  bar  dower  in 
favour  of  A.  B.]:  And  whereas  the  said  A.  B.,  at  the 
request  of  the  said  several  persons  pai*ties  hereto  of 
the  third  part,  has  agreed  to  execute  these  presents  for 
the  purpose  of  effecting  the  indemnity  provided  for  by  the 

said condition  of  sale :  NOW  THIS  INDENTURE 

WITNESSETH  that,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  premises,  and  in  exer- 
cise of  the  said  power  to  him  the  said  A.  B.  limited  by 

the  said  indenture  of  the day  of 18 —  [the  con- 

veyance  of  lot  one"],  and  of  every  other  power  enabling  him 
in  this  behalf,  He  the  said  A.  B.  doth  hereby  appoint  that, 
All  and  singular  the  mansion-house  lands  and  heredita- 
ments hereinafter  particularly  mentioned  and  intended  to 
be  hereby  granted  shall  henceforth  go  and  remain.  To  the 
uses,  upon  the  trusts,  and  for  the  intents  and  purposes 
hereinafter  limited  declared  and  expressed  concerning 
the  same :  AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH that,  in  further  pursuance  of  the  said  agree- 
ment, and  for  the  consideration  aforesaid.  He  the  said  A.  B. 
doth  hereby  grant  unto  the  said  C.  D.  and  E.  F.  and  their 
heirs,  All  that,  &c.  [Parcels,  General  words,  and  Estate 
clause]:  To  have  akd  to  hold  the  premises  hereinbefore 
expressed  to  be  hereby  granted  unto  the  said  C.  D.  and 
E.  F.  and  their  heirs.  To  the  uses,  upon  the  trusts,  and 
for  the  intents  and  purposes  hereinafter  limited  declared 
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and  expressed  concemiDg  the  same :  And  it  is  hereby      paioBoiiiT 

agreed  and  declared  that  the  appointment  and  grant  here-  

inbefore  contained  shall  enure,  To  the  use  and  intent  that    ^®^*"*  ^  ^"- 
the  said  CD.  and  E.  F.  their  heirs  and  assigns  may  hence-       oharok  by 
forth  at  all  times  hereafter  receive  the  perpetual  yearly       hew  ohb. 

rent-charge  of  £ [the  amou/nt  of  the  rent-charge  to  be  13.  Declaration 

indemnified  against],  to  be  charged  upon  and  to  be  issuing  ^^  "»"  > 
and  payable  out  of  the  said  premises  hereinbefore  ex-  that  trustees 
pressed  to  be  hereby  appointed  and  granted,  by  equal  ^^tuaJ^Mrir' 
half-yearly  (a)  payments,  without  any  deduction,  on  the  ^iik charge; 

day  of and  the day  of ,  the  first  of 

such  half-yearly  payments  to  be  made  on  the day  of 

18 — :  And  to  the  fubther  use  and  intent  that,  —with  power  of 

if  and  whenever  any  part  of  the  said  yearly  rent-charge  of         " ' 

£ hereby  created  shall  be  unpaid  for  twenty-one  days, 

whether  the  same  shall  have  been  legally  demanded  or  not, 
and,  if  and  whenever  any  claim  or  demand  shall  be  made 
upon  the  said  several  persons  parties  hereto  of  the  third 
part,  or  any  of  them,  or  their  or  any  of  their  heirs  ap- 
pointees executors  administrators  or  assigns,  or  upon  the 
said  hereditaments  specified  in  the  said  schedule  hereto, 
in  respect  of  the  said  perpetual  yearly  rent-charge  of 

X — ^  created  by  the  said  will  of  the  said ,  the  said 

C.  D.  and  E.  F.  and  the  survivor  of  them,  and  the  heirs 
of  such  survivor,  may  enter  into  and  distrain  upon  the 
said  premises  hereinbefore  charged  with  the  said  yearly 

rent-charge  of  £ hereby  created,  or  any  part  thereof, 

and  dispose  according  to  law  of  the  distress  or  distresses 
then  and  there  found,  to  the  intent  that  thereby  or  other- 
wise the  said  yearly  rent-charge  of  £ hereby  created 

and  every  part  thereof  so  in  arrear,  and  all  costs  and  ex- 
penses occasioned  by  the  non-payment  thereof,  or  by  any 
claim  or  demand  upon  the  said  several  persons  parties 
hereto  of  the  third  part,  or  any  of  them,  their  or  any  of 

(a)  If  the  rent-charge  to  be  indemnified  against  is  payable  quar- 
,terly,  the  new  rent-charge  should  be  paid  in  the  same  way. 

VOL.    V.  p 
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— and  entry ; 


their  heirs  appointees  executors  administrators  or  assigns, 
or  upon  the  said  heii'editameuts  specified  in  the  said  sche- 
dule hereto,  in  respect  of  the  said  perpetual  yearly  rent- 
charge  created  by  the  said  will  of  the  said ,  shall  be 

fiilly  paid  and  satisfied  :  And  to  the  further  use  and 
intent  that,  if  and  whenever  any  part  of  the  said  yearly 

rent-charge  of  £ hereby  created  shall  be  in  aiTear  for 

forty  days,  whether  the  same  shall  have  been  legally  de- 
manded or  not,  and,  if  and  whenever  any  claim  or  demand 
shall  be  made  upon  the  said  several  persons  parties  hereto 
of  the  third  part,  or  any  of  them,  their  or  any  of  their 
heirs  appointees  executors  administrators  or  assigns, 
or  upon  the  said  hereditaments  sj^ecified  in  the  said 
schedule  hereto,  in  respect  of  the  said  perpetual  yearly 

rent-charge  of  £ created  by  the  said  will  of  the  said 

,  the  said  C.  D.  and  E.  F.  and  the  survivor  of  them, 

and  the  heirs  of  such  survivor,  may  enter  into  and  upon 
and  hold  tlie  said  premises  hereinbefore  charged  with  the 

said  yearly  rent-charge  of  £ hereby  created,  or  any 

part  thereof,  and  take  the  rents  and  profits  thereof  until 
they  and  he  shall  therewith  and  thereby  or  otherwise 
be   fully  paid  and  satisfied  the  said  yearly  rent-charge 

of  £ hereby  created,  and  the  arrears  thereof  due 

at  the  time  of  such  entry  or  afterwards  to  become  due 
dm*ing  their  or  his  being  in  possession  of  the  said  pre- 
mises, together  with  all  costs  and  expenses  which  they  or 
he  shall  sustain  by  reason  of  the  non-payment  thereof, 
and  all  costs  and  expenses  which  the  said  several  persons 
parties  thereto  of  the  third  part,  or  any  of  them,  or  their 
or  any  of  their  heirs  appointees  executors  administrators 
or  assigns,  shall  sustain  or  be  put  unto  by  reason  of  any 
claim  or  demand  upon  them,  or  any  of  them,  or  upon  the 
hereditaments  specified  in  the  said  schedule  hereto,  in 
respect  of  the  said  perpetual  yearly  rent-charge  created  by 

the  said  will  of  the  said ,  and  such  possession  when 

taken  to  be  without  impeachment  of  waste  :  And  subject 


INDEMNITY  DEEDS.  211 

and  charged  as  hereinbefore  is  mentioned,  To  the  uses  prboidiht 

,  XXXIII. 

and  subject  to  the  power  to  which  the  said  premises  stood 
limited  and  subject  immediately  before  the  execution  of 

these  presents :  And  it  is  '  hereby  agreed  and  declared  ohakoi  by 

^                                                                                      °  CBKATION  Of  A 

that  the   said  yearly  rent-charge   of  £ ,   and  the  itxwohb. 


AOAIKSZ  A  PER 
PBTUAL  BBNT- 


powers  of  distress  and  entry  hereinbefore  limited,  are  —and  subject 
so  limited  to  the  said  CD.  and  E.  F.  their  heirs  and  eiSngusea. 
assigns.  Upon  tbust  and  to  the  intent  that  the  same  rent-  14^  Declaration 
charge  and  powers  may  be  an  indemnity  to  the  several  and  °^"^  °^  ^^^' 
respective  purchasers  of  the  hereditaments  specified  in  —to  indemnify 
the  said  schedule  hereto,  their  heirs  appointees  executors  ^^n^^the 
administrators  and  assigns,  and  to  tlie  said  hereditaments  schedule  against 

the  rent-charge ; 

specified  in  the  said  schedule,  and  every  part  thereof,  and 
the  appurtenances  thereof,  against  the  said  yearly  rent- 
charge  of  £ created  by  the  will  of  the  said ,  and  —and  to  i-aise 

aU  arrears  thereof,  and  all  powers  and  remedies  for  re-  required  forThat 

covering  and  enforcing  payment  of  the  same,  and  all  p^iipos©; 

actions  distresses  claims  and  demands  for  or  in  respect 

of  the  last-mentioned  yearly  rent-charge   or  any  part 

thereof;   For  which  purpose  it  is  hereby  agreed  and 

declared  that,  if  and  whenever  any  distress  or  entry 

for  any  arrears  now  due  or  hereafter  to  accrue  due  in 

respect  of  the  said  yearly  rent-chai^ge  of  £-^ created  by 

the  said  will  of  the  said ,  shall  at  any  time  or  times 

hereafter  be  made  upon  the  said  hereditaments  specified 
in  the  said  schedule  hereto,  or  any  of  them,  or  any  part 

a 

thereof,  and,  if  and  whenever  any  claim  or  demand  for  any 
such  arrears  shall  be  made  upon  the  said  respective 
purchasers  of  the  said  hereditaments  si)ecified  in  the  said 
schedule  hereto,  or  any  of  them,  or  their  or  any  of  their 
heirs  appointees  executors  administrators  or  assigns 
respectively,  the  said  C.  D.  and  E.  F.  and  the  survivor  of 
them,  and  the  heirs  of  such  survivor,  their  or  his  assigns 

shall  apply  the  said  yearly  rent-charge  of  £ hereby 

created,  and  all  monies  received  by  them  or  him  under  any 
exercise  of  the  powers  of  distress  and  entry  hereinbe- 

?2 
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—and  for  the 
payment  of  the 
trustees' 
expenses; 


— reversioner  to 
take  the  rents 
and  profits  till 
the  trusts  arise. 


15.  danse 
supplemental 
to  statutory 
provisions  as  to 
appointment 
of  new  tinstees. 


fore  limited,  in  satisfaction  and  discharge  of  the  said 
arrears  or  future  payments  of  the  said  yearly  rent-charge 

created  by  the  said  will  of  the  said ,  and  of  all  costs 

damages  and  expenses  which  the  said  respective  par- 
chasers  of  the  said  hereditaments  specified  in  the  said 
schedule  hereto,  or  any  of  them,  or  their  or  any  of  their 
heirs  appointees  executors  administrators  or  assigns  re- 
spectively, shall  from  time  to  time  pay  sustain  or  be  put 
unto  by  reason  or  in  consequence  of  such  distress  entry 
claim  or  demand  as  aforesaid,  and  all  costs  and  expenses 
which  they  the  said  trustees  or  trustee  for  the  time  being 
of  these  presents  shall  incur  or  sustain  in  or  about  or 
in  anywise  relating  to  the  execution  of  the  trusts  and 
powers  of  these  presents:  And  it  is  hereby  further 
agreed  and  declared  that,  until  some  distress  or  entry 
claim  or  demand  shall  be  made  upon  the  said  heredita- 
ments specified  in  the  said  schedule  hereto,  or  some  part 
thereof,  in   respect   of  the  said  yearly  rent-charge  of 

£ created  by  the  said  will  of  the  said ,  or  until 

the  said  respective  purchasers  of  the  said  hereditaments 
specified  in  the  said  schedule,  or  some  or  one  of  them, 
or  their  or  some  or  one  of  their  heirs  appointees  execu- 
tors administrators  or  assigns  respectively,  shall  make 
some  payment  in  respect  of  the  said  yearly  rent-charge, 
or  incur  sustain  or  be  put  unto  any  such  costs  damages 
or  expenses  as  aforesaid,  the  trustees  or  trustee  for  the 
time  being  shall  stand  seised  of  the  said  yearly  rent- 
charge  of  £ hereinbefore  expressed  to   be  hereby 

created.  In  trust  for  the  person  or  persons  for  the  time 
being  entitled  to  the  said  premises  hereinbefore  expressed 
to  be  hereby  appointed  and  granted  immediately  subject  to 
the  same  rent-charge  :  Provided  always,  and  it  is  hereby 
agreed  and  declared,  that  the  power  of  appointing  a  new 
ti-ustee  or  trustees  of  these  presents  in  the  place  of  any 
trustee  or  trustees  who  shall  die,  or  desire  to  be  dis- 
chai'ged,  or  refuse  or  become  unfit  or  incapable  to  act. 
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shall  be  exercisable  by  the  said  C.  D.  and  E.  F.  during 
their  joint  hves,  and  by  the  survivor  of  them  during  the 
life  of  such  survivor  and  after  the  death  of  such  survivor 
by  the  surviving  or  continuing  trustees  or  trustee  for  the 
time  being  or  the  acting  executors  or  executor  adminis- 
trators or  administrator  of  the  last  surviving  and  con- 
tinuing trustee,  or  by  the  last  retiring  trustees  or  trustee, 
and  upon  every  or  any  such  appointment  the  number  of 
trustees  may  be  augmented  or  reduced;  [Covenants  by  16.  Ooveiiaats 
A.  B.  with  C.  D.  and  E.  F.  and  their  heirs,— for  right  to  °'^'^®- 
appoint  and  grant,— -for  quiet  enjoyment,  free  front  incum' 
hrances, — and  further  assurance,  see  supra,  p.  12] .    In 

WITNESS,  &C.  (b). 

The  Schedule  above  referred  to. 
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XXXIV. 

INDEMNITY  to  a  purchaser  against  a  life  rent- 
charge,  hy  a  DEMISE  hy  the  vendor  of  the  reversion 
of  certain  lands  (a). 

THIS  INDENTURE,  made  the day  of 18—, 

Between  A.  B.  of  &c.  {yendorl  of  the  one  part,  and  C.  D.  1-  Partieg. 
of,  &c.  {jpurchaserl  of  the  other  part :  Whereas  [Recitals  \  Becitai  as  to 
of  a  will  devising  estates  in  X.  and  Y.  to  E.  F.  for  life, 
with  remainder  as  O.  H.  should  by  deed  or  will  appoint, 

(5)  It  is  proper,  though  not  essential,  to  indorse  a  memorandum 
of  the  indemnity  deed  on  the  conveyance  of  the  onerated  estate,  in 
order  that  subsequent  purchasers  may  take  with  notice. 

(a)  The  Precedent  in  the  text  (in  pursuance  of  a  contract)  provides 
the  indemnity  by  limiting  a  term  of  years  to  the  purchaser ;  under 
ordinary  circumstances,  the  more  correct  method  is  to  make  the  in- 
demnity by  way  of  a  charge  only,  as  a  purchaser  of  the  indemnity 
lands  would  reasonably  object  to  having  the  legal  estate  outstanding 
in  the  property  purchased  by  him  (See  Precedent  xxxiii.).  It  will 
be  observed  that,  in  the  present  instance,  the  lands  out  of  which 
the  indemnity  is  given  remain  in  the  possession  of*  the  vendor, 
and  also  that  the  rent-charge  to  be  indemnified  against  is  only 
limited  for  a  life. 
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3. — of  the  agree* 
ment  for  the 
indemnity. 


4.  Testatum ; 
— demise  to  the 
purcha^r ; 


5.  Parcels; 

6.  Habendum 
for  a  term  of 
500  years ; 


7. — upon  trust 
to  indemnify 

"When  an  in- 
teresse  termini 
only  is  created 
by  a  demise* 


with  remainder  to  G.  H.  in  toiZ,  with  remainder  to  A.  B. 
in  fee — of  the  death  of  the  testator  without  having  revoked 
or  altered  his  will — of  the  will  of  Q.  H.  charging  the  lands 
in  r.  with  a  life  rent-charge  after  the  death  of  E.  F.,  and 
subject  thereto,  devising  them  to  A.  B.  in  fee — of  the  d^ath 
of  G.  H.  without  having  revoked  or  altered  his  icill — of  the 
conveyance  of  even  date  by  E,  F.  and  A.B.of  the  lands  in 
y.  to  tises  to  bar  dower  in  favour  of  C.  D.]  And  whereas 
on  the  treaty  for  the  said  purchase  of  the  said  heredita- 
ments in  Y.  by  the  said  C.  D.,  it  was  agreed  that  the 
said  A.  B.  should  demise  the  said  hereditaments  in  X. 
aforesaid  (subject  to  the  said  life  estate  therein  of  the 
said  E.  F.)  unto  the  said  C.  D.  his  executors  adminis- 
trators and  assigns  for  the  term  of  five  hundred  years,  for 
indemnifying  the  said  C.  D;  his  heirs  appointees  and 
assigns  and  the  said  purchased  premises  against  the  said 

yearly  rent-charge  of  £ and  all  arrears  thereof  in 

manner  hereinafter  appearing:  NOW  THIS  INDEN- 
TUEE  WITNESSETH  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  premises  and  of 
the  sum  of  10s.  upon  the  execution  of  these  presents  paid 
by  the  said  C.  D.  to  the  said  A.  B.  (the  receipt  whereof 
the  said  A.  B.  doth  hereby  acknowledge)  (6),  He  the  said 
A.  B.  doth  hereby  bai*gain  and  sell  unto  the  said  C.  D.  his 
executors  administrators  and  assigns,  All  that  [Parcels 
in  X. — General  words] ;  To  have  and  to  hold  the  pre- 
mises hereinbefore  expressed  to  be  herebj'  bargained  and 
sold  unto  the  said  C.  D.  his  executors  administrators  and 
assigns  for  the  term  of  five  hundred  years  from  the  day 
next  before  the  day  of  the  date  of  these  presents,  without 
impeachment  of  waste,  but  subject  to  the  said  life  estate 
of  the  said  E.  F.,  Upon  trust  and  to  the  intent  that  the 

(h)  Unless  the  instrument  is  so  framed  that  it  may  operate  under 
the  Statute  of  Uses,  the  lessee  will,  until  entry,  have  only  an 
interesse  termini  {Miller  v.  Oreen,  9  Bing.  92);  and,  in  order  to 
render  it  so  operative,  there  must  be  a  pecuniary  consideration 
(Sandars  on  Uses,  sub  w*  Bargain  and  Sale,  voL  ii.  pp.  43  et  seq.)* 
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said  premises  comprised  in  the  said  term  of  five  hmidred      pmosdwt 

.  .  .  .  .  XXXIV. 

years  may  be  an  indemnity  to  the  said  C.  D.  his  heirs         

appointees  and  assigns,  and  to  the  said  hereditaments  RBNT-oHAEai  bt 
comprised  in  the  said  indenture  of  even  date  herewith,  and     ^^^"".'^  ^ 

^  PUB0HA8BB. 

every  part  thereof,  against  the  said  yearly  rent-charge  of 

,  himself  and  the 

£ ,   and  all  arrears  thereof,   and  all  remedies  for  purchaaed  pre- 

recovering  and  enforcicg  payment  of  the  same,  and  all  JberenSl^rge- 

actions  accounts  claims  and  demands  for  or  in  respect 

of  the  said  yearly  rent-charge  or  any  part  thereof;  For 

WHICH  PURPOSE  it  is  hereby  agreed  and  declared  that,  if  aii  sama  required 

and  whenever  any  entry  or  distress  for  any  arrears  now  ^J^^^^  d Jra^^ 

due  or  hereafter  to  accrue  in  respect  of  the  said  yearly  <^*8  J 

rent-charge  of  £ shall,  at  any  time  or  times,  after 

the  death  of  the  said  E.  F.,  be  made  upon  the  said 
hereditaments  comprised  in  the  said  indenture  of  even 
date  herewitli,  or  any  of  them  or  any  part  thereof,  or 
any  claim  or  demand  for  any  such  arrears  shall  be 
made  upon  the  said  C.  D.  his  heirs  appointees  execu- 
tors administrators  or  assigns,  the  said  C.  D.  his  execu- 
tors administrators  or  assigns  may  out  of  the  rents  and 
profits  of  the  premises  comprised  in  the  said  term  of  five 
hundred  years  or  any  part  thereof,  or  by  mortgaging 
selling  or  demising  the  same  premises  or  any  part  thereof 
for  all  or  any  part  of  the  said  term  of  five  hmidred  years, 
or  by  more  than  one  of  or  by  all  the  ways  aforesaid,  or 
by  any  other  reasonable  ways,  raise  such  sums  of  money 
as  the  case  shall  require,  or  as  he  or  they  shall  think 
proper,  and  apply  the  same  in  discharge  of  the  said 
arrears,  and  of  all  costs  damages  and  expenses  which  the 
said  C.  D.  his  heii^s  appointees  executors  administrators 
or  assigns  shall  from  time  to  time  sustain  or  be  put  unto 
by  reason  or  in  consequence  of  such  entry  distress  claim 
or  demand  as  aforesaid,  or  in  or  about  the  execution  of 
the  trusts  hereby  declared :  And  rr  is  hereby  further  9.-- but  to  allow 
agreed  and  declared  that,  until  any  such  distress  or  to*t^rthe°°^' 
entry  shall  be  made  or  the  said  C»  Di  his  heirs  appointees  p^'^**  *H^  *^® 

•^  *^^  trusts  arise. 
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10.  CoTenaDtfi 
for  title ; 


^f or  rigbt  to 
deroiBo; 

— for  qaiet 
enjoyment ; 


— free  from 
incumbrances ; 


— and  for 

further 

assurance. 


executors  administrators  or  assigns  shall  be  obliged  to 
make  any  such  payment  or  sustain  or  be  put  unto  any 
such  costs  damages  or  expenses  as  aforesaid,  the  said 
C.  D.  his  executors  administrators  and  assigns  shall 
permit  the  person  or  persons  for  the  time  being  entitled 
to  the  premises  comprised  in  the  said  term  of  five  hun- 
dred years  in  reversion  immediately  expectant  on  the 
said  term  to  receive  the  rents  and  profits  thereof  for  his 
and  their  own  use :  And  the  said  A.  B.  doth  hereby 
for  himself  his  heirs  executors  and  administrators  cove- 
nant with  the  said  CD.  his  executors  administrators  and 
assigns,  that  notwithstanding  any  thing  by  him  the  said 
A.  B.  or  any  of  his  testators  done  or  knowingly  suffered,  he 
the  said  A.  B.  now  hath  power  to  bargain  and  seUthe  said 
premises  hereinbefore  expressed  to  be  hereby  bargained 
and  sold  for  the  said  term  subject  and  in  manner  aforesaid : 
And  that  the  said  premises  shall  at  all  times  during  the 
said  term,  after  the  death  of  the  said  E.  F.,  remain  unto 
the  said  C.  D.  his  executors  administiators  and  assigns, 
and  be  peaceably  and  quietly  entered  upon  and  held  and 
enjoyed  and  the  rents  and  profits  thereof  received  and 
taken  b^'  the  said  C.  D.  his  executors  administrators  and 
assigns  accordingly,  without  any  interruption  or  disturb- 
ance by  the  said  A.  B.  or  any  person  claiming  through  or 
in  trust  for  him  or  any  of  his  testators  :  And  that  firee 
and  discharged  from,  or  otherwise  by  the  said  A.  B.  his 
heirs  executors  or  administrators  sufficiently  indemnified 
against,  all  estates  incumbrances  claims  and  demands 
created  occasioned  or  made  by  the  said  A.  B.  or  by  any 
of  his  testators  or  any  person  claiming  through  or  in  trust 
for  him  or  them :  And  further  that  he  the  said  A.  B. 
and  every  person  having  or  claiming  any  estate  right  title  or 
interest  in  or  to  the  said  premises  or  any  of  them  through 
or  in  trust  for  him  or  any  of  his  testators,  will  at  all  times 
during  the  term  aforesaid,  at  the  request  of  the  said  C.  D. 
his  executors  administrators  or  assigns,  but  at  the  cost  of 


r 
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the  said  A.  B .  his  heirs  executors  administrators  or  assigns,       p»ickdimt 


execute  and  do  every  such  assurance  and  thing  for  further 

or  more  perfectly  assuring  all  or  any  of  the  said  premises  rxbt-oharob  bt 

To  the  use  of  the  said  C.  D.  his  executors  administrators     ^™!?!!.!!?.^ 


and  assigns  for  the  then  residue  of  the  said  term,  as  hy 
the  said  C.  D.  his  executors  administrators  or  assigns  shall 
be  reasonably  required.    In  witness,  &c. 


XXXV. 

DEED  of  INDEMNITY  tO  MORTGAGEES    againSt   PIN-MONEY         P»101D«»T 

and  PORTIONS  charged  on  the  mortgaged  Estate :  As  — 

TO  THE  PIN-MONEY,  by  limiting  a  term  in  an  Estate     ^uom  ^' 
of  which  the  mortgagor  is  tenant /or  life  :  And  as       pobwohh. 
TO  THE  portions,  by  limiting  a  term  in  an  Estate  of 
which  he  is  seised  in  fee  simple,  and  by  his  covenant 

to  SURRENDER  COPYHOLDS. 

THIS  INDENTUKE  made  the day  of 18—,  1.  Parties. 

Between  A.  B.  of  &c.  [mortgagor']  of  the  first  part,  C.  D. 
of  &c.,  E.  F.  of  &c.,  G.  H.  of  &c.  and  I.  K.  of  &c.  [mort- 
gagees] of  the  second  part,  and  L.  M.  of  &c.  and  N.  O.  of 
&c.  [trustees]  of  the  third  part :  Whereas  [Recitals  of  a  ^  Recital  of  the 
settlement  and  subsequent  events  by  virtue  of  which  the  gaged  estate, 
mortgagor  is  seised  in  fee  of  the  mortgaged  estate^  subject  to  *?i°/  *^®  ™°'*" 
a  term  of  ninety-nine  years  for  raising  pin-money  for  his 
wife  C.  B.   divring   their  joint   lives,  and   to  a   term  of 
one  thousand  years  for  raising  portions — and  of  the  mort- 
gage of  even  date  with  the  present  deed] :  And  whereas  8.— of  the  mort- 

by  virtue  of  an  indenture  of  release  dated  the day  tenant^or  life 

of 18 — ,  grounded  on  a  lease  for  a  year,  and  ex-  of  another  estate; 

pressed  to  be  made  between  [parties],  (being  a  settlement 
made  in  pursuance  of  articles  entered  into  in  consideration 
of  the  marriage  then  intended  and  afterwards  solemnised 
between   the   said  A.  B.  &  C.  B.),  the  said  A.  B.  is 
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4. — and  owner 
in  fee  of  other 
freeholds  and 
copyhold  estates ; 


5.— and  of  the 
agreement  for 
the  indemnity. 


6.  Testatum  ; 
— demise  to 
trustees ; 


7.  Parcels; 
—premises  of 
which  A.  B.  is 
tenant  for  life ; 

8.  Habendum  ; 

■ — to  trustees  for 
100  years  if 
A.  B.  shall  so 
long  live  ; 


seised  and  entitled  for  an  estate  for  his  own  life  in  pos- 
session of  and  to  the  manors  and  other  hereditaments 
mentioned  and  comprised  in  the  first  schedule  hereto : 
And  whereas  the  said  A.  B.  is  seised  and  entitled  in  fee 
simple  in  possession  of  and  to  such  of  the  hereditaments 
mentioned  and  comprised  in  the  second  schedule  hereto 
as  are  of  freehold  tenure,  and  is  entitled  for  an  estate  to 
him  and  his  heirs  according  to  the  respective  customs  of 
the  manors  of  which  the  same  are  respectively  holden  to 
such  of  the  said  hereditaments  mentioned  and  comprised 
in  the  said  second  schedule  hereto  as  are  of  copyhold  or 
customary  tenure :  And  whereas  upon  the  treaty  for  the 

loan  of  the  aforesaid  sum  of  £ it  was  agreed,  that 

the  said  A.  B.  should   execute  such  indemnity  against 

the  said  annual  sum  of  £ so  as  aforesaid  raisable 

under  the  trusts  of  the  said  term  of  ninety-nine  years 
by  way  of  pin-money,  and  against  the  said  portions  so  as 
aforesEiid  raisable  under  the  trusts  of  the  said  term  of 
one  thousand  years,  as  is  hereinafter  contained :  NOW 
THIS  INDENTURE  WITNESSETH  that,  in  pur- 
suance  of  the  said  agreement,  and  in  consideration  of  the 
premises,  he  the  said  A.  B.,  at  the  request  of  the  said 
C.  D.,  E.  F.,  G.  H.  and  I.  K.,  doth  hereby  demise  (a)  unto 
the  said  L.  M.  and  N.  O.  their  executors  administrators 
and  assigns.  All  and  singular  the  said  manors  and  other 

hereditaments  situate  in  the  parish  of ,  in  the  county 

of ,   i)articularly  mentioned    and  comprised  in  the 

first  schedule  hereto  [Oeneral  words] ;  To  have  and 
TO  HOLD  the  premises  hereinbefore  expressed  to  be 
hereby  demised  unto  the  said  L.  M.  and  N.  O.  their 
executors  administrators  and  assigns  for  the  term  of  one 
hundred  years  from  the  day  next  before  the  day  of  the 


(a)  See  note  (6),  supra,  p.  214.  As  the  point  there  alluded  to  is 
seldom  of  practical  importance,  the  common  practice  of  creating 
indemnity  terms  by  means  of  an  assurance  operating  at  common 
law  has  been  followed  in  the  present  Precedent 
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date  of  these  presents,  if  the  said  A.  B.  shall  so  long  live,       pmcbdeht 

withont  impeachment  of  waste ;  Upon  trust  that  they  

the  said  L.  M.  and  N.  O.  and  the  somvor  of  them  and      j^^j^^j  j^j^j,' 
the  execntors  or  administrators  of  such  survivor  shall,       pqbtionb. 
during  the  joint  lives  of  the  said  A.  B.  and  C.  B.,  by  and  ».-?pon  trust 

^  ''  .        •'  to  raise  and  pay 

out  of  the  yearly  rents  and  profits  of  the  premises  com-  out  of  the  de- 

,.,,.,.  -  iij  1.      mised  premises 

pnsed  m  the  said  term  of  one  hundred  years,   or  by  the  annual  sum 
mortgaging  seUing  or  otherwise  disposing  of  the  same  ^J^^^»^^ife 
premises  or  any  parts  thereof  for  all  or  any  part  of  the  so  as  to 

.  ,  exonerate  the 

said  term,  or  by  selling  the  timber  or  minerals  thereon  mortgaged 
or  therein,   or  by  aU  or  any  of  the  ways  aforesaid,  or  «^*"  • 
by  any  other  reasonable  ways,  raise  the  annual  sum 

of  £ clear  of  all  deductions,  And  pay  the   same 

by  quarterly  payments  &c.  [trusts  for  the  separate  use 
icithout  power  of  anticipation  of  C.  B.  verbatim  as  the 
trusts  of  the  annual  sum  raisable  under  the  trusts  of  the 
term  of  ninety-nine  years'],  the  first  quarterly  payment  to 

be  made  on  the  day  of 18 — ,  if  both  the  said 

A.  B.  and  G.  B.  shall  be  then  living,  and  the  said  annual 

sum  of  £ to  be  in  satisfaction  of  the  annual  sum  of 

£ raisable  as  aforesaid  under  the  trusts  of  the  said 

term  of  ninety-nine  years,  and  to  be  considered  as  accruing 
de  die  in  diem,  to  the  intent  that  the  hereditaments  com- 
prised in  the  said  term  of  ninety-nine  years  may,  as 
between  the  said  C.  D.,  E.  F.,  G.  H.  and  I.  K.  their 
heirs  executors  administrators  and  assigns  and  the  said 
A.  B.  his  heirs  executors  administrators  and  assigns, 
be  wholly  exonerated  therefrom ;  And  shall  raise  and  lo.— and 
retain  or  pay  accordingly  such  monies  as  shall  be  re-  a^'^ex^is 
quired   to   defray  and   satisfy  the   costs   and   expenses  yi^ichmayhe 

,  incuffred  by 

incurred  m  perfomung  any  of  the  trusts  of  the  said  term,  mortgagees  in 
or  otherwise  in  relation  thereto,  and  also  the  costs  and  JS|^  ^^^ 
expenses  which  the  said  C.  D.,  E.  F.,  G.  H.  and  I.  K. 
their  heirs    executors    administrators    and    assigns    or 
any  of  them  shall  sustain  or  be  put  unto  by  reason 
or  in  coniiequence  of  any  action  or  other  proceeding 
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11.  Farther 
testatum  ; 
— demise  to 
trustees; 


12. — ^parcels, 
—freeholds  of 
which  A.  B.  is 
seised  in  fee ; 


18.  Habendum 
for  800  yean ; 


which  may  be  bronght  or  instituted  for  raising  any 
monies  under  the  trusts  of  the  said  term  of  ninety-nine 
years  or  in  anywise  relating  thereto  ;  And,  subject  to  the 
trusts  hereinbefore  declared  of  the  said  term  of  one 
hundred  years,  shall  stand  possessed  of  the  said  pre- 
mises therein  comprised,  In  trust  for  the  said  A.  B. 
and  his  assigns :  AND  THIS  INDENTURE  ALSO 
WITNESSETH  that,  in  further  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  premises, 
he  the  said  A.  B.,  at  such  request  as  aforesaid,  doth 
hereby  demise  uixto  the  said  L.  M.  and  N.  O.  their  exe- 
cutors administrators  and  assigns,  All  such  of  the  here- 
ditaments situate  in  the  parish  of ,  in  the  county  of 

,  and  particularly  mentioned  and  comprised  in  the 


14. — Upon  trust 
to  exonerate  the 
mortgaged  estate 
in  respect  of  the 
trusts  of  a  term 
of  years  subsist- 
ing therein  for 
raising  portions ; 


15. — and  to 
raise  and  pay 
neoessary  monies 
accordingly ; 


said  second  schedule  hereto  as  are  of  freehold  tenure 
[^Oeneral  words] ;  To  have  and  to  hold  the  premises 
lastly  hereinbefore  expressed  to  be  hereby  demised  unto 
the  said  L.  M.  and  N.  O.  their  executors  administrators 
and  assigns  for  the  term  of  eight  hundred  years  from  the 
day  next  before  the  day  of  the  date  of  these  presents, 
without  impeachment  of  waste ;  Upon  trust  and  to  thb 
INTENT  that  the  same  may  be  an  indemnity  to  all  and 
singular  the  said  messuages  hereditaments  and  premises 
comprised  in  the  said  term  of  one  thousand  years  and 
conveyed  by  the  said  indenture  of  even  date  herewith 
[the  mortgage]  against  all  sums  of  money,  whether  annual 
or  in  gross,  which  shall  become  raisable  under  the  trusts 
of  the  same  term  as  hereinbefore  mentioned  or  referred 
to  :  For  which  purpose  it  is  hereby  agreed  and  declared, 
that  the  said  Ij.  M.  and  N.  O.  and  the  survivor  of  them 
and  the  executors  or  administrators  of  such  survivor  shall 
from  time  to  time,  by  selling  mortgaging  or  otherwise 
disposing  of  the  said  premises  comprised  in  the  said 
term  of  eight  hundred  years  for  all  or  any  part  of  the 
same  term,  or  by  selling  the  timber  or  minerals  thereon 
'or  therein,  or  by  and  out  of  the  rents  and  profits  of  the 
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same  premises  or  any  part  thereof,  or  by  all  or  any  of  the      tuwEDKST 


XXXV. 


ways  aforesaid,  or  by  any  other  reasonable  ways,  raise  and 
pay  all  such  monies  as,  by  virtue  of  the  trusts  in  the  first      xonbt  amd 
hereinbefore  recited  indenture  of  settlement  declared  con-  — vovnovs, — 
ceming  the  term  of  one  thousand  years  thereby  limited 

to  the  said and their  executors  administrators 

and  assigns,  as  hereinbefore  is  mentioned,  shall  hereafter 
be  raisable  for  the  portions  of  any  children  of  the  said 
A«  B.by  the  said  C.  B.,  or  any  interest  for  the  same  respec- 
tiyely,  or  for  the  maintenance  or  education  of  any  such 
children,  And  raise  and  retain  or  pay  accordingly  all  16  —and 
such  monies  as  shall  be  required  to  defray  and  satisfy  ^^  jSTmonies 
the  costs  and  expenses  incurred  in  performing  any  of  the  "q^ired.for  the 

^*  -^    ^  .  payment  of  ex- 

tmsts  of  the  said  term,  or  otherwise  in  relation  thereto,  pemcs  of  moi-t- 

and  also  the  costs  and  expenses  which  the  said  C.  D.,  ^^     ' 

E.  F.,  G.  H.  and  I.  K.  their  heirs  executors  adminis* 

trators  and  assigns  or  any  of  them  shall  incur  or  be 

put  unto  by  reason  or  in  consequence  of  any  action  or 

other  proceeding  which  may  be  brought  or  instituted 

for  raising  any  monies  under  the  trusts  of  the  said  term 

of  one  thousand  years  or  in  anywise  relating  thereto ; 

And,  subject  and  without  prejudice  to  the  trusts  herein-  17.— andsnbject 

before  declared  of  the  said  term  of  eight  hundred  years,  mft'^T^^ 

shall  permit  the  person  or  persons  for  the  time  being  ^  receive  rcDt» 

entitled  in  reversion  mmiediately  expectant  upon  the 

same  term  to  the  said  premises  therein  comprised,  to 

receive  the  rents  and  profits  of  the  same  premises  for  his 

and  their  own  use  :  AND  THIS  INDENTURE  ALSO  18.  Further 

WITNESSETH  that,  in  further  pursuance  of  the  said  !!^^tto 

agreement  in  this  behalf,  and  in  consideration  of  the  J^^Jf'^^JiI^^' 

premises,  he  the  said  A.  B.,  at  such  request  as  aforesaid,  trortees  upon 

doth  hereby  for  himself  his  heirs  executors  and  adminis-  SmS!*"    ^ 

trators  covenant  with  the  said  Ij.  M.  and  N.  O.  their  heirs 

and  assigns,  that  he  the  said  A.  B.  or  his  heirs  and  all 

other  necessary  parties  (if  any)  will,  at  his  or  their  own 

costs,  make  and  execute  all  such  surrenders  and  assur- 
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ances  ag  by  the  said  L.  M.  and  N.  O.  or  the  surviyor  of 
them  or  the  heirs  of  such  Burvivor  their  or  his  assigns  shall 
be  required  for  vesting  all  such  of  the  said  hereditaments 
paiiicularly  mentioned  and  comprised  in  the  said  second 
schedule  hereto  as  are  of  copyhold  or  customary  tenure 
in  them  the  said  L.  M.  and  N.  O.  their  heirs  and  assigns. 
Upon  and  fob  such  trusts  intents  and  purposes  and  with 
and  subject  to  such  powers  provisoes  agreements  and  de- 
clarations as  shall  correspond  with  the  trusts  powers  pro- 
visoes agreements  and  declarations  hereinbefore  declared 
and  contained  concerning  such  of  the  hereditaments  com- 
prised in  the  said  second  schedule  hereto  as  are  of  free- 
hold tenure,  as  nearly  as  the  different  tenure  and  qualities 
of  the  premises  and  the  rules  of  law  and  equity  will 
permit :  [Claiise  sujypleniental  to  statutory  provisions  as 
to  appointment  ofnetv  trustees,  p.  212 — Covenants/or  right 
to  demise  the  freeholds  "  and  surrender  the  said  copyhold 
premises  hereinbefore  covenanted  to  be  surrendered  to 
the  use  of  the  said  L.  M.  and  N.  O.  their  heirs  and 
assigns,  according  to  the  customs  of  the  manors  whereof 
the  same  are  respectively  holden"— for  qui<*t  enjoyment — 
free  from  incumbrances — and  for  further  assurance,  adding 
"  and  for  further  or  more  perfectly  assuring  all  or  any  of 
the  said  copyhold  premises  to  the  use  of  the  said  L.  M. 
and  N.  O.,  their  heirs  and  assigns,  according  to  the  cus- 
toms of  the  said  manors  respectively,  as  by  the  said 
L.  M.  and  N.  O.,  or  the  survivor  of  them,  or  the  heirs 
executors  or  administrators  of  such  survivor,  their  or 
his  assigns,  shall  be  reasonably  required,"  supra,  p.  216 
In  witness,  &c.  (a). 

THE  FIRST  SCHEDULE  REFERRED  TO  IN  THE  FORE- 
GOING INDENTURE. 

THE  SECOND  SCHEDULE  REFERRED  TO  IN  THE  FORE- 
GOING INDENTURE. 


(a)  See  supra,  p.  213,  n.  (6). 
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XXXVI. 

.DEED    of  INDEMNITY   to   tkc    OWNERS   of  great   tithes      prbckdent 
against  the  repairs  of  the   chancel   of  a   parish         ^^^' 

CHURCH  (a). 


AOAINST  THS 

KEPAIRS  07  A 

CHANCEL. 


1.  Parties. 


THIS  INDENTURE  made  the dav  of 18—, 

Between  A,  B.  of  &c.  [grantor  and  owner  of  part  of  ike 

great  iitUes]  of  the  first  part,  C.  D.  of  &c.  [owner  0}  other 

part  of  the  great  tithes]  of  the  second  part,  E.  F.  of  &e. 

[aicner  of  other  part]  of  the  third  part,  G.  H.  of  &c. 

[otvner  of  other  part]  of  the  fourth  part,  and  I.  K.  [jgrantee 

of  power  of  distress]  of  the  fifth  part :  Whereas  the  said  2.  RAcital  of  tho 

A.  B.  heing  seised  in  fee  simple  of  divers  manors  lands  be^  seised"^* 

and   hereditaments   situate   in   and   elsewhere   in  ^e^(>ay«cttoa 

mortgage)  of  a 

the  county  of ,  including  the  rectory  or  parsonage  rectory  and 

great  tithes— of 

impropriate  of  the  parish  of  X.,  and  of  the  tithes  and  the  sale  and  con. 
appurtenances  thereto  belonging,  (subject  to  a  mortgage  on'^*tithe8— 
in  fee  thereof  made  by  an  indenture  dated  the day  of  the  mortgage 

•^    having  been  paid 

of 18 — ,  and  expressed  to  be  made  between  [par-  oflF,  and  the  legal 

estate  conveyed 
_   ^  ^Q  grantor  ; 

(a)  Tho  parson  or  impropriator  of  a  church  is  bound  of  common   Necessity  and 
right  to  keep  the  chancel  in  repair.    Burn's  Ecclesiastical  Law,  tit.   ™<^^o.o*  ^^' 
Church  Eepairs ;  Watson's  Clergyman's  Law,  cap.  39,  pp.  394, 395.   rectoriS  property 
Hence  when  part  of  the  tithes  or  other  property  belonging  to  an  against  tho 
impropriator  is  sold,  or  the  whole  is  sold  in  lots,  it  becomes  neces-   repairs  of  a 
sary  to  provide  for  the  repairs  of  the  chancel,  and  this  is  usually 
done  by  charging  tho  whole  lialjility  on  a  specified  part  of  the  sub- 
ject property,  and  making  that  an  indemnity  to  the  remainder.  The 
Precedent  in  the  text  provides  for  the  exoneration  of  the  whole 
rectory  and  tithes  by  charging  the  liability  on  a  new  estate,  but  it 
may  with  little  trouble  be  made  to  meet  the  case  of  an  exoneration 
of  part  of  tho  property  by  a  charge  on  the  remainder.    See  too, 
supra,  Precedent  xxxiii.  p.  207.    If  the  indemnity  is  to  be  given 
on  the  tithes,  a  term  must  be  created,  because  no  rent-charge  can 
be  limited  in  them,  and  no  distress  or  entry  can  bo  made  upon 
them :  Co.  Lit.  47  a,  142  a ;  (Hlb.  Eont.  20,  22. 
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&SPAIBS  OF  ▲ 
OUAKOBL. 


8.— of  the 
rectory  being 
liable  to  repair 
the  cbanoel,  and 
to  certain  annual 
payments ; 

4, — of  the  agree* 
ment  to  discharge 
and  indemnify 
the  rectory  and 
tithes  against 
the  liability  to 
such  repaiiB  and 
payments. 


5.  Testatum; 


ties],  for  securing  the  principal  som  of  £ and  interest), 

lately  sold  to  the  said  C.  D.,  £.  F«  and  O*  H.  respectirely, 
several  parts  of  the  lands  and  hereditaments  whereof  he 
the  said  A.  B.  was  seised  as  aforesaid^  situate  in  the 
said  parish  of  X.,  with  the  rectorial  tithes  thereof  respec- 
tively, and  also  the  rectorial  tithes  of  other  lands  situate 
in  the  said  parish  of  X.,  which  said  tithes  were  part  and 
parcel  of  the  impropriate  rectory  of  X.  aforesaid,  and  the 
inheritance  in  fee  simple  of  and  in  the  same  lands  tithes 
and  hereditaments  so  sold  has  been  conveyed  unto  and  to 
thenise  of,  or  in  trust  for,  or  subject  to  appointment  by 
the  respective  purchasers  thereof;  and  out  of  the  pur- 
chase-monies which  have  arisen  from  the  said  sales  the 
said  principal  sum  of  £ secured  by  the  said  mort- 
gage, and  all  interest  due  in  respect  thereof,  have  been 
paid  and  discharged,  and  the  legal  estate  of  and  in  the 
several  manors  lands  impropriate  rectory  (save  such  part 
of  the  tithes  thereof  .as  have  been  sold  and  conveyed  as 
aforesaid)  and  hereditaments  remaining  unsold,  has  been 
granted  and  conveyed  by  the  said  mortgagees  unto  and  to 
the  use  of  the  said  A.  B.  his  heirs  and  assigns:  And 
WHEREAS  the  said  rectory  impropriate  of  X.  is  subject  to 
the  expense  of  keeping  in  repair  the  chancel  of  the  parish 
church  of  X.,  and  to  the  payment  of  certain  pensions 

and  prociurations   amounting  annually  to  £ :   And 

WHEREAS  the  lands  tithes  and  hereditaments  sold  by  the 
said  A.  B.  as  aforesaid  were  so  sold  free  from  incum- 
brances, and  the  said  A.  B.  is  desirous  to  exonerate,  so 
far  as  may  be,  as  well  the  rectorial  tithes  so  sold  and 
conveyed  as  aforesaid,  as  also  the  said  rectory  impropriate 
and  the  tithes  unsold  and  remaining  part  thereof,  from  the 
repairs  of  the  said  chancel,  and  from  the  said  pensions  and 
procurations  and  all  other  payments  now  issuing  out  of  or 
charged  upon  the  said  rectory  impropriate,  and  for  that 
purpose  has  agreed  and  deteimined  to  execute  these 
presents :  NOW  THIS  INDENTURE  WITNESSETH 
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that,  in  ordefl*  to  effectuate  the  purpose  aforesaid,  and  in       paioxDm 


XXXVI. 


consideration  of  the  premises,  He  the  said  A.  B.  doth 
hereby  charge.  All  those,  &c.  [^Parcels — General  words],     ^pISm  ™ 
With  the  payment  of  all  expenses  hereafter  to  be  in-        qhawokl. 
curred  in  maintaining  the  chancel  of  the  parish  church  of  —charge. 
X.  aforesaid  in  repair,  and  with  the  pensions  and  procura-  ^-  ^^''^ » 
tians  and  all  and  every  or  any  other  pa3m[ients  or  payment  tg^^  &c.; 
now  issuing  out  of  or  in  anywise  charged  or  chargeable 
upon  the  said  rectory  impropriate,  or  the  tithes  belonging 
thereto,  or  any  part  thereof  respectively.  To  the  intent  ?"7"^'*?/^![*^ 
that  the  premises  expressed  to  be  hereby  charged  there-  rectory  and 
with  may  at  all  times  hereafter   be    an   indemnity  to 
the  said  rectory  impropriate,  and  also  the  several  tithes, 
part  thereof,  so  sold  and  conveyed  as  aforesaid,  against 
the  same  expenses  pensions  procurations  and  payments, 
and  every  part  thereof  respectively :   AND  THIS  IN-  ^-  Farther 
DENTURE  ALSO  WITNESSETH  that,  for  further  ^!!^rof 
effectuating  the  pui-pose  aforesaid,  and  in  consideration  of  J^'J^  the  yor- 
the  premises.  He  the  said  A.  B.  doth  hereby  for  himself  his  diMcra  of^  the 
heirs  executors  administrators  and  assigns,  covenant  with  truBtee,  in  order 
the  said  I.  K.  his  heirs  and  assigns,  and  also  with  each  of  g^oh  indemnity. 
them  the  said  C.  D.,  E.  F.,  and  G.  H.,  his  heirs  appointees 
and  assigns,  that,  if  and  whenever  at  any  time  or  times 
hereafter  any  claim  or  demand  shall  be  made  upon  any  of 
the  owners  or  proprietors  for  the  time  being  of  the  said 
tithes  so  sold  and  conveyed  as  aforesaid,  or  of  the  tithes 
belonging  to  the  said  impropriate  rectory  and  now  remain- 
ing unsold,  or  any  part  thereof,  for  the  expenses  of  keeping 
in  repair  the  said  chancel  of  the  said  parish  church,  or  for 
the  said  pensions  procurations  or  other  payments,  or  for 
any  part  thereof  respectively,  and  the  person  or  persons 
upon  whom  such  claim  or  demand  shall  be  so  made,  or  any 
of  them,  or  the  said  tithes  so  sold  and  conveyed  as  afore- 
said, or  the  said  rectory  impropriate  and  the  tithes  be- 
longing thereto  now  remaining  unsold,  or  any  of  them, 
or  any  part  thereof,  shall,  in  consequence  of  such  claim 
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10.  Ooyenants 
for  title ; 


—for  right  to 
charge; 

— and  for  fur- 
ther assurance. 


or  demand,  or  any  other  thing  relating  thereto,  be  obliged 
to  pay  any  sum  or  sums  of  money,  or  incur  or  sustain 
any  costs  damages  or  expenses,  the  person  or  persons  for 
the  time  being  upon  whom  such  claim  or  demand  shall  be 
so  made,  and  who  shall  be  obliged  to  pay  any  such  sum 
or  sums  of  money,  or  incur  or  sustain  any  such  costs 
damages  or  expenses  as  aforesaid,  may  enter  into  and  dis- 
train upon  the  said  premises  hereinbefore  expressed  to  be 
hereby  charged  by  way  of  indemnity  as  aforesaid,  and  the 
distress  and  distresses  then  and  there  found  may  dispose 
of  according  to  law,  as  landlords  may  do  upon  a  common 
demise,  to  the  intent  that  by  the  means  aforesaid  all 
the  sums  of  money  costs  damages  and  expenses  which 
he  they  or  any  of  them  shall  have  paid  incurred  or  sus- 
tained for  or  on  account  of  the  expenses  of  keeping  the 
said  chancel  in  repair,  or  of  the  said  pensions  procura- 
tions or  other  payments,  or  any  of  them,  or  any  part 
thereof  respectively,  or  by  reason  or  in  consequence  of 
the  non-payment  of  the  said  expenses  of  repair  pensions 
prociu'ations  or  other  payments  or  any  of  them,  or  any  part 
thereof  respectively,  together  with  all  costs  and  expenses 
attending  such  distress  and  distresses  shall  be  fully  paid 
and  satisfied :  And  the  said  A.  B.  doth  hereby  for  him- 
self, his  heirs  executors  and  administrators,  covenant  with 
the  said  I.  K.  and  his  heu*s,  and  also  as  separate  covenants 
with  each  of  them  the  said  C.  D.,  E.  F.,  and  G.  H.,  his  heirs 
appointees  and  assigns,  that  he  the  said  A.  B.  now  hath 
in  himself  power  to  charge  the  said  premises  hereinbefore 
expressed  to  be  hereby  charged  in  manner  aforesaid.  And 
FURTHER  that  he  the  said  A.  B,  and  every  other  person 
having  or  claiming  any  estate  or  interest  in  the  said 
premises  through  or  in  trust  for  him  or  any  of  his  ances- 
tors, will  at  all  times  hereafter,  upon  the  request  of  the 
said  I.  K.  or  his  heirs,  or  of  any  of  them  the  said  C.  D., 
E.  F.,  and  G.  H.,  or  their  respective  heirs  appointees  or 
assigns,  or  any  person  interested  in  the  tithes  so  sold  and 
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eonveyed  as  aforesaid,  or  the  tithes  belonging  to  tiie  said 
impropriate  rectory  so  remaining  unsold,  and  any  part 
thereof,  but  at  the  cost  of  the  person  or  persons  requiring 
the  same,  execute  and  do  every  such  assurance  and  thing 
for  the  further  and  more  effectually  charging  the  said 
expenses  pensions  procurations  and  otlier  payments  upon 
the  said  premises  hereinbefore  expressed  to  be  hereby 
ohai'ged  by  way  of  indemnity  as  aforesaid,  as  by  the 
person  or  persons  making  such  request  as  aforesaid  shall 
be  reasonably  required.    In  witness,  &c. 


PBsoimirT 
xzxvi. 


AQAIKST  THS 

BEPAIR8  OF  A 

CHANOKL, 


XXXVII. 

CONVEYANCE  to  a  purchaser  mth  indemntiy  under 
the  trusts  of  a  term  of  years  against  charges  and 
iNcaMBRAKCES  created  prior  to  the  term  (a). 

THIS  INDENTUEE  made  the day  of 18— 

Between  A.  B.  of  &c.  and  C.  D.  of  &c.  [trustees  ofaterm 
of  years  with  trusts  for  indemnity,  Imving  also  a  power  of 
sale  and  exchange'^  of  the  first  part,  E.  F.  of  &c.  [tenant 
for  life]  of  the  second  part,  and  G.  H.  of  &c.  [purchaser] 
of  the  third  part:  Whereas  [recitals  of  disentailing  assur- 
ajice,  wherehy  the  manors  and  other  hereditaments  agreed  to 
be  sold  were,  with  other  hereditaments,  conveyed,  sulrject 
to  certain  terw^s  of  800  years,  700  years,  and  800  years, 
and  other  cliarges  and  incumbrances,  to  such  uses  as  A.  F. 
{the  father  ofE.  F.)  and  E.  F.  slwuld  jointly  appoint ; — 
and  an  indenture  of  appointment  whereby  the  said  manors 
and  hereditaments  were,  in  pursuance  of  the  said  power. 


PRIOEDBKT 

xxxvn. 

OOKYETANOB 

WITH    INDBMNITV 

UHDBR  TBU8TS 

07  TERM  OV 

YBARS. 


1.  Parties. 


2.  Itodtalsof 
disentailing  deed 
and  indenture 
creating  term  of 
years  and  in- 
demnity ; 


(a)  This  Precedent  might,  with  equal  propriety,  have  been  in- 
serted among  the  Precedents  of  Conveyances  on  Sales,  Vol.  U. ;  but, 
the  object  of  its  insertion  being  to  show  the  mode  of  effecting  on 
indemnity  under  the  trusts  of  a  term,  it  has  been  deemed  better  to 
include  it  among  the  Indemnity  Deeds, 

q2 
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— ^tnutB  of  tenn 
for  poxposes  of 
indemnity ; 


8.— snd  of 

Mttlement  con- 
taining power  of 
sale ; 


appointed  to  the  use  of  the  said  A,  B.  and  C.  D*  for  a  term 
of  1000  years,  upon  trusts  for  raising  certain  sums  of 
money  therein  mentioned,  and  subject  thereto,  to  8U4:h  uses 
as  A,  F.  and  E.  F.  should  jointly  appoint]  ;  And  in  the 
indenture  now  in  recital  was  also  contained  a  proviso  that 
it  should  be  lawful  for  the  said  A.  B.  and  C.  D.,  and  the 
suryivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  at  the  request  of  the  said  A.  F.  andE.  F., 
or  the  survivor  of  them,  and  after  the  death  of  such 
survivor,  at  the  discretion  of  the  trustees  or  trustee  for 
the  time  being,  either  before  or  after  a  sale  or  mortgage, 
whether  under  or  by  virtue  of  the  trusts  of  the  said  term 
of  one  thousand  years  or  of  the  fee  or  absolute  interest, 
or  otherwise,  of  any  of  the  premises  comprised  in  the  said 
term  of  one  thousand  years,  or  of  any  of  the  copyhold  or 
leasehold  hereditaments,  the  trusts  whereof  were  therein- 
after declared,  by  assigning  or  demising  all  or  any  of  the 
other  premises  aforesaid,  for  the  whole  or  any  part  of  the 
said  term  of  one  thousand  years,  or  by  any  other  reason- 
able ways,  to  charge  the  same  by  way  of  indemnity  to  the 
premises  which  might  or  might  be  intended  to  be  so  sold 
or  mortgaged,  and  the  respective  purchasers  or  mortgagees 
thereof,  against  all  or  any  of  the  charges  or  incimibrances 
whatsoever,  whether  annual  or  in  gross,  which  were  then 
or  might  thereafter  be  subsisting  upon  or  affect  the  same 
premises,  or  any  of  them  :  And  whereas  [recital  of  settle- 
ment whereby  the  said  manors  and  hereditaments  were, 
in  pursuance  of  the  power  in  the  last  indenture,  appointed 
to  the  use  of  X.  Y,  for  a  term  of  one  day,  to  prevent  the 
merger  of  the  term  of  1000  years,  with  remainder  to  the 
use  of  A.  F.for  life,  with  remainder  to  the  use  of  A.  B. 
and  C.  D.  as  trustees  to  preserve,  with  remainder  to  the 
use  of  E,  F.  for  life,  zvith  remainder  to  the  use  of  A.  B. 
and  C.  D.  as  trustees  to  preserve,  with  remainders  over, 
and  a  power  of  sale  and  exchange  Umited  to  the  said 
A .  B.  and  C.  D.  and  the  survivor  of  them,  and  the  executors. 
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or  administrators  of  such  survivor,  at  the  request  and  by  pmckdekt 

the  direction  of  the  tenant  for  life  in  possession,  and  with  a  ' 

power  to  give  receipts]  :  And  whereas  the  said  A.  F.  died  wiTH^^i^OTTr 

on  the day  of 18 — :  And  whereas  the  said  ^^^^^  ™^™ 

^  OF  TBRX  Of 

A.  B.  and  CD.  have,  at  the  request  and  hy  the  direction         tears. 
of  the  said  E.  F.,  contracted  with  the  said  G.  H,  for  the  4.— of  death  of 
absohite   sale   to  him  of  the   manors   and   other  here-  fi"**«^'^*for 

life ; 

ditaments  hereinafter  described  and  intended  to  be  hereby  5.— of  contract 
appointed  and  granted,  and  the  inheritance  thereof  in  fee  ^^'m^®  ^^  "^" 
simple,  freed  and  exonerated  from  and  indemnified  against 
all  the  incumbrances  now  affecting  the*  same  as  appears 
by  the  recitals  hereinbefore  contained,  so  far  as  the  said 
hereditaments  can  be  so  freed  exonerated  and  indem- 
nified, under  or  by  virtue  of  the  provisions  and  declara- 
tions hereinafter  contained,  in  pursuance  of  and  under 
the  trusts  powers  and  provisions  respectively  contained 

in  the  hereinbefore  recited  indenture  of  the day  of 

18 —  [the  deed  creating  the  term  of  1000  years],  and 

the day  of 18 —  [the  settlement],  for  the  sum  of 

£ :  NOW  THIS  INDENTURE  WITNESSETH  6.  Testatum; 

&c.  [conveyance,  under  the  power  of  sale  and  exchange  in  purchaser. 

the  settlement,  of  the  manors  and  other  hereditaments  to  the 

use  ofG.  H.  in  fee]:  AND  THIS  INDENTURE  ALSO  7.  Further 

WITNESSETH  that,  in  pursuance  of  the  said  agree-  — dec^tionof 

ment  in  this  behalf,  and  in  consideration  of  the  premises,  J^l^^^  ^*^  °^ 

they  the  said  A.  B.  and  C.  D.,  as  well  as  trustees  of  the 

said   term  of  one  thousand  years   created  by  the  said 

indenture  of  the day  of 18 —  as  aforesaid,  and 

in  exercise  of  all  trusts  and  powers  given  to  or  vested  in 
them  in  this  behalf  as  such  trustees  by  the  same  inden- 
ture, as  also  as  trustees  exercising  the  said  power  of  sale 

contained  in  the  said  indenture  of  the  day  of 

18 —  [the  settlement]  as  aforesaid,  and  in  exercise  of  all 
trusts  and  powers  given  to  or  vested  in  them  in  this  behalf 
as  such  trustees  as  last  aforesaid  by  the  same  indenture, 
do,  at  the  request  of  the  said  E.  F.,  declare  that  the  said 
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PBBosDBVT  manors  and  other  hereditaments  expressed  to  be  hereby 
appointed  granted  and  conveyed,  are  so  appointed  granted 
and  conveyed  unto  and  to  the  use  of  the  said  G.  H.  his 
heirs  and  assigns,  and  shall  from  henceforth  be  held  and 
enjoyed  by  him  and  them,  freed  and  absolutely  discharged, 
or  well  and  effectually  indemnified,  from  and  against  all 
sums  of  money,  whether  principal  or  interest,  yet  re- 
maining to  be  raised  under  the  trusts  of  the  said  term 
of  one  thousand  years ;  And  that,  as  between  the  same 
manors  and  other  hereditaments  and  the  said  G.  H.  his 
heirs  and  assigns' and  other  the  owner  or  owners  thereof 
for  the  time  being  on  the  one  hand,  and  all  the  other 
hereditaments  now  vested  in  them  the  said  A.  B.  and 
C.  D.  for  the  residue  of  the  said  term  of  one  thousand 
years  and  the  owner  and  owners  for  the  time  being  of  the 
same  hereditaments  on  the  other  hand,  the  said  heredita- 
ments now  vested  in  the  said  A.  B.  and  C.  D,  for  the 
residue  of  the  said  term  of  one  thousand  years  shall  be 
exclusively  charged  with  and  liable  and  subject  to  tlie 
payment  of  all  monies  whatsoever,  as  well  annual  as  in 
gross,  which  are  now  due  or  raisable,  under  the  trusts  of 
or  by  virtue  of  the  security  of  the  said  terms  of  three 
hundred  years  and  seven  hundred  years  created  by  the 

said  will  of  the  said  deceased,  or  the  said  term  of 

eight  hundred  years   created  by  the  said  indenture   of 

the day  of 18 —  [a  deed  exercising  a  potcer  of 

charging  portions]  as  aforesaid,  or  any  of  the  same 
several  terms  of  3'^eai's,  in  full  and  entire  exoneration 
of  all  and  every  the  said  manors  and  other  heredita- 
ments hereinbefore  expressed  to  be  hereby  appointed 
granted  and  conveyed  from  all  such  monies,  and  from  all 
liability  to  pay  or  bear  the  same ;  And  further  that  the 
said  A.  B.  and  C.  D.  their  executors  administrators  and 
assigns  will  and  shall  from  henceforth  stand  possessed  of 
all  the  hereditaments  now  vested  in  them  for  the  residue 
of  the  said  term  of  one  thousand  years,  Upon  such 


INDEMNITY  DEEDS. 


231 


trusts  as  will  at  all  times  hereafter  well  and  effectually 
indemnify  the  same  manors  and  other  hereditaments, 
and  the  said  G.  H.  his  heirs  and  assigns,  or  other  the 
owner  or  owners  thereof  for  the  time  being,  against  all 
sums  of  money,  as  well  annual  as  in  gross,  which  now 
are  due  or  raisable,  or  shall  from  time  to  time  become 
due  or  raisable,  under  the  trusts  of  or  by  virtue  of  the 
security  of  the  said  terms  of  three  hundred  years  seven 
hundred  years  and  eight  hundred  years,  or  any  of  them, 
and  shall  from  time  to  time  accordingly,  and  when  and 
if  the  purposes  of  this  indemnity  shaU  render  such  steps 
necessary,  raise  by  mortgage  sale  demise  or  other  dis- 
position of  all  or  any  part  of  the  said  hereditaments  now 
vested  in  them  the  said  A.  B.  and  C.  D.  for  the  residue 
of  the  said  term  of  one  thousand  years  as  aforesaid  for 
all  or  any  part  of  the  same  term,  or  by  other  suflBcient 
ways,  such  sums  of  money  as  shall  from  time  to  time  be 
necessary  or  required  for  the  purpose  of  giving  effect  to 
the  indemnity  aforesaid:  [Covenant  by  A.  B.  and  C.  D. 
toit/t  G.  JHT.  against  incumbrances. "]    In  witness,  &c. 
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appointed  granted  and  conveyed,  are  so  appomted  grantea 

WITH  iKDBXRiTT  ^^^  conveyed  unto  and  to  the  use  of  the  said  G.  H.  his 
uiTDBR  TEusra    jjgipg  j^^j  assims,  and  shall  firom  henceforth  be  held  and 

enjoyed  by  him  and  them,  freed  and  absolutely  discharged, 
or  well  and  eflFectually  indemnified,  from  and  against  all 
sums  of  money,  whether  principal  or  interest,  yet  re- 
maining to  be  raised  under  the  trusts  of  the  said  term 
of  one  thousand  years ;  And  that,  as  between  the  same 
manors  and  other  hereditaments  and  the  said  G.  H.  his 
heirs  and  assigns' and  other  the  owner  or  owners  thereof 
for  the  time  being  on  the  one  hand,  and  all  the  otlier 
hereditaments  now  vested  in  them  the  said  A.  B.  and 
C.  D.  for  the  residue  of  the  said  term  of  one  thousand 
years  and  the  owner  and  owners  for  the  time  being  of  the 
same  hereditaments  on  the  other  hand,  the  said  heredita- 
ments now  vested  in  the  said  A.  B.  and  C.  D.  for  the 
residue  of  the  said  term  of  one  thousand  years  shall  be 
exclusively  charged  with  and  liable  and  subject  to  the 
payment  of  all  monies  whatsoever,  as  well  annual  as  in 
gross,  which  are  now  due  or  raisable,  under  the  trusts  of 
or  by  virtue  of  the  security  of  the  said  terms  of  three 
hundred  years  and  seven  hundred  years  created  by  the 

said  will  of  the  said  deceased,  or  the  said  term  of 

eight  hundred  years  created  by  the  said  indenture  of 

the day  of 18 —  [a  deed  exercising  a  potcer  of 

charging  portions]  as  aforesaid,  or  any  of  the  same 
several  terms  of  years,  in  full  and  entire  exoneration 
of  all  and  every  the  said  manors  and  other  heredita- 
ments hereinbefore  expressed  to  be  hereby  appointed 
granted  and  conveyed  from  all  such  monies,  and  from  all 
liability  to  pay  or  bear  the  same ;  And  further  that  the 
said  A.  B.  and  C.  D.  their  executors  administrators  and 
assigns  will  and  shall  from  henceforth  stand  possessed  of 
all  the  hereditaments  now  vested  in  them  for  the  residue 
of  the  said  term  of  one  thousand  years^  Upon  such 
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trusts  as  will  at  all  times  hereafter  well  and  effectually 
indemnify  the  same  manors  and  other  hereditaments, 
and  the  said  G,  H.  his  heirs  and  assigns,  or  other  the 
owner  or  owners  thereof  for  the  time  being,  against  all 
sums  of  money,  as  well  annual  as  in  gross,  which  now 
are  due  or  raisable,  or  shall  from  time  to  time  become 
due  or  raisable,  under  the  trusts  of  or  by  virtue  of  the 
security  of  the  said  terms  of  three  hundred  years  seven 
hundred  years  and  eight  hundred  years,  or  any  of  them, 
and  shall  from  time  to  time  accordingly,  and  when  and 
if  the  purposes  of  this  indemnity  shall  render  such  steps 
necessary,  raise  by  mortgage  sale  demise  or  other  dis- 
position of  all  or  any  part  of  the  said  hereditaments  now 
vested  in  them  the  said  A.  B.  and  C.  J),  for  the  residue 
of  the  said  term  of  one  thousand  years  as  aforesaid  for 
all  or  any  part  of  the  same  term,  or  by  other  sufficient 
ways,  such  sums  of  money  as  shall  from  time  to  time  be 
necessary  or  required  for  the  purpose  of  giving  effect  to 
the  indemnity  aforesaid:  [Covenant  hy  A.  B.  and  C.  Z>. 
wUh  (?.  JHT.  against  incumbrances.']     In  witness,  &c. 
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INDEMNITY  to  trustees  upon  transferring  part  of 
certain  trust  funds  to  the  person  entitled  to  a  life 
interest  in  the  whole  and  also  to  the  residue  of  the 
fundy  after  payment  of  certain  sums  of  money  payable 
thereout  upon  his  death.  Covenant  hy  the  transferree 
to  INDEMNIFY,  and  DEMISE  of  real  estates  for  a  term 
of  YEARS  by  one  of  the  trustees.  Proviso  that  no 
LIEN  shall  be  created  in  the  estates  comprised  in*  the 
term  in  favour  of  the  persons  entitled  to  the  trust 
monies, 

1.  Partiea.  THIS  INDENTURE,  made  the day  of 18—, 

Between  A.  B.  of  &c.  [cestui  qu£  trust  giving  the  indem- 
nity^ of  the  first  part,  C.  D.  of  &c.  [trustee  joining  in 
giving  the  indemnity'^  of  the  second  part,  and  E.  F.  of  &c. 
and  G.  H.  of  &c.  [the  two  other  trustees']  of  the  third  part : 

Whereas  by  an  indenture  dated  the  day  of 

18 — ,  and  expressed  to  be  made  between  [parties'] ,  it 
was  agreed  and  declared  that  the  said  C.  D.,  E.  F. 

and  G.  H.  should  stand  possessed  of  the  sum  of  £ 

three  per  cent.  Bank  Annuities  therein  mentioned  to 
have  been  transferred  into  their  names,  Upon  trust 
they  the  said  C.  D.,  E.  F.  and  G.  H.,  and  the  sur- 
vivors and  survivor  of  them  and  the  executors  or  ad- 
ministrators   of   such    survivor    should    from   time    to 

time  pay  the  income  of  the  said  sum  of  £ three 

per  cent.  Bank  Annuities  unto  the  said  A.  B.  and 
his  assigns  during  his  life,  and  immediately  after  his 
death  should  sell  the  same  Bank  Annuities,  and  out 
of  the  monies  produced  by  such  sale  pay  the  sum  of 

£ sterling  unto ,  and  the  sum  of  £ sterling 

unto ,  in  discharge  of  certain  portions  of  £ and 


2.  Becital  of  a 
settlement  ander 
•which,  a  person 
is  entitled  for 
life  to  the  in- 
come of  certain 
trust  fonds,  and 
to  the  residue 
after  payment 
at  his  death.of 
certain  gross 
sums; 
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indenture  now  in  recital  is  mentioned,  and  should  stand  

possessed  of  the  residue   (if  any)  of  the  money  arising 

from  the  sale  of  the  said  sum  of  £ three  per  cent. 

Bank  Annuities,  after  the  payment  of  the  said  two  several 

sums  of  £ and  £ as  aforesaid,  In  trust  for  the 

legal  personal  representatives  of  the  said   A.  B.,  to  be 
applied  as  part  of  his  personal  estate,   or  in  case  the 

sale   of  the  said  sum  of   £ three  per  cent.  Bank 

Annuities  should   not   produce  the  sunr  of  £ [the 

total  of  the  two  sums  to  he  paid],  then  should  apply  the 
whole  of  the  money  arising  from  such  sale,  so  far  as 
the  same  would  extend,  towards  payment  and  satisfaction 
of  the  said  two  sums  of  £ and  £ ,  equally  with- 
out any  priority  or  preference  :  And  whereas  {recitals  of 
a  will  under  which  C.  DAs  entitled  {subject  to  a  rentcharge 
to  A»  B,for  life,  and  to  certain  portions)  to  a  manor  and 
freehold  estates  in  fee  simple  ; — and  of  the  testator* s  deatK\ : 
And  whereas  the  said  C.  D.,  E.  F.  and  G.  H.  have  this 
day,  at  the  request  of  the  said  A.  B.,  transferred  the 

sum  of  £ three  per  cent.  Bank  Annuities,  part  of 

the   said  sum  of  £ like  Annuities,  into  the  name 

of  the  said  A.  B. :  And  whereas  previously  to  such 
transfer  the  said  A.  B.  agreed  to  enter  into  the  covenant 
hereinafter  on  his  part  contained  for  indemnifying  the  said 
trustees  in  relation  thereto  :  And  whereas  the  saidC.  D., 
in  order  to  induce  the  said  E.  F.  and  G.  H.  to  join  him  in 
making  such  transfer  as  aforesaid,  and  at  the  request  of 

the  said  A.  B.,  agreed  to  demise  the  said  manor  of 

and  other  freehold  estates  in devised  by  the  said 

will  of  the  said  [testator^  as  hereinbefore  is  mentioned, 
to  the  said  E.  F.  and  G.  H.  their  executors  adminis- 
trators and  assigns,  for  the  term  of  one  thousand  years 
upon  the  trusts  hereinafter  declared  concerning  the  same  : 
NOW  THIS  INDENTURE  WITNESSETH  that,  in  7.  Testatum ; 
pursuance  of  the  said  agreement  in  this  behalf,  and  in 


8.  —  of  the  title 
of  one  of  the 
trustees  to  real 
estate; 

4.— of  the 
trustees  having 
transferred  part 
of  the  trust  fund 
to  the  tenant 
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5.— of  the  agree- 
ment that  the 
transferree 
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consideration  of  the  premises.  He  the  said  A.  B.  doth 
hereby  for  himself  his  heirs  executors  and  administra- 
tors covenant  with  the  said  C.  D.,  E.  F.  and  G.  H.  their 
executors  and  administrators,  and  as  a  separate  covenant 
with  each  of  them  his  executors  and  administrators,  that 
he  the  said  A.  B.  his  heirs  executors  or  administrators, 
will  at  all  times  hereafter  keep  indemnified  the  said 
C.  D.,  E.  F.  and  G.  H.,  and  every  of  them,  their  and 
every  of  their  heirs  executors  and  administrators,  against 
all  actions  accounts  claims  demands  losses  damages 
costs  and  expenses  (if  any)  for  or  in  consequence  of  any 

insufficiency  of  the  said  sum  of  £ three  per  cent. 

Bank  Annuities  (the  residue  remaining  invested  in  the 
names  of  the  said  C.  D.,  E.  F.  and  G.  H.  of  the  said 

sum  of  £ like  Annuities)  for  the  ftdl  payment  of  the 

said  several  sums  of  £ and  £ ,  and  all  interest 

for  the  same  respectively,  and  all  costs  and  expenses 
to  be  incurred  in  procuring  proper  receipts  releases  and 
discharges  for  the  same  respectively,  or  otherwise  in 
relation  to  the  premises :  AND  THIS  INDENTURE 
ALSO  WITNESSETH  that,  in  pursuance  of  the  said 
agreement  in  this  behalf,  and  in  consideration  of  the 
premises,  he  the  said  C.  D.,  at  the  request  of  the 
said  A.  B.,  doth  hereby  demise  unto  the  said  E.  F. 
and  G.  H.  their  executors  administrators  and  assigns, 

The  said  manor  or  lordship  of ,  and  all  and  singular 

other  the  freehold  messuages  farms  lands  and  heredita- 
ments at  or  in aforesaid,  devised  by  the  said  will  of 

—general  words,  tlie  said  \teBtaixyr\  as  hereinbefore  is  mentioned ;  [General 

wordsl :  To  have  and  to  hold  the  premises  herein- 
before expressed  to  be  hereby  demised  unto  the  said  E.  F. 
and  G.  H.  their  executors  administrators  and  iassigns 
for  the  term  of  one  thousand  years  to  be  computed  from 
the  day  next  before  the  day  of  the  date  of  these  presents, 
without  impeachment  of  waste,  Upon  trust  and  to  the 
intent  that  the  said  premises  may  be  an  indemnity  to  the 


8.  Further 
testatam  ; 
— demise  by  one 
of  the  tmsteos  to 
his  CO- trustees  of 

9.  ^parcels, 


10.  Habendam 
for  a  term  of 
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each  of  their  heirs  executors  and  administrators,  against  

any  loss   or   damage  hy  reason   or   in   consequence   of  ahd dbmiskto 

the  insufficiency  of  the  said  sum  of  £ three  per  trustees  on 

•^                                                 ^                               ...  PARTING  WITF 

cent  Bank  Annuities  (the  residue  remaining  invested  trust  vunos. 


in  the  names  of  the  said  trustees  of  the  said  sum  of  themseWes 
£ like  Annuities  as  aforesaid)  for  the  ftdl  payment  ^^^^  loj"  on 

'  *    ''  aocoant  of 

aud  satisfaction  of  the  said  several  sums  of  £ and  having  made  the 

£ ,  and  all  interest  for  the   same  respectivelj',  and  mentioned  -^^ 

all  costs  and  expenses  to  be  incurred  in  procuring  proper 
receipts  releases  and  discharges  for  the  same  respec- 
tively, or  otherwise  in  relation  to  the  premises :    For  —by  the  means 
WHICH  PURPOSE  it  is  hereby  agreed  and  declared  that,  ' 

if  upon  the  decease  of  the  said  A.  B.  the  money  to  arise 

from  the  sale  of  the  said  sum  of  £ three  per  cent. 

Bank  Annuities  \the  residue  remaining  invested  in  the 
names  of  the  trustees  of  the  original  sum  of  Bank  Annui' 
ties']  shall  be  insufficient  to  pay  and  satisfy  the  said  two 

several  sums  of  £ and  £ ,  and  all  interest  for 

the  same  respectively,  and  all  costs  and  expenses  to  be 
incurred  as  aforesaid,  Then  the  said  E.  F.  and  G.  H.  or 
the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  shall,  out  of  the  rents  and  profits  of  the 
said  premises,  or  by  demising  mortgaging  or  selling  the 
same  or  any  part  thereof  for  all  or  any  part  of  the  said 
term  of  one  thousand  years,  or  by  bringing  actions  against 
the  tenants  or  occupiers  of  the  said  premises,  or  by  all  or 
any  of  the  ways  aforesaid,  or  by  any  other  reasonable 
ways,  raise  such  sums  of  money  as  shall  be  sufficient 
for  paying  and  satisfying  so  much  of  the  said  sums  of 

£ and  £ ,  and  of  any  interest  to  become  due  for 

the  same  respectively,  and  of  any  costs  and  expenses  to 
be  incurred  in  procuring  proper  receipts  releases  and 
discharges  for  the  same  respectively,  or  otherwise  in 
relation  to  the  premises,  as  the  monies  to  arise  from 
the  sale  of  the  said  sum  of  £ three  per  cent.  Bank 
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— and  subject  to 
the  preceding 
trusts  to  allow 
the  reversioner 
to  take  rents. 


12.  Proviso  that 
no  lien  shall  be 
created  on  the 
demised  estate 
in  favour  of  the 
persons  entitled 
t<o  the  gross 
sums  payable 
out  of  the  trust 
fund^. 


13.  Covenants 
for  title. 


Annuities  [the  residue  of  the  original  sum  of  Bank 
Annuities^  shall  be  insufficient  to  pay  and  satisfy,  and  for 
paying  or  satisfying  all  such  losses  damages  costs  or 
expenses  (if  any)  as  the  said  E.  F.  and  G.  H.  or  either  of 
them,  or  their  or  either  of  their  heirs  executors  or  admi- 
nistrators, shall  or  may  sustain  or  be  put  unto  by  reason 
or  in  consequence  of  any  such  insufficiency  as  aforesaid, 
or  in  or  about  the  execution  of  the  trusts  of  the  said  term 
of  one  thousand  years.  And  shall  pay  and  apply  the  money 
to  be  raised  as  aforesaid  in  or  towards  satisfaction  and  dis- 
charge of  the  same  accordingly ;  And  upon  this  further 
TRUST  that  they  the  said  E.  F.  and  G.  H.  and  the  sur- 
vivor of  them  and  the  executors  or  administrators  of  such 
survivor  shaD,  subject  and  without  prejudice  to  the  trusts 
hereinbefore  declared,  fi^om  time  to  time  permit  the  said 
C.  D.  his  heirs  and  assigns  to  receive  and  take  the 
rents  and  profits  of  the  said  premises  for  his  and  their 
proper  use :  Provided  always,  and  it  is  hereby  agreed  and 
declared,  that  nothing  herein  contained  shall  be  deemed  to 
give  any  lien  upon  the  premises  comprised  in  the  said  term 
of  one  thousand  years  to  any  person  entitled  to  or  interested 

in  the  said  sums  of  £ and  £ ,  or  either  of  them, 

or  any  part  thereof,  or  any  interest  for  the  same  respect- 
ively, and  that  the  acknowledgment  in  writing  of  the  said 
E.  F.  and  G.  H.  or  their  respective  executors  or  adminis- 
trators to  be  endorsed  on  these  presents,  that  the  trusts 
aforesaid  of  the  said  term  of  one  thousand  years  have  been 
satisfied  or  have  become  unnecessary  or  incapable  of  taking 
effect  shall  be  conclusive  evidence  thereof  and  of  the 
cesser  of  the  said  term  :  [^Covenants  by  C.  D.  with  E,  F. 
and  G.  H.  their  executors  administrators  and  assigns  for 
right  to  demise — for  quiet  enjoyment  **  after  the  death  of 
the  said  A.  B."  during  the  term  of  1000  years — free 
from  incumbrances  —  and  for  further   assurance.]      In 

WITNESS,  &c. 
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BOND  of  INDEMNITY  from  the  transperree  mentioned       prkcebkkt 

in  the  last  Precedent  to  the  trustee  who  demised  his  L* 

real  estate  for  a  term  of  years  for  indemnifying 
his  CO-TRUSTEES  from  liability  by  reason  of  their 
having  transferred  part  of  the  trust  funds, 

KNOW  ALL  MEN  by  these  presents,  that  I,  A.  B.  i.  Bond, 
of  &c.  [the  transferree  in  last  Precedent],  am  bound 
to  C.  D.  of  &c.  [the  trustee  giving  the  indemnity  to 

his  co'tntstees],  in  the  sum  of  £ ,  to  be  paid  to 

the  said  C.  D.  or  to  his  certain  attorney  executors 
administrators  or  assigns,  For  which  payment  I 
bind  myself  my  heirs  executors  and  administrators, 
and  every  of  them,  by  these  presents.  Sealed  with 
my  seal.     Dated  this day  of 18 — . 

Whereas  &c.  [recitals  of  the  settlement  and  of  the  trans-  2.  Recital  of 

,  -       ,  i^rtrt    rt««  1      /.  '*<^  requiring 

fer  of  part  of  the  trust  funds,  supra,  pp.  232,  233,  and  of  the  indemnity; 

the  last  Precedent,  so  far  as  relates  to  the  demise  and  the 

trusts  declared  of  the  term,  supra,  pp.  234 — 23G] :  And  3.— of  agrce- 

WHEREAS,  in  order  to  induce  the  said  C.  D.  to  execute  ^^d.    ^^* 

such  demise  by  way  of  indemnity  as  aforesaid,  the  said 

A.  B.  agreed  to  give  to  the  said  C.  D.  a  bond  in  the 

above-mentioned  penalty,  with  such  condition  for  making 

void  the  same  as  is  hereunder  written :    NOW  THE   4.  Condition  of 

CONDITION  of  the  above  written  bond  is  such,  that  if  ^°'^' 

the   said  A.  B.   his  heirs  executors  or   administrators 

shall  pay  and  satisfy  the  insufficiency  (if  any)  of  the 

said    sum   of  £ three  per   cent.   Bank   Annuities 

(the  residue  remaining  invested  in  the  names  of  the 
said  C.  D.,  E.  F.  and  G.  H.  of  the  said  sum  of 
£ like  Annuities)  for  the  full  payment  and  satisfac- 
tion of  the  said  several  sums  of  £ and  £ ,  an4 


/^ 
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all  interest  for  the  same  respectiyely,  and  sdl  costs  and 
expenses  to  be  incurred  in  procuring  proper  receipts  re- 
leases or  discharges  for  the  same  respectively,  or  otherwise 
in  relation  to  the  premises,  and  shall  at  all  times  here- 
after keep  indemnified  the  said  C.  D.  his  heirs  executora 
and  administi'ators,  against  all  actions  accounts  claims 
demands  losses  damages  costs  and  expenses  by  reason  or 
in  consequence  of  the  said  demise  having  been  so  made 
and  executed  by  him  the  said  C.  D.  as  aforesaid,  or  in 
anywise  relating  thereto.  And  also  shall,  as  soon  after  the 
death  of  the  said  A.  B.  as  the  case  will  admit,  and  at  the 
costs  of  his  executors  or  administrators,  if  required  by 
the  said  C.  D.  his  heu*s  or  assigns,  cause  the  then  residue 
of  the  said  term  of  one  thousand  years  in  the  said  pre- 
mises to  be  surrendered  and  assigned  to  him  the  said 
C.  D.,  his  heirs  or  assigns,  or  as  he  or  they  shall  direct, 
freed  from  the  trusts  declaimed  of  the  same  by  the  said 
indenture  of  even  date  with  the  above  written  bond.  Then 
the  above  written  bond  shall  be  void,  otherwise  the  same 
shall  remain  in  full  force. 


phecedent  XL. 


DECLA&AnOK  OF 
TRUST  OF  THB 

PURGHASK  HONBT 

OF  AN  B9TATB 

WITH  A 

DBFBCTIVB  TITLB. 

1.  Parties. 


2.  Recital  of 
conveyaooe ; 


XL. 

DEED    of  INDEMNITY    tO  tllB    PURCHASER   of   an  ESTATE, 

the  TITLE  to  which  commences  at  too  recent  a  period, 
and  ia  otherwise  defective.  The  purchase-money 
is  invested  171  the  names  of  trustees  upon  the 
trusts  declared  by  the  present  deed. 


THIS  INDENTURE  made  the 


day  of 


18-, 


BET\^'EEN  A.  B.  of  4&c.  [vendor']  of  the  first  part,  The 

Railway  Company  [purchasers]  of  the  second  part, 

and  C.  D.  of  &c.,  and  E.  F.  of  &c.  [trustees]  of  the  third 
part :  Whereas  [recital  of  the  conveyance  of  even  date 
from  A.  B.  to  the  Railway  Company,  setting  out  the  parcels 


V 


TRUST  OF  THE 

PUB0HA8B  MONKT 

OF  AN  BSTATB 

WITH  A 


INDEMNITY  DEEDS.  239 

at  lengtJi} :  And  whebeas  on  the  ti'eaty  for  the  said  pur-    'm<»mj"?  ^^ 
chase  the  solicitors  for  the  said  A.  B.  delivered  to  the    dbolaratioit  of 
solicitor  of  the  said  Company  an  abstract  of  title  of  the 
said  A.  B.  to  the  said  parcel  of  ground  and  other  heredita- 
ments so  as  aforesaid  conveyed  to  the  said  Company,  and  dkfectivb  titlh. 
the  title  shown  by  such  abstract  commenced  with  the  will  3.— of  the 

of  one  G.  H.,  dated  the day  of 18 — ,  whereby  title* 

the  said  G.  H.  devised  all  his  freehold  and  copyhold 
estates  to  trustees  upon  certain  trusts  therein  mentioned 
for  raising  money  for  payment  of  his  debts,  and  subject 
thereto  for  his  the  testator's  daughters,  through  whom 
and  the  said  trustees  the  said  A.  B.  derived  title ;  and  it 
was  alleged  on  behalf  of  the  said  A.  B.  that  the  whole  of 
the  title  deeds  and  evidences  of  title  prior  to  the  said  will 
of  the  said  G.  H.  were  lost,  but  a  statutory  declaration  of 

one  X.  Y.,  dated  the day  of 18 — ,  was  produced, 

whereby  it  appeared  that  the  said  G.  H.  the  testator 

was  in  the  year or  thereabouts  in  receipt  of  the 

rents  and  profits  of  the  parcel  of  land  and  other  here- 
ditaments so  as  aforesaid  conveyed  to  the  said  Company, 
and  that  he  and  his  family  continued  in  such  receipt,  and 
were  the  reputed  owners  of  the  same  premises,  until 
about  fifteen  years  ago,  when  the  said  A.  B.  became  and 
was  considered  to  be  the  pwner  of  the  same,  which 
period  of  fifteen  years  agrees  with  the  date  of  the  con- 
veyance to  the  said  A.  B.  set  out  in  the  abstract:  And  4.— of  the  agree- 
WHEREAS  it  has  been  agreed  between  the  said  Company  ^hase  money 
and  the  said  A.  B.,  that  the  whole  purchase  money  for  8faaji>^i«"^  to 

,  certain  trustees 

the  said  parcel  of  land  and  other  hereditaments  so  as  on  the  tmsu  to 

he  dGcl&rfid  bv 

aforesaid  conveyed  to  the  said  Company  shall  be  paid  the  present 

by  the  said  A.  B.  to  the  said  C.  D.  and  E.  F.,  to  be  held  ^^ ' 

by  them  upon  the  trusts  hereinafter  declared :    And  5.— of  the  pay. 

J*  .  1  .  <,  .  ment  accord- 

WHEREAS,  m  pursuance  of  the  said  agreement,  the  said  ingly. 
A.  B.  has  paid  to  the  said  C.  D.  and  E.  F.  the  said 

purchase-money  or  sum  of  £ ,  as  the  said  C.  D. 

and  E.  F.  do  hereby  acknowledge :  NOW  THIS  IN-  ^^  Testatum ; 
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— declaration  of 
trust  of  the 
money ; 

— to  form  an  in- 
demnity to  the 
purchaaerB 
against  all 
claims  to  be 
made  for  forty 
years  from  a 
certain  date; 


— for  thai  pvr' 
pose  to  invest 
the  same ; 


— and  hold  such 
investments. 


DENTURE  WITNESSETH  that,  in  further  pursuance 
of  the  said  agreement,  and  in  consideration  of  the  pre- 
mises, it  is  hereby  agreed  and  declared  that  the  said  C.  D. 
and  E.  F.  their  executors  administrators  and  assigns 
shall  stand  possessed  of  the  said  sum  of  £ — --,  Upon 
AND  FOR  such  trusts  intents  and  purposes  as  will  make 
the  same  an  indemnity  to  the  said  Company  and  their 
assigns  against  any  estate  right  title  interest  claim  or 
demand  which  any  person  now  has  or  shall  have  in  to  or 
upon  the  said  parcel  of  land  and  other  hereditaments 
comprised  in  and  conve3'ed  by  the  said  indenture  of  even 
date  herewith  or  any  part  of  the  same  premises,  and  which 
any  person  shall  establish  in  any  court  of  law  or  equity 
within  the  space  of  forty  years  to  be  computed  from  the 

day  of 18 — ,  and  also  for  making  good  to  the 

said  Company  or  their  assigns  all  sums  of  money  losses 
costs  charges  and  expenses  which  they  may  pay  sustain 
or  become  liable  to  by  reason  or  in  consequence  of  any 
such  estate  right  title  interest  claim  or  demand  as  afore- 
said: For  which  purpose  it  is  hereby  agreed  and 
declared  that  the  said  C.  D.  and  E.  F.,  and  the  survivor 
of  them,  and  the  executors  or  administrators  of  such 
survivor,  shall,  with  the  consent  in  writing  of  the  said 
A.  B.  his  executors  administrators  or  assigns,  invest  the 

said  sum  of  £ in  the  names  or  name  of  the  trustees 

or  trustee  for  the  time  being  in  or  upon  any  of  the  public 
stocks  or  funds  or  government  securities  of  the  United 
Kingdom  or  India,  or  upon  freehold  copyhold  leasehold 
or  chattel  real  securities  in  England  or  Wales  (but  not  in 
Ireland)  (a),  and  shall  from  time  to  time,  upon  the  request 
in  writing  of  the  said  A.  B.  his  executors  administrators 
or  assigns,  vary  or  transpose  such  stocks  funds  or  secu- 
rities into  or  for  others  of  the  same  or  a  like  nature  ; 
And  shall  stand  possessed  of  the  said  sum  of  £ , 


(a)  For  more  exteneive  powers  of  investment,  see  supra,  VoL  I. 
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and  the  stocks  funds  or  securities  in  or  upon  which  the    >»»»p"^  »• 
said  trust  monies  shall  from  time  to  time  be  invested,  and   diciaratioh  o» 

I  .  1  /.      -TT  1  1.        X  X  TRUST  OF  THB 

the  mcome  thereof,  Upon  tbust  that  the  trustees  or  pcrohasb  momkt 

trustee  for  the  time  being  shall  pay  to  or  permit  the  said  ^'  ^x"^" 

A.  B.  his  executors  administrators  and  assigns,  for  the  mfeotivb  titm. 

residue  of  the  said  term  of  forty  years,  to  be  computed  —in  J^rust  to 

.      .  .-I    permit  the 

as  aforesaid,  to  receive  and  take  the  said  mcome  until  yendor  to  receiy* 

.  .  1  xi.    *  *  the  income  for 

some  entry  adverse  to  the  said  company  or  their  assigns  ^j^^  residue  of 
shall  be  made  upon  the  said  premises  comprised  in  the  ^J^^JJ^^^yj 
said  indenture  of  even  date  herewith,  or  some  action  or  the  purchasers 
other  proceeding  shall  be  commenced  or  taken  within  the 
said  space  of  forty  years,  upon  or  in  respect  of  some  claim 
or  demand  or  interest  adverse  to  the  said  company  or 
their  assigns  thereon  or  therein  by  any  person,  And 
also  shall,  after  every  or  any  such  entry  action  or  other 
proceeding  having  been  so  made  commenced  or  taken, 
pay* to  or  permit  the  said  A*  B.  his  executors  adminis- 
trators or  assigns  to  receive  all  or  so  much   and  such 
part  (if  any)   of  such  income   as   shall  not  under  the 
trusts  hereinafter  declared  be  required  for  the  purposes 
of  the  indemnity  intended  to  be  hereby  made;  And  upon  —after  such 

1  ./.         1       -I  1  disturbance,  in 

FUBTHEB  TRUST  that,  if  and  whenever  any  such  entry  trust  to  aocumu- 

action  or  other  proceeding  shall  be  so  made  commenced    *      ©moome; 

or  taken  during  the  said  period  of  forty  years,  the  said 

trustees  or  trustee  for  the  time  being  shall,  until  the 

claim  of  the  person  or  persons  making  commencing  or 

taking  such  entry  action  or  other  proceeding  shaU  be 

released  abandoned  or  decided  by  judgment,  receive  the 

income  of  the  said  trust  monies  stocks  funds  and  securities, 

and  accumulate  the  same  income  in  the  way  of  compound 

interest,  by  investing  the  same  and  the  resulting  income 

thereof,  in  the  names  or  name  of  the  said  trustees  or 

trustee  for  the  time  being  in  or  upon  any  of  the  stocks 

funds  or  securities  hereinbefore  mentioned ;  And  upon  —if  the  dis- 

FURTHER  TRUST  that,  if  and  whenever  the  claim  of  the  successfully 

person  or  persons  making  commencing  or  taking  such  ^*^***^^ 

TOl.   v.  K 
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tions  to  the 
vendor ; 


— and  in  case 
any  disturbance 
be  successfal, 
in  trust  out  of 
the  trust  funds, 
so  far  as  they 
will  extend,  to 
nukke  good  the 
losses  of  the 
purchasen. 


7.  Declaration 
that  the  sum 
invested  to  be 
deemed  the 
value  of  the 
premises ; 


8.  Ultimate  trust 
for  the  vendor ; 


entiy  action  or  other  proceeding  shall  be  released  aban- 
doned or  decided  by  adverse  judgment  the  said  trustees 
or  trustee  for  the  time  being  shall  pay  and  transfer 
to  the  said  A.  B.  his  executors  administrators  or  assigns 
the  income  which  shall  have  been  retained  by  reason 
of  such  claim,  and  the  stocks  funds  and  securities  in 
or  upon  which  the  same  income  shall  have  been  in- 
vested, and  all  accumulations  thereof,  until  some  other 
entry  action  or  other  proceeding  shall  within  the  period 
aforesaid  have  been  made  commenced  or  taken:  And 
UPON  FURTHER  TRUST  that,  if  and  whenever  the  claim  of 
the  person  or  persons  making  commencing  or  taking  any 
such  entry  action  or  other  proceeding  as  aforesaid, 
within  the  said  period  of  forty  years,  shall  be  decided 
by  a  judgment  in  favour  of  him  or  them  or  his  or 
their  heirs  executors  or  administrators,  the  said  trustees 
or  trustee  for  the  time  being  shall  by  and  out  of  or  by 
selling  and  disposing  of  the  said  trust  monies  stocks 
funds  and  securities,  and  the  income  thereof,  and  by 
and  out  of  such  accumulations  as  aforesaid  (such  income 
as  shall  be  in  hand,  and  all  such  accumulations  as  afore- 
said being  previously  applicable),  raise  all  such  monies  as 
shall  be  sufficient  to  pay  reimburse  satisfy  and  discharge 
unto  the  said  Company  or  their  assigns  all  losses  costs 
charges  and  expenses  which  they  shall  have  paid  sustained 
or  become  liable  to  for  or  in  consequence  of  every  or 
any  such  entry  action  or  other  proceeding,  and  pay  and 
apply  the  money  so  to  be  raised  accordingly :  And  it  is 
HEREBY  AGREED  AND  DECLARED  that,  if  the  Said  Com- 
pany or  their  assigns  shall  be  evicted  from  all  or  any 
part  of  the  said  purchased  premises,  the   said  sum  of 

£ shall  for  the  purpose  of  estimating  the  loss  of  the 

said  Kailway  Company  or  their  assigns  be  taken 

to  be  the  value  of  the  same  premises  :  And  it  is  hereby 
AGREED  and  DECLARED  that,  subjcct  to  the  trusts  herein- 
before declared,  the  said  trustees  or  trustee  for  the  time 


\ 
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being  shall  stand  possessed  of  the  said  sum  of  £ j 

and  the  stocks  funds  and  securities  in  or  upon  which   ©mi'ARatiob  op 

■^  T&D8T  OF  THB 

the  same  shall  from  time  to  time  be  invested,  and  the  purohasi  mokkj 

xi  /.  ji    Ai_  ix»  J  OF  AW  ESTATE 

income  thereof,  and  the  resulting  mcome  and  accumu-        ^^^  ^ 
lations  of  the  same,  or  so  much  thereof  as  shall  not  have  '>"»"^iy»"^''»' 
been  applied  for  any  of  the  trusts  and  purposes  aforesaid, 
In  trust  for  the  said  A.  B.  his  executors  administrators 
and  assigns  :  Pbovided  always,  and  it  is  hereby  agreed  9.  ProviBo  as  to 
and  declared,  that  no  entry  action  or  other  proceeding  ^J^  ^n^va^co 
shall  be  considered  to  be  hereby  indemnified  against,  if  °t^  ?^" 
the  same  shall  be  made  commenced  or  taken  with  the 
consent  or  connivance  directly  or  indirectly  of  the  said 
Company  or  their  assigns :  Provided  always,  and  it  is  lo.  Power  to  lay 
hereby  agreed  and  declared,  that  it  shall  be  lawful  for  inthepurchMT 
the  said  trustees  or  trustee  for  the  time  being,  during  the  ^^^^  **  Y^' 
life  of  the  said  A.  B.,  at  his  request  in  writing,  to  invest 
all  or  any  part  of  the  said  trust  monies  (and  for  that  pur- 
pose to  convert  into  money  or  call  in  any  stocks  funds  or 
securities  for  the  time  being  subject  to  the  trusts  herein- 
before declared)  in  the  purchase  of  any  freehold  copyhold 
or  customary  hereditaments  in  England  or  Wales  for  an 
estate  of  inheritance,  or  of  any  leasehold  hereditaments 
in  England  or  Wales  for  any  term  of  years  whereof  not 
less  than  sixty  shall  be  unexpired  at  the  time  of  such 
purchase,  to  be   conveyed  surrendered  or  assigned  to 
the  said  trustees  or  trustee  and  thek  or  his  heirs  exe- 
cutors administrators  and  assigns  according  to  the  tenure 
thereof,  Upo^  trust  that  the  trustees  or  trustee  for  the 
time  being  shall,  upon  the  request  in  writing  of  the  said 
A.  B.  during  his  life,  and,  after  his  death,  at  the  discre- 
tion of  the  said  trustees  or.  trustee,  sell  the  same  here- 
ditaments, either  together  or  in  parcels,  and   either  by 
public  auction  or  private  contract,  and   either  with    or 
without  any  special  or  other  stipulations  as  to  title  or 
evidence  or  commencement  of  title   or   otherwise,  and 
may  buy  in,  and  rescind  or  vary  any  contract  for  sale, 

9  % 
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PRBCEDKHT  XL.  and  rcsell,  without  being  answerable  for  loss  occasioned 

DBOLARATioN  OF  thereby,  and  may,  for   the   purposes   aforesaid   or  any 

PURCHA8B  MOHBT  ^^  them,  cntcr  into  execute  and    do   all   such  arrange- 

oF  AN  B8TATB  meuts  assurauccs  and  things  as  they  or  he  shall  think 

WITH  A  . 

DSFEGTiYB TiTLB.  fit;   And  shall  stand  possessed  of  the  monies  to  arise 

from  any  such  sale  (after  payment  thereout  of  the  costs 
attending  the  same),  Upon  the  same  trusts  and  with 
and  subject  to  the  same  powers  and  provisions  (including 
the  said  power  of  purchasing  hereditaments),  as  the 
money  laid  out  in  the  purchase  of  such  hereditaments  as 
aforesaid  would  then  have  been  subject  to,  if  the  same 
had  not  been  so  laid  out ;  And  shall,  in  the  meantime  and 
until  aU  such  hereditaments  shall  be  sold,  pay  or  apply 
the  rents  and  profits  thereof,  or  of  the  part  thereof  for 
the  time  being  unsold,  to  the  person  or  persons,  for  the 
purposes,  and  in  the  manner  to  whom  and  for  and  in 
which  the  income  of  the  trust  premises  applied  in  the 
purchase  thereof  as  aforesaid  would  have  been  payable 
or  applicable  under  the  trusts  hereinbefore  declared,  in 
case  such  purchase  had  not  been  made ;  It  being  hereby 
agreed  and  declared  that  the  hereditaments  which  shall 
be  purchased  under  this  present  power  shall,  when  pur- 
chased, be  considered  as  money,  and  be  subject  to  the 
same  trusts  in  all  respects  as  the  money  laid  out  in  the 
purchase  thereof  would  for  the  time  being  have  been  sub- 

11.  Power  for     ject  to,  if  the  same  had  not  been  so  laid  out :  Provided 
puTdh^d  landl   NEVERTHELESS,  and  it  is  hereby  agreed  and  declared,  that 

it  shall  be  lawful  for  the  trustees  and  trustee  for  the  time 
being,  in  the  meantime,  until  all  the  said  purchased 
hereditaments  shall  be  sold  as  aforesaid,  at  such  I'equest 
or  at  such  discretion  as  aforesaid,  to  demise  the  same  or 
any  part  or  parts  thereof  at  rack-rent  for  any  term  not 
exceeding  twenty-one  years,  to  take  effect  in  possession 
or  within  six  calendar  months  fi^om  the  making  of  the 

12.  Covenant  hy    demise  :  And  the  said  Company  do  hereby  for  them- 
the  purchaser  to       j^^^  ^^^  ^^^^^  assigns  coveiiant  with  the  said  A.  B.  his 

give  notice  to  ^ 
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executors  and  administrators,  that,  if  any  such  entry 
action  or  other  proceeding  as  aforesaid  shall  be  made 
commenced  or  taken  within  the  said  period  of  forty 
years,  then  and  in  such  case  the  said  Company  or  their 
assigns  will,  immediately  thereupon,  give  information 
thereof  to  the  said  A.  B.  his  executors  administrators  or 
assigns  :  And  it  is  hereby  agreed  and  declared,  that  the 
power  of  appointing  a  new  trustee  or  trustees  of  these 
presents  in  the  place  of  any  trustee  or  trustees  who  shall 
die,  or  desire  to  be  discharged,  or  refuse  or  become  unfit 
or  incapable  to  act,  shall  be  exercisable  by  the  said  A.  B. 
his  executors  or  administrators,  and  the  said  Company  or 
their  assigns  ;  and  upon  every  or  any  such  appointment 
the  number  of  trustees  may  be  augmented  or  reduced. 
In  witness,  &c. 


PRSGKDBNT  XL. 


BSOLA&ATION  OF 

TRUST  or  THB 

PUBCHASB  HONBT 

or  AN  BSTATB 

WITH  A 

BErBOTIVB  TITLE. 

the  yendor  of 
any  disturbance. 

Tnutee  clause. 


XLI. 


INDEMNITY  to  a  purchaser  of  hereditaments  charged 
with  an  annuity  a/iid  legacy,  by  the  investment  of 
part  of  the  purchase  money  in  the  names  of  the 
VENDOR  and  purchaser,  and  declaration  of  trust 
accordingly.  Power  to  substitute  a  subsequent 
PURCHASER  08  trustee  in  the  place  of  the  original 
one. 


PBBOJiDXNT  XLI. 


AOAIHST 

AXMUITY  AND 

LBQACY. 


THIS  INDENTUEE  made  the 


day  of 


18 — ,    1,  Parties. 


Between  A.  B.  of  &c.  [vendor^  of  the  first  part,  C.  D. 

of  &c.    [purchaser]  of  the   second   part,  and   the    said 

A.  B.  and  C.  D.  of  the  third  part:  Whereas  X.  Y.,  2.  Recital  of 

late   of  &c.   deceased,  was    at  the   time   of  his   death  tator; 

seised  in  fee  simple  of  certain  coUieries  commonly  called 

the   collieries,    with  the   engines   machinery  fur- 
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A0AIV8T 

AVHUITT  AND 

LEOACT. 


3. — of  his  will 


naces  counting-houses,  and  other  erections  and  build- 
ings and  parcels  of  land  thereto  belonging,  situate  at 

in  the  parish  of  -: in  the  county  of :  And 

WHEREAS  the  said  X.  Y.  duly  made  and  executed  his 

will  dated  the  day  of 18 — ,   and  thereby, 

after  directing  all  his  debts  funeral  and  testamentary 
expenses  and  the  expenses  of  the  probate  and  execution 
of  that  his  will  to  be  fully  paid  and  satisfied,  devised  and 
bequeathed  as  follows,  that  is  to  say,  "  I  also  devise  and 
bequeatli  unto  my  nephew  E.  B.  and  to  my  nephew 
E.  D.  All  that  my  freehold  estate  with  the  appurtenances 

situate  at in  the  county  of and  now  in  my  own 

occupation,  and  all  other  my  freehold  and  real  estates, 
To  have  and  to  hold  the  same  to  them  the  said  E.  B.  and 
E.  D.  their  heirs  and  assigns  for  ever,  subject  neverthe- 
less to  and  charged  with  the  annuities  and  legacies  here* 
inafter  mentioned ;  and  I  also  bequeath  unto  my  mother 
R.  Y.  of  &c.  and  her  assigns  for  her  life,  one  annuity  or 

yeai'ly  sum  of  £ clear  jfrom  all  taxes  and  deductions ; 

And  I  bequeath  unto  my  brother  T.  Y.  of  &c.  and  his 

assigns  for  his  life,  one  annuity  or  j'early  sum  of  £ 

clear  from  all  taxes  and  deductions ;  And  I  bequeath  unto 
my  sister  C.  L.  of  &c.  and  her  assigns  for  her  life,  one 

annuity  or  yearly  sum  oi£ ;  and  I  direct  that  the  said 

three  several  annuities  be  charged  upon  and  payable  out 
of  the  said  estate  with  the  appurtenances  hereinbefore 
devised  to  the  said  E.  B.  and  E.  D.,  and  be  paid  by 

four  equal  quarterly  payments  on  the day  of , 

the  day  of ,  the  day  of ,  and  the 

day  of in  every  year,  tlie  fii'st  payment  to  be 


made  on  such  of  the  said  days  as  shall  first  happen  afler 

my  death:  1  also  bequeath  the  sum  of  £ unto  and 

equally  among  the  children  of  my  said  brother  T.  Y.  who 
shall  be  living  at  his  death,  and  the  child  or  children  of 
such  of  them  as  may  be  dead,  such  child  or  children 
respectively  nevertheless  taking  the  share  or  shares  which 
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his  her  or  their  deceased  parent  or  parents  would  have 
been  entitled  to  had  they  been  living :  I  also  bequeath  the 

sum  of  £ unto  and  equally  among  the  children  of 

my  said  sister  C.  L.  who  shall  be  living  at  her  death,  and 
the  child  or  children  of  such  of  them  as  may  be  dead, 
such  child  or  children  taking  the  share  or  shares  which 
his  her  or  their  deceased  parent  or  parents  would  have 
been  entitled  to  had  they  been  living ;  And  I  direct  that 

the  said  two  several  sums  of  £ and  £ be  charged 

upon  and  payable  out  of  the  said  estate  with  the  appurte- 
nances hereinbefore  devised  to  the  said  E.  B.  and  E.  D. 
and  I  direct  the  same  to  be  paid  as  soon  as  conveniently 
may  be  after  the  respective  deaths  of  them  my  said 
brother  T.  Y.  and  my  said  sister  C.  L."  :  and  the  said 
testator  appointed  the  said  A.  B.,  E.  B.  and  E.  D.  execu- 
tors  of  his  said  will :  And  whereas  the  said  testator  died 

on  or  about  the •  day  of     ■    '  18 — ,  without  having 

altered  or  revoked  his  said  will,  except  by  two  codicils 
not  affecting  the  aforesaid  devises  and  bequests,  and  the 

said  will  and  codicils  were,  on  or  about  the day  of 

18 — ,  duly  proved  by  the  said  A,  B.  and  E.  B.  in 


PHIOIBBNI  zu. 


AQAIHST 

ANNUITT  AVD 

LiaAOT. 


4. — of  hisdeaihy 
and  probate  of 
his  will; 


the  Prerogative  Court  of  the  Archbishop  of  Canterbury, 
power  being  reserved  for  the  said  E.  D.  to  come  in  and 
prove  the  same,  but  which  he  never  did  :  And  whereas 
the  said  E.  Y.  and  C.  L.  respectively  died  in  the  lifetime 

of  the  said  testator,  that  is  to  say,  the  said  R.  Y.onthe 

day  of 18 — ,  and  the  said  C.  Y.  on  the day  of 


18 — :  And  whereas  the  said  legacy  or  sum  of  £■ 


bequeathed  by  the  said  will  to  the  children  of  the  said 
C  L-  has  been  duly  paid  to  the  parties  entitled  thereto  : 
Asv   whereas  the   said   T,   Y.  is  still  living  and  has 

children,  and  the  annuity  of  £ bequeathed  to  him  by 

the  said  will  is  payable  during  his  life,  and  on  his  death 

the  legacy  of  £ bequeathed  by  the  said  will  to  his 

children  will  become  payable :  And  whereas  the  said 
hereditaments  hereinbefore  mentioned,  of  which  the  said 


6. — of  the 
deaths  of  the 
testator's  mother 
and  sister  in  his 
lifetime ; 

6. — of  payment 
of  one  legacy  ^ 


7.— of  annuitant 
being  living  and 
having  children  j 


8. — of  certain 
hereditaments 
of  the  testator 
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having  become 
vested  in  vendor 
subject  to 
cbai^ges ; 


9. — of  contract 
for  sftle  and  con- 
veyance thereof ; 


10.— of  agree- 
ment for  invest- 
ment of  part  of 
the  pnrchase 
money  as  an  in- 
demnity against 
charges ; 


11. — of  intended 
investment 
accordingly  ; 


testator  was  so  seised  as  aforesaid,  became  prior  to  the 
time  of  the  conti'act  next  hereinafter  recited  and  then 
were  vested  in  the  said  A.  B.,  subject  nevertheless  to  the 
charges  subsisting  and  remaining  under  the  said  will  of 

the  said  testator,  namely,  the  said   annuity  of  SL 

payable  to  the  said  T.  Y.  during  his  life,  and  the  said 

legacy  of  & payable  to  his  children  after  his  death  as 

aforesaid  :  And  whereas  the  said  A.  B.  lately  contracted 
with  the  said  C.  D.  for  the  absolute  sale  to  him  of  the 
said  hereditaments  hereinbefore  mentioned,  together  with 
other  hereditaments,  and  the  inheritance  thereof  in  fee 

simple  free  from  incumbrances,  for  the  sum  of  £ , 

And,  for  the  purpose  of  carrying  into  effect  the  said 
contract,  a  conveyance  has  been  executed  of  the  said 
hereditaments  unto  the  said  C.  D.,  or  to  uses  in  favour 
of  himself  his  appointees  heirs  and  assigns,  in  and 
by  an  indenture  bearing  even  date  with  these  presents, 
and  expressed  to  be  made  between  the  said  A.  B.  of 
the  first  part,  the  said  0.  D.  of  the  second  part,  and 
E.  F.  of  the  third  part :  And  whereas,  at  the  time  of 
the  treaty  for  the  purchase  of  the  said  hereditaments  by 
the  said  C.  D.,  it  was  arranged  between  him  and  the 
said  A.  B.,  that  the  sum  of  & ,  part  of  the  said  pur- 
chase-money of  & ,  should  be  invested  in  the  joint 

names  of  the  said  A.  B.  and  C.  D.  in  the  public  funds,  as 
a  provision  by  way  of  indemnity  to  the  said  C.  D.  his 
appointees  heirs  and  assigns,  and  the  said  hereditaments 
hereinbefore  referred  to  and  so  purchased  by  him  with 
other  hereditaments  as  aforesaid,  against  the  said  annuity 
and  legacy  so  now  remaining  payable  under  the  herein- 
before recited  will  of  the  said  X.  Y.  as  aforesaid  :  And 
whereas,  in  pursuance  of  the  said  arrangement,  the  sum 

of  £ is  about  to  be  invested  in   the   purchase  of 

the  sum  of  & three  per  cent.  Bank  Annuities  in  the 

joint  names  of  the  said  A.  B.  and  C.  D.  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England : 
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And  whereas  the  sum  of  £ ,  the  residue  of  the  said    PHsoBDaHT  xli. 

purchase-money,  has  been  paid  by  the  said  C.   D.  to        aqaihw 
the  said  A.  B.,  as  he  the  said  A.  B.  doth  hereby  admit     ^""^^^l^ 
and      acknowledge:      NOW     THIS     INDENTURE  - — - — '—, 

°  12. — of  payment 

WITNESSETH  that,   for  further    carrying    the    said  of  residue  of 

,  the  purchase- 

arrangement  mto  effect,  and  in    consideration  of   the  money. 

premises,  it  is  hereby   agreed   and  declared,  that  they  ^3.  Testatum; 

— declaration  of 

the  said  A.  B.  and  C.  D.  their  executors  administrators  trust  of  sum  to 
and  assigns  shall  stand  possessed  of  the  said  sum  of      ^^^     * 

£ three  per  cent.  Bank  Annuities  so  to  be  purchased 

as   aforesaid,  and  the  dividends   thereof,   Upon   trust  —upon  trust  to 

and  to  the  intent  that  the   said  sum  of  £ three  funTa^ST^  ^ 

per   cent.   Bank  Annuities    and  the   dividends   thereof  f^'*'''*^  *°^ 
may  constitute   a  fund  to  keep   indemnified  the    said 
C.   D.  his  appointees  heirs  and  assigns,  and  the  here- 
ditaments comprised  in  the  said  indenture  of  even  date 
herewith,   and  the  rents   and   profits    thereof,    against 

the  said  annuity  of  £ by  the  hereinbefore  recited  wiU 

bequeathed  to  the  said  T.  Y.  and  his  assigns  for  his  life 
and  the  accruing  payments  thereof,  and  against  the  said 

legacy  or  sum  of  £ by  the  same  will  bequeathed  to 

the  said  children  of  the  said  T.  Y.  living  at  his  death, 

and  the  children  of  such  of  them  as  may  be  dead,  as 

aforesaid,  and  aU  interest  upon  or  in  respect  of  such 

legacy,  and  all  actions  expenses  claims  and  demands  by 

reason  of  the  non-payment  of  the  said  annuity  or  legacy 

or  any  part  thereof  respectively :   And  upon  trust  that,  —and.  when 

when  and  as  often  as  it  shall  be  necessary  to  apply  the  a^H^or^the* 

said  sum  of  £ three  per  cent.  Bank  Annuities,  or  P'^nx*" ; 

the  proceeds  thereof,  or  the  dividends  thereof,  for  the 
purpose  of  indemnifying  the  said  C.  D.  his  appointees 
heirs  or  assigns  or  the  said  hereditaments  against  the 
said  annuity  or  the  said  legacy  or  the  said  actions  ex- 
penses claims  and  demands  as  aforesaid,  the  said  A.  B. 
and  C,  D.,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  or  other  the  trustees  or 


i 
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— aod  sabject 
thereto,  that  the 
inmnal  income 
shall  be  paid  to 
the  Tendor ; 


— ^and  when  an- 
nuity shall  have 
determined,  and 
legacy  been  paid, 
the  trost  fund 
to  be  held  in 
trust  for 
vendor ; 


14.  Covenant  by 
vendor  to  keep 
purchaser  in- 
demnified 
against  annuity 
and  legacy. 


trustee  for  the  time  being  of  these  presentsi  shall  apply 
the  same  accordingly,  and  do  all  necessary  and  proper 
acts  for  that  purpose;  And  subject  and  without  pre- 
judice to  the  trusts  hereinbefore  declared,  and  until  the 
same  shall  be  required  for  the  purposes  of  the  indemnity 
intended  to  be  hereby  given,  shall  pay  to,  or  permit  the 
said  A.  B.  his  executors  administrators  or  assigns  to 

receive,  the  dividends  of  the  said  sum  of  £ three 

per  cent.  Bank  Annuities  for  his  and  their  own  use; 

And  when  and  so  soon  as  the  said  annuity  of  £ 

shall   have   determined,   and    all  arrears  thereof  shall 

have  been  paid,  and  the  said  legacy  of  £ shall  have 

been  paid  to  the  said  children  of  the  said  T.  Y.  living 
at  his  death,  and  the  children  of  such  of  them  as  may 
be  dead,  and  all  interest  in  respect  of  such  legacy  shall 
also  have  been  paid,  then,  if  there  shall  be  any  part  of 

the  said  siun  of  £ three  per  cent.  Bank  Annuities,  or 

of  the  dividends  thereof  then  remaining  unapplied  or  un- 
disposed of  for  the  purposes  aforesaid,  shall  stand  pos- 
sessed of  the  same,  In  trust  for  the  said  A.  B.  or  his 
executors  or  administrators  as  part  of  his  personal  estate  : 
And  the  said  A.  B.  doth  hereby  for  himself  his  heirs 
executors  and  administrators  covenant  with  the  said 
C.  D.  his  appointees  heirs  executors  administrators  and 
assigns,  that  he  the  said  A.  B.  his  heirs  executors  or 
administrators  will  at  all  times  keep  indemnified  the  said 
C.  D.  his  appointees  heirs  and  assigns,  and  the  heredita- 
ments comprised  in  the  said  indenture  of  even  date  here* 
with,  and  the  rents  and  profits  thereof,  against  the  said 
annuity  of  £ by  the  hereinbefore  recited  will  be- 
queathed to  the  said  T.  Y.  and  his  assigns  for  his  life» 
and  the  accruing  payments  thereof,  and  against  the  said 

legacy  or  sum  of  £ ^  by  the  same  will  bequeathed  to 

the  children  of  the  said  T.  Y.  living  at  his  death,  and 
the  children  of  such  of  them  as  may  be  dead,  as  aforesaid, 
and  all  interest  upon  or  in  respect  of  such  legacy :  Pro- 
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TIDED  ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  pubckdbnt  xu. 
if  the  said  A.  B.  or  any  trustee  appointed  in  his  place        AoAnrst 
shall  die,  it  shall  be  lawful  for  his  acting  executors  or     ^'moaot^''^ 

executor  administratoi's  or  administrator,  and  if  the  said  15  powerof 

C.  D.  or  any  trustee  appointed  in  his  place  shall  die,  it  appointment  of 

-___-*,_^_..  _     new  trustees. 

shall  be  lawful  for  his  acting  executors  or  executor  ad- 
ministrators or  administrator  (but  subject  in  the  latter 
case  to  the  power  or  proviso  next  hereinafter  contained),  by 
deed  from  time  to  time  to  appoint  any  other  person  to  be 
a  trustee  of  these  presents  in  the  place  of  the  person  so 
dying  as  aforesaid.  And  that  upon  every  such  appointment 
the  said  trust  monies  and  funds,  or  so  much  thereof  as 
shall  be  then  vested  in  the  trustee  or  trustees  for  the 
time  being,  shall  with  all  convenient  speed  be  vested  in 
such  new  trustee  jointly  with  the  surviving  or  continuing 
trustee  for  the  time  being,  or  if  there  shall  be  no  con- 
tinuing trustee,  then  in  such  new  trustees  or  trustee  only, 
upon  and  for  the  trusts  intents  and  purposes  hereinbefore 
declared  concerning  the  same  :  And  it  is  hereby  further  16.  Provision 
agreed  and  declared  that,  if  and  whenever  the  said  CD.  otfntxae pur- 
his  heirs  appointees  or  assigns  shall,  at  any  time  or  ^|?!^^n*^yjgQ 
times  during  the  continuance  of  the  indemnity  hereby  of  present  pur- 

.      .  .  chaser  selling 

created,  sell  or  dispose  of  the  said  hereditaments  com-  the  heredita- 
prised  in  the  said  indenture  of  even  date  herewith,  or  the  Sr^mer^*  ^ 
portion  thereof  in  respect  of  which  the  said  indemnity  is 
given  as  aforesaid,  and  shall  be  desirous  of  substituting 
the  person  to  whom  such  hereditaments  shall  be  sold  or 
disposed  of  as  a  trustee  of  these  presents  in  the  place  of 
the  said  C.  D.,  or  of  any  person  who  shall  have  been 
appointed  in  his  place  under  the  power  hereinbefore  con- 
tained or  tmder  this  present  power,  then  and  in  such  case, 
it  shall  be  lawful  for  him  the  said  C.  D.  his  heirs  ap- 
pointees or  assigns^  at  his  or  their  own  expense,  by  deed 
to  appoint  the  person  to  whom  such  hereditaments  shall 
be  so  sold  or  disposed  of  as  aforesaid,  to  be  a  trustee  of 
these  presents  in  the  place  of  the  said  C.  D.,  or  of  the 
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person  who  shall  have  been  appomted  in  his  place  under 
the  power  hereinbefore  contained  or  under  this  present 
power,  and  thereupon  the  said  trust  monies  and  funds 
shaU  at  the  like  expense  be  vested  in  the  person  so  ap- 
pointed jointly  with  the  said  A.  B.  or  other  the  trustee 
who  may  have  been  appointed  in  his  place,  or  other- 
wise, as  may  be  necessary  under  the  circumstances,  upon 
the  trusts  intents  and  purposes  and  subject  to  the  pro- 
visions and  agreements  hereinbefore  declared  concerning 
the  same  trust  monies  and  funds.     In  witness,  &c. 


XLII. 

PREOEDBNT  XLII.  DECLARATION  o/"  trust  of  a  sum  of  ^otxey  deposited 

by  a  vendor  in  the  joint  names  of  himself  and  the 
largest  purchaser  in  value  of  an  estate  sold  by 
AUCTION  in  LOTS  (w  security  for  the  payment  of  a 
CHARGE  in  favour  of  a  lands  improvement  company, 
payable  by  half-yearly  instalments  spread  over 
a  term  of  years. 


AOAOrST 

PERIODICAL  PAT 

M  EMT8  OHAROED 

*0K  AN  ESTATE, 

SOLD  IV  LOTS. 


1.  Parties. 


2.  Recital  of 
sale  of  property 
by  auction  in 
lots,  and  of 
condition  of  sale 
providing  for  an 
indemnity  being 
given  against  a 
charge  to  a  Lands 
Improvement 
Company. 


THIS  INDENTURE  made  &c.  between  A.  B.  [vendor] 
of  &c.  of  the  first,  C.  D.  [largest  purchaser]  of  &c. 
of  the  second  part,  and  the  several  other  persons 
whose  names  and  addresses  are  set  forth  in  the  first 
column  of  the   schedule  hereto   [the  purchasers  of  all 

the  lots  sold]  of  the  third  part :  Whereas  on  the 

day  of the  said  A.  B.  caused  the  W.  estate  in  the 

parishes  of in  the  county  of to  be  put  up  for 

sale  by  auction  in  several  lots  according  to  the  particulars 
and  subject  to  conditions  of  sale,  the  fourth  of  which 
conditions  was  in  the  words  and  figures  or  to  the  efiect 
following  (that  is  to  say) :  Through  the Lands  Im- 
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provement  Company  a  sum,  to  be  repaid  by  half-yearly   prkwdbht  xlii 

payments  in  twenty-five  years,  amounting  to  £ ,  has 

been  raised  as  follows — 


Bate  of  Lease. 


AmooDt. 


Amount  of  Half- 
yearly  Payment  for 
Principal  and 
Interest. 


When 
payable. 


Bate  when 
final  payment 
becomes  dne. 


AOAIirST 

?BBIOniCAL  PAT- 

MBNTS  OHAAOBD 

OK  AH  ESTATE, 

SOLD  III  LOTS. 


and  expended  in  building  labourers*  cottages  and  farm 
buildings,  and  in  draining  portions  of  the  estate,  and  the 

instalments  amount  yearly  in  the  aggregate  to  dB- .  The 

vendor  will  deposit  a  sufficient  sum  or  sums  of  money  in 
the  Bank  of  England,  or  in  some  other  bank,  or  lay  out 
and  invest  the  same  in  government  securities  of  the 
United  Kingdom  or  India,  in  the  joint  names  of  himself 
and  the  largest  purchaser  in  value  of  the  premises  now 
offered  for  sale,  or  in  case  of  all  the  lots  being  purchased 
by  one  person,  then  in  the  names  of  the  vendor  and  such 
one  person,  until  the  said  loans  shall  be  fully  met,  and 
purchasers  shall  not  require  any  further  or  other  dis- 
charge from  or  satisfaction  or  repayment  of  the  said  loans 
than  the  production  of  the  receipts  for  the  half-yearly 
instalments  above  mentioned,  and  the  purchasers  shall  be 
satisfied  with  the  money  being  retained  and  deposited  or 
otherwise  invested  as  mentioned  in  this  condition,  and 
shall  not  make  any  objection  or  requisition  thereon.  The 
purchaser  in  whose  name  the  above-mentioned  sum  or 
sums  of  money  shall  be  laid  out  and  invested  shall  at  his 
own  expense  attend  and  sell  out  or  otherwise  sell  and  join 
with  the  vendor  in  selling  out  and  releasing  such  part  or 
parts  of  such  sum  or  sums  so  deposited  or  invested  as 
aforesaid  as  may  be  from  time  to  time  required  by  the 
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PMOBDiMT  xLiL  veiidop  to  meet  the  said  mstalments,  until  the  whole  of 

AGAINST  such  sum  or  sums  has  or  have  been  sold  out  and  released, 

kito^chambd'  *^^  s^^^  proportion  of  the  said  sum  or  sums  as  shall  not 

ON  AN  ESTATB,  jjg  nccessarv  for  the  payment  of  such  instalments  shall 

SOLD  nr  LOTS.  J                          i,     J 

be  paid  over  to  the  vendor  or  his  representatives :  And 


poiiioDs  of  the  WHEREAS  portions  ouly  of  the^ssid  premises  were  sold  at 
perSns^men^*  the  said  sale  or  subsequently  thereto,  and  the  particulars 
tioued  in  the        of  the  several  sales  and  the  names  and  addresses  of  the 

sobedule,  and  , 

that  the  party  Several  purchasers  are  set  out  in  the  schedule  thereunder 
part  was  wiitten,  from  which  it  appears,  as  the  fact  is,  that  the 

the  Urgoet  g^^^  q^  j)^  ^^^  ^^  largest  purchaser  in  value  of  the  pre- 

valuo.  mises  offered  for  sale  as  aforesaid ;  And  whereas  in  pm*- 

hylhe  v^r  s^anc®  of  the  said  condition  of  sale  and  of  an  agree- 
of^fi i'l*.     ment  between  the  said  A.  B.  and  C.  D.  the  said  A.  B. 

bank  in  the  joint  .... 

names  of  himself  has  deposited  m  the Bank,  m  the  jomt  names  of 

purchaaei^^         himself  and  the  said  C.  D.,  a  sum  of  £ ,  which  it  is 

estimated  will  be  sufficient,  with  the  accruing  interest 
thereon,  or  on  the  investment  thereof,  to  pay  all  the  in- 
6.  Tostatam ;       stalments  remaining  to  be  paid  off  the  said  loans  :  NOW 
^ndSrlnd  THIS  INDENTURE  WITNESSETH  tliat,  in  fai-ther 

ch^^*rfuiU  pursuance  of  the  said  condition  and  agreement,  the  said 
apply  the  money   js^  g,  ^nd  C.  D.  hereby  affree  and  declare  that  they  and 

deposited,  and  ^    ,  f    ,  i     .    . 

investments  the  survivor  of  them,  and  the  executors  or  administra- 
in^p^ng^the  ^^^s  of  sucli  survivor,  shall  and  will  either  permit  the  said 
instalments  from  g^jj^  ^f  jg qj,  ^j^y  pg^j.^  thereof  to  remain  on  deposit 

payable  of  the      in  their  or  his  names  or  name  in  the  said Bank,  or 

from  the  com-  to  be  placed  on  deposit  in  the  Bank  of  England  or 
^^^Cthe^'fiS  ^^^^  <^^er  b^k  in  England,  or  shaU  and  wiU  invest 
to  be  held  in        tjjg  game  or  any  part  thereof  in  their  or  his  names  or 

trust  for 

the  vendor.  name  in  some  of  the  government  securities  of  the  United 

Kingdom  or  India,  with  power  from  time  to  time,  or  at 
any  time,  to  vary  such  investments  for  other  or  others  of 
the  said  authorised  securities,  and  shall  and  will  stand 
possessed  of  the  said  sum  of  £ and  the  invest- 
ment thereof  and  of  every  part  thereof  upon  trust  to  give 
effect  to  the  said  fourth  condition  of  sale,  and  for  that 
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purpose  from  time  to  time  so  often  as  it  shall  be  neces- 
sary for  the  purpose  of  paying  the  said  instalments  here- 
after  becoming  payable  on  accoimt  of  the  said  loans,  to 
sell  convert  or  call  in  so  much  and  such  part  of  the  said 
investments  or  investment  for  the  time  being  as  with  the  - 
cash  in  their  or  his  hands  or  hand  will  be  sufficient  for 
the  payment  of  the  said  instalments  for  the  time  being 
payable,  and  the  costs  incurred  in  respect  of  every  such 
sale  and  payment,  And  shall  and  will  pay  and  apply  the 
purchase  money  or  other  money  arising  from  such  sale 
conversion  or  calling  in,  as  the  case  may  be,  and  the  said 
cash,  or  so  much  thereof  respectively  as  may  be  necessary, 
inpayment  of  the  said  costs  and  instalments  as  and  when 
the  same  respectively  shall  become  payable,  and  shall 
'  and  will  after  payment  of  aU  the  said  instalments  there- 
after becoming  payable   and  costs,  stand  possessed  of 

the  residue  of  the  said  sum  of  £ ,  investments  and 

income  (if  any).  Upon  trust  for  the  said  A.  B.  his  execu- 
tors administrators  and  assigns ;  And  the  said  A.  B.  doth 
hereby  for  himself  his  heirs  executors  and  administrators 
covenant  with  the  said  C.  D.  his  heirs  and  assigns,  and 
separately  with  each  of  the  several  other  persons  named 
in  the  first  column  of  the  said  schedule  hereto  his  heirs 
and  assigns,  to  the  intent  that  the  benefit  of  the  present 
covenants  may  remain  in  favour  of  such  persons  respec- 
tively and  their  respective  heirs  and  assigns  and  may  run 
with  the  lots  or  parcels  of  land  set  opposite  to  the 
respective  names  of  the  same  persons  in  the  third  and 
fourth  columns  of  the  same  schedule,  and  eveiy  part 

thereof  respectivel}^  that  in  case  the  said  sum  of  £ , 

investments  and  income,  or  the  proceeds  arising  firom 
the  sale  conversion  or  calling  in  of  the  said  investments 
or  any  of  them  or  any  part  thereof,  with  the  cash  then 
in  the  hand  or  hands  of  the  said  A.  B.  and  C.  D.  or 
the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  shall  at  any  time  be  insufficient  for 


PRSOXDKITT  XLir. 

A0AIK8T 

PiaiODICAL  PAT. 

MBNTS  OHARGED 

ON  AN  XSTATS, 

SOLD  IN  LOTS. 


6.  GoTenaiitby 
the  vendor 
to  make 

up  any  deficiency 
of  tbe  indemnity 
fnnd,  and  to 
indemnify  all 
the  purchasera. 
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AGAIKST 

FIBIODIGAL  PAT- 

MBNT9  CHARGED 

ON  AX  ESTATE, 

SOLD  IN  LOTS. 


PRECEDENT  xLii.  thc  pajmeiit  of  the  instalment  or  instalments  for  the 

time  being  payable  or  becoming  payable,  and  all  costs 
then  due,  the  said  A.  B.  his  heirs  executors  or  adminis- 
trators will  out  of  his  or  their  own  monies  pay  to  the 
said  CD.  his  heirs  or  assigns  such  sum  of  money  as 
will  enable  him  or  them  to  pay  and  discharge  the  said 
instalment  or  instalments  and  costs  immediately  upon 
the  same  respectively  becoming  payable,  and  further, 
that  the  said  A.  B.  his  heirs  executors  or  assigns  will 
from  time  to  time  and  at  all  times  thereafter  keep 
indemnified  the  said  CD.  and  the  several  other  persons 
named  in  the  first  column  of  the  said  schedule  hereto 
and  every  of  them  and  their  respective  heirs  and  assigns, 
and  the  said  lots  and  parcels  of  land  referred  to  in 
the  same  schedule  and  every  part  thereof  from  all  actions 
proceedings  costs  damages  claims  demands  and  liability 
whatsoever  in  respect  of  the  non-payment  at  the  ap- 
pointed time  for  payment  thereof  respectively  of  the  said 
instalments  or  any  of  them  or  any  part  thereof  re- 
spectively.    In  witness,  &c. 


THE  SCHEDULE  ABOVE  REFERRED  TO. 


Purchaser's  Name 
and  Address. 


No. 

of 

Lot. 


Description. 


Quantity. 


Purchase 
Mon^. 
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XLIII. 

BOND  of  INDEMNITY  tO  the   TRUSTEES   of  a    SETTLEMENT    PREOEMKT  XLIII. 

ON  PAYING  over  the  trust  funds  to  a  cestui  que 
TRUST  absolutely  entitled  thereto,  subject  to  a  Life 
Interest  in  his  Wife,  if  she  s^irvive  him  (a).  ihtebmt. 


TO  THX  TBUSTXBS 
AOAIVST  WIVB's 


KNOW  ALL  MEN  by  these  presents,  that  I,  A.  B.  i.  Bond. 
of  &c,  [thehusband\y  am  bound  to  0.  D.  of  itc, 
E.  F,  of  &e.  and  G.  'R.  oi  kQ.,\executors  of  the  sur- 
viving trustee  of  the   settlement]   in  the  sum  of 

£ [douhle  the  mnount  of  the  principal  sum 

paid  over\  to  be  paid  to  the  said  C.  D.,  E.  F. 
and  G.  H.,  or  to  their  certain  attorney  executors 
administrators  or  assigns,  For  which  payment  I 
bind  myself  my  heirs  executors  and  administra- 
tors and  every  of  them  by  these  presents.  Sealed 
with  my  seal,  Dated  this day  of 18 — . 

Whereas  [Recital  of  settlement  whereby  £ £8  per  2.  Recitals 

cent.  Bank  Annuities  standing  in  the  names  of  trustee  the  obligor  is 
were  settled,  In  trust  for  the  obligor  for  life,  then  for  ^^f^^ 
his  wife  C.  B.for  life,  and  after  the  death  of  the  survivor  s^ibject  to  his 

wife's  life 

for  the  obligor  absolutely — of  the  death  of  one  trustee  —  interest  if  she 
of  the  unU  of  the  other  trustee  appointing  C.  D.,  E.  F.  "^^^®  *°* ' 
and  G,  H.  his  executors — of  his  death — and  of  the  pro- 
bate of  his  wiU]  :  And  whereas  the  said  C,  D.,  E.  F.  8.— of  the  sale 

of  the  funds  and 

and  G.  H.,  at  the  request  of  the  said  A.  B.  and  C.  B.,  payment  to  the 

on  the day  of 18-,  sold  the  said  sum  of  £ '^ZZ'Ze,; 

£S  per  cent.  Bank  Annuities,  and  with  the  privity  and 


(a)  The  law  relating  to  the  reyersionary  interests  of  married  As  to  rever- 
women,  and  the  extent  to  which  they  can  deal  with  such  interests  ^ionary  interests 
while  still  reversionary,  are  considered  at  length  in  the  appendix  women, 
to  the  Introduction  to  Conveyances  on  Sales  supra,  vol.  II.  pt  ii. 
pp.  223  et  seq. 

VOL.    V.  S 
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PRBOBDBNT  XLHI. 


TO  THB  TEUSTKia 

AGAINST  Wira's 

RBYIIRSIONART 

INTEREST. 

4. — of  the  agree- 
ment to 
indemnify. 


5.  Condition  of 
the  bond. 


approbation  of  the  said  C.  B.,  paid  to  the  said  A.  B.  the 

sum  of  £ the  net  monies  produced  by  such  sale : 

And  whereas  in  order  to  induce  the  said  C.  D,,  E.  F. 

and   G.  H.  to   sell  the    said    sum   of  £ i53   per 

cent.  Bank  Annuities  and  pay  the  monies  arising  there- 
from to  him  the  said  A.  B.  as  hereinbefore  is  men- 
tioned, the  said  A.  B.  agreed  to  give  to  the  said  CD., 
E.  F.  and  G.  H.  his  bond  in  the  above-mentioned 
penalty  with  such  condition  for  making  void  the  same  as 
is  hereunder  written :  NOW  THE  CONDITION  of 
the  above- written  bond  is  such,  that  if  the  said  A.  B.  his 
heirs  executors  or  administrators  shall  at  all  times  here- 
after keep  indemnified  the  said  C.  D.,  E.  F.  and  G.  H., 
and  every  of  them,  their  and  every  of  their  heirs  exe- 
cutors and  administrators  estates  and  effects,  against  all 
actions  accoimts  claims  and  demands  which  the  said 
C.  B.  or  any  person  claiming  under  or  in  trust  for  her, 
shall  commence  prosecute  or  make  against  or  upon  the 
said  C.  D.,  E.  F.  and  G.  H.,  or  any  of  them,  their  or 
any  of  their  heirs  executors  or  administrators  estates  or 
effects,  for  or  in  respect  of  any  dividends  of  the  said 

sum  of  £ £3  per  cent.  Bank  Annuities,  or  any 

part  thereof,  or  by  reason  of  the  sale  so  made  of  the 

said  sum  of  £ JE8  per  cent.  Bank   Annuities  as 

aforesaid,  or  of  the  payment  to  him  the  said  A.  B.  of 
the  monies  arising  by  such  sale  as  aforesaid,  and  against 
all  losses  damages  costs  charges  and  expenses  to  be 
incurred  or  sustained  by  the  said  C.  D.,  E.  F.  and  G.  H., 
or  any  of  them,  their  or  any  of  their  heirs  executors  or 
administrators,  by  reason  or  in  consequence  of  such  sale 
and  payment,  or  otherwise  in  relation  to  the  premises, 
Then  the  above-written  bond  shall  be  void,  otherwise  the 
same  shall  remain  in  full  force. 
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XLIV. 

INDEMNITY  by  such  of  the  residuary  legatees  under  pkbobdeht  xliv. 

a  Will  as  are  absolutely  entitled,  and  qualified  to  exbcutors 

CONSENT  by  such  as  are  trustees,  to  the  executors  ^^amTcTriiiB 

for  REMITTING  onc  Debt  and  deferring  to  sue  for  '°*  patmbnt 

"'of  dbbts. 


another. 


THIS  INDENTURE  made  the day  of 18—,  i.  Partiea. 

Between  [residuary  legatees,  absolutely  entitled]  of  the 

first  part,  [residiiary  legatees,  who  are  trustees  for  persons 

incapable  of  consenting]  of  the  second  part,  and  A.  fe.  of 

&c.,  C.  D.  of  &c.  and  E,  F,  of  &c.  [the  executors  who  are 

also  residuary  legatees]  of  the  third  part :  Whereas  \_Re-  2.  R«cital  of 

dial  of  a  wiU — of  the  death  of  the  testator  and  probate  of 

the  mU]  :  And  whereas  part  of  the  property  of  the  said  3.— of  two  debts 

testator  consists  of  two  bonds,  one  for  £ aqld  the  other  *°^ ' 

for  £ from  G.  H. :  And  whereas  it  has  been  repre-  4.— of  the  ad- 

sented  to  the  said  A.  B.,  C.  D.  and  E.  F.  that  the  said  deri^dfor  the 
G.  H.  is  unable  to  pay  any  part  of  the  said  sums  of  £ estate  by 

*    -^        "^   '^  remitting  one  of 

and  £ ,  and  that  an  attempt  to  compel  payment  of  the  the  debts  and 

said  sums  of  £ and  £ ,  or  either  of  them,  or  any  for  the  other ; 

part  thereof,  would  not  at  present  be  attended  with  any 
advantage,  and  would  destroy  the  chance  of  ultimately 
recoTering  any  part  of  the  said  sums,  and  that  in  the 
peculiar  circumstances  in  which  the  said  G.  H.  is  placed 
it  is  not  probable  that,  while  he  continues  under  the  liability 

to  pay  the  whole  of  the  said  sums  of  £ and  £ ,  he 

will  be  able  to  pay  either  of  them,  but  if  he  be  released 

from  the  said  sum  of  £ ,  it  is  probable  that  he  will  be 

able  to  pay  the  said  sum  of  £ ,  inasmuch  as  an  open- 
ing in  business  is  now  presented  to  the  said  G.  H.,  if  his 

liability  under  the  said  bond  for  £ be  discharged, 

while  he  is  excluded  from  availing  himself  of  such 
opening  if  he   remains  liable   to  both   the  said  sums : 

s  2 


2G0 
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PRBCIDEirr  XLIV. 


TO  KXBCtJTOBS 

FOR  BSMITTIHO 

AlTD  OmKO  TIMK 

FOR  PATMBHT 

OF  DIBT8. 

5. — of  the  agree- 
ment by  the 
legatees  to 
aatborise  such 
r^juifision,  and 
to  indemnify  the 
execntora  by  the 
present  deed. 


6.  Testatum  ; 

— covenant  by 
residuary 
legatees  abso- 
lutely entitled 
to  indemnify  the 
executors  for 
remitting  one 
debt  and  de- 
ferring to  sue 
for  the  other. 


And  whereas  under  these  circumstances  the  several 
persons  parties  to  these  presents  are  satisfied,  so  far  as 
they  have  the  means  of  judging,  that  it  will  be  for  the 
benefit  of  the  estate  of  the  said  testator  to  cancel  the  said 

bond  of  the  said  G.  H.  for  £ ,  and  to  defer  to  sue  upon 

the  said  bond  for  £ ,  and  the  said  several  persons 

parties  hereto  of 'the  first  part  have  agreed  to  authorise 
the  said  A.  B.,  C.  D.  and  E.  F.,  so  far  as  they  the  same 
several  persons  are  respectively  entitled,  to  cancel  the 

said  bond  for  £ ,  and  to  defer  to  sue  upon  the  said 

bond  for  £ ,  and  have  also  agreed  to  indenmify  the 

said  A.  B.,  C  D.  and  E.  F.,  in  manner  hereinafter  men- 
tioned, against  the  claims  of  such  of  the  residuary  legatees 
under  the  said  will  of  the  said  testator  as  have  not  autho- 
rised the  said  A.  B.,  C.  D.  and  E.  F.  to  cancel  the  said 

bond  for  £ ,  or  to  defer  to  sue  on  the  said  bond  for 

£ ,  and  the  said  several  persons  parties  hereto  of  the 

second  part,  not  being  competent  to  consent,  have  agreed 
to  execute  these  presents  for  the  purpose  of  testifying 
that  they  respectively  believe  that  the  cancelling  of  the 

said  bond  for  £ ,  and  the  deferring  to  sue  on  the  said 

bond  for  £ ,  will  be  for  the  advantage  of  the  estate  of 

the  said  [testator] :  NOW  THIS  INDENTURE  WIT- 
NESSETH  that,  in  pursuance  of  the  said  agreement,  and 
in  consideration  of  the  premises,  each  of  them  the  said 
several  persons  parties  hereto  of  the  first  part,  so  far  as 
relates  to  the  acts  and  deeds  of  himself  or  herself  and  of 
his  or  her  heirs  executors  and  administrators,  doth  hereby 
for  himself  or  herself  his  or  her  heirs  executors  and 
administrators  covenant  with  the  said  A.  B.,  G.  D.  and 
E.  F.  their  executors  and  administrators,  that  they  the 
said  several  persons  parties  hereto  of  the  first  part  re- 
spectively and  their  respective  heirs  executors  and  admi- 
nistrators, or  some  or  one  of  them,  will  at  all  times  here- 
after keep  indemnified  the  said  A.  B,,  C.  D.  and  E.  F., 
and  each  of  them,  their  and  each  of  their  heirs  execu- 
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tors  and  administrators  estates  and  effects,  against  all  prbcedbht  xliv. 

actions  losses  expenses  accounts  claims  and   demands  to  bxboutors 

for  or  in  respect  of  the  said  A.  B.,  C.  D.  and  E.  F.,  or  awTqivihg^imb 

any  of  them,  cancelling   the   said  bond  for  £ ,  or  wrpaymkkt 

"^  ^  'of  debts. 


deferring  to  sue  upon  the  said  bond  for  £ ,  or  for  or 

in  respect  of  any  act  or  thing  in  anywise  relating  to  the 
premises :  Provided  always,  and  it  is  hereby  agreed  and  7.  Limiution  of 
declared,  that  no  one  of  the  said  several  persons  parties  liability  to  the 
hereto  of  the  first  part  shaU  be  subject,  under  the  cove-  S^rshl^^of^ 
nant  hereinbefore  contained,  to  the  pajnnent  of  any  monies  *^®  testator's 

,  ostato* 

exceeding  altogether  m  amount  the  monies  he  or  she 

shall  have  actually  received  under  the  said  will  of  the 

said  \te8tator\  :    And   each   of  them   the   said    several  8.  Mutual 

persons  parties  hereto  of  the  first  part,  so  far  as  relates  to  le^uJea  to  con-  ' 

the  acts  and  deeds  of  himself  or  herself  and  his  or  her  tribute  rateabiy 

to  the  mdem' 

heirs   executors   and    administrators,   doth    hereby  for  nity. 
himself  or  herself  his  or  her  heirs  executors  and  ad- 
ministrators covenant  with  the  others  and  each  of  the 
others  of  them,  their  his  and  her  executors  and  adminis- 
trators, that  each  of  them  the  said  several  persons  parties 
hereto  of  the  first  part  his  or  her  heirs  executors  and 
administrators  will  contribute  his  or   her  rateable  share 
which,  according  to  the  amount  of  his  or  her  share  under 
the  said  will  of  the  said  [testator]^  he  or  she  respectively 
ought  to  contribute  towards  the  indemnity  of  the  said 
A.  B.,  C,  D.  and  E.  F.  in  pursuance  of  the  covenant 
first  hereinbefore  contained ;  and,  in  case  any  of  them 
the  said  several  persons  parties  hereto  of  the  first  part 
his  or  her  heirs  executors  or  administrators  shall  pay 
more  than  they  he  or  she  ought  to  pay  towards  the  in- 
demnity of  the  said  A.  B.,  C.  D.  and  E.  F.,  according  to 
the  amount  of  their  his  or  her  share  under  the  said  will, 
will  pay  to  them  him  or  her  so  paying  more  than  their  his 
or  her  rateable  share  the  excess  which  they  he  or  she 
shall  have  paid  towards  the  said  indemnity  over  and  above 
their  his  or  her  rateable  share,  so  that  the  said  several 
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paicBDENT  xLiy.  persons  parties  hereto  of  the  first  part  who  shall  execute 
TO  KXBCUT0R8    these  preseiits  may  ultimately  contribute  rateably  to  the 

AND  GiviHo  HMB  ^aid  indemnity :  And  each  of  them  the  said  A.  B.,  C.  D, 
poR  PAYMBNT     ^^^  J],  F.  doth  hcrebv  for  himself  his  heirs  executors 

OF  D1BT8.  '^  ^ 

z~-- -—  and  administrators  covenant  with  each  of  the  said  several 

y.  Covenant  by 

the  executors  to  persons  parties  hereto  of  the  first  part  his  and  her  exe- 
rateably  in  pro-  cutors  administrators  and  assigns,  that  each  of  them  the 
am'JLTt  of  thdr  ^^^  ^'  ^''  C-  D.  and  E.  F.  will  bear  his  rateable  share 
8l»ares.  according  to  the  amount  of  his  share  under  the  said  will 

of  the  loss  arising  from  the  cancelling  of  the  said  bond 
of  £ ,  and  of  any  loss  which  may  arise  by  reason  oif 

10.  Proviso  that  deferring  to  sue  upon  the  said  bond  for  £ :  Provided 

( uting  the  deed  ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  the 
notwithstanding  Covenants  hereinbefore  contained  shall  bind  such  of  the 
others  may  not     several  persons  named  as  parties  hereto  and  enterincr 

execute.  .  ^ 

into  the  same  covenants  respectively  as  shall  execute 
these  presents,  notwithstanding  that  any  one  or  more 
of  the  other  persons  named  as  parties  shall  not  execute 

11.  Qualified  these  presents :  And  each  of  them  the  said  several 
legatees  who  are  pcrsous  parties  hereto  of  the  second  part  doth  hereby 
trustees  for  per-    ^gg^ify  that,  SO  far  respectively  as  he  has  the  means 

sons  not  com-  J  '  r  j 

potent  to  join,      of  judging,   he  believes   that    the   cancelling   the   said 

bond  for  £ and  the  deferring  to  sue  upon  the  said 

bond  of  £ ,  is  the  most  advantageous  course   for 

the  estate  of  the  said  \ie%tator\  but  nothing  herein  con- 
tained shall  be  construed  to  be  an  authority  from  the  said 
several  persons  parties  hereto  of  the  second  part  to  the 
said  A.  B.,  C.  D.  and  E.  F.  to  cancel  the  said  bond  for 

£ ,  or  to  defer  to  sue  upon  the  said  bond  for  £ , 

or  to  prevent  them  the  said  several  persons  parties  hereto 
of  the  second  part,  or  any  of  them,  upon  further  in- 
formation or  upon  further  advice,  fi-om  disputing  the 
propriety  of  cancelling  the  said  bond  for  £ ,  or  of 

12.  Provision  as  deferring  to  sue  upon  the  said  bond  for  £ :  Pro- 

of  thelxp^n^'  vided  ALWAYS,  and  it  is  hereby  agreed  and  declared 
rateably.  between  and  by  the  said  several  persons  parties  hereto 
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of  the  first  and  third  parts  respectively,  that  the  expenses  pmobdbrt  xliv. 
of  negotiating  preparing  and  executing  these  presents     to  bI^tors 
and  also  the  expense,  so  far  as  the  same  shall  not  be 
paid  by  the  said  G.  H.,  of  a  bond  to  be  executed  by  the 
said  G.  H.  to  the  said  A.  B.,  C.  D.  and  E.  F.  for  further 
indemnifying   them   against   all  actions  claims  and  de- 

mands  on  account  of  cancelling  the  said  bond  for  £ , 

and  deferringtto  sue  upon  the  said  bond  for  £ ,  shall 

be  paid  and  contributed  rateably  according  to  the  amount 
of  the  shares  in  the  estate  of  the  said  [testator]  of  the 
several  persons  parties  hereto  of  the  first  and  third  parts 
respectively  who  shall  execute  these  presents.  In  wit- 
ness, &c. 


XLV. 

BOND     of   INDEMNITY     tO    EXECUTORS   by    a    DEBTOR     tO     PBBCKDBNT  XLV. 

whom  one   debt   is   remitted   and  time  given  for  to  bxbcutors  by 
PAYMENT  of  another  (a).  wh1>8e™bt  is 

rbmittkd. 


KNOW   ALL   MEN,  &c.  [Bond  from  G.  H.    the  Z'^Q^ 
debtor  to  A.  J5.,  C  D.  and  E,  F.,  tJie  executors^ 
stipraj  jx  257]- 

Whereas  [recital  of  the  will  dtc.  and  of  the  reason  for  ^^  ^^ of 
the  compromise  entered  into,  supra,  pp.  259,  260]  :  And  3  _^f  ^^  j^. 
whereas  the  major  part  of  the  residuary  le£[atees  in  the  <J«mnity  by 
said  Will  named,  hy  an  indenture  bearing  even  date  with  the  residuary 
the  above-written  bond,  have  authorised  the  cancelling  of  oxwutore ; 

the  said  bond  for  £ ,  and  the  deferring  to  sue  on  the 

said  bond  for  £ ,  and  have  covenanted  to  indemnify 

the  said  A.  B.,  C.  D.  and  E.  F.,  and  each  of  them,  their  and 
each  of  their  heirs  executors  and  administratoi's  estates 


(a)  Seo  the  procoding  Precedent 
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PKIGIDEKT  XLT. 


TO  BZEOUTORS  BT 

A  DEBTOR 

WHOSE  DEBT  IS 

REMITTED. 


4. — that  the 
deferring  to  sue 
on  the  dcht  not 
cancelled  is  at 
the  discretion  of 
the  execntora ; 

6. — of  the  agree- 
ment for  the 
indemnity. 


6.  Condition  of 
bond. 


and  effects,  against  all  actions  losses  costs  expenses 
accounts  claims  and  demands  for  or  in  respect  of  the  said 
A.  B.,  C.  D.  and  E.  F.,  or  any  of  them,  cancelling  the 

said  bond  for  £ ,  or  deferring  to  sue  upon  the  said 

bond  for  £ ,  or  for  or  in  respect  of  any  thing  in  any- 
wise relating  to  the  premises ;  but  some  of  the  residuary 
legatees  in  the  said  will  named  are  incompetent  to  join 

in  authorising  the  cancelling  of  the  said  bond  for  £ , 

or  the  deferring  to  sue  on  the  said  bond  for  £ ,  or  to 

join  in  giving  the  said  indemnity:    And  whereas  the 

suing  upon  the  said  bond  for  £ is  intended  to  be 

deferred  so  long  only  as  the  executors  or  executor  of  the 
said  [te8tatof\  for  the  time  being  shall  in  the  exercise  of 
their  or  his  discretion  think  fit :  And  whereas  upon  the 
treaty  for  the  said  arrangement  it  was  agreed,  with  the 
privity  and  consent  of  the  said  residuary  legatees  parties 
to  the  said  indenture  of  even  date  with  the  above-written 
bond,  that  the  said  G.  H.  should  execute  and  give  to  the 
said  A.  B.,  C.  D.  and  E.  F.  his  bond  in  the  above  men* 
tioned  sum,  with  such  condition  for  making  void  the 
same  as  is  hereunder  written:  NOW  THE  CONDI- 
TION of  the  above-written  bond  is  such,  that  if  the  said 
G.  H.  his  heirs  executors  or  administrators,  or  any  of  them, 
shall  keep  indemnified  the  said  A.  B.,  C.  D.  and  £.  F., 
and  each  of  them,  their  and  each  of  their  heirs  executors 
and  administrators  estates  and  effects,  against  all  actions 
losses  costs  expenses  accounts  claims  and  demands 
for  or  in  respect  of  the  said  A.  B.,  C.  D.  and  E.  F.,  or  any 

of  them,  cancelling  the  said  bond  for  £ ,  or  deferring 

to  sue  upon  the  said  bond  for  £ ;^  or  for  or  in  respect 

of  anything  in  anywise  relating  to  the  premises.  Then  the 
above-written  bond  shall  be  void,  otherwise  the  same 
shall  remain  in  full  force. 
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BONDS. 


INTEODUCTORY  OBSERVATIONS. 


From  the  very  inconvenient  form  of  bonds  with  inconvenience  of 
conditions  on  which  they  are  not  to  be  put  in  bondl™*^ 
force,  bonds  are  superseded  in  good  modem  practice 
by  covenants,  which  state  affirmatively  the  actual 
things  to  be  done  ;  but  as  bonds  are  still  taken  from 
old  habit  by  many  public  bodies,  and  in  many  mer- 
cantile transactions,  and  under  the  provisions  of  Acts 
of  Parliament,  several  Precedents  of  them  are  given, 
and  the  following  remarks  prefixed. 

A  bond  is  an  instrument  under  seal,  whereby  one  Definition  of  a 
person  becomes  bound  to  another  to  pay  a  debt  or 
sum  of  money  or  to  do  some  other  thing  (a).  It  is 
an  acknowledgment  by  writing  (6),  and  being  under 
seal  creates  a  specialty  debt  (c).  The  person  by 
whom  it  is  given  is  termed  the  obligor,  and  the 
person  to  whom  it  is  given  the  obligee. 


{a)  See  Shep.  Touch.  367; 
2  Bl.  Com-  340. 

(6)  Vin.  Abr.  Oblg.  1. 

(c)  The  distinction  between 
specialty  and  simple  contract 
debts  is,  however,  of  less  im- 
portance than  formerly,  since 
the  administration  of  the 


in 


estate  of  any  person  dying  on 
or  after  1st  January,  1870,  all 
the  creditors  of  such  person, 

as   weU    specialty  as    simple 

• 

contract,  are  to  be  treated  as 
standing  in  equal  degree  (82 
&  83  Vict.  c.  26).  But  a 
s|)ecialty  creditor  still  retains 
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Its  essentialB. 


ItB  parts. 


The  things  essential  to  a  bond  are,  writing,  sealing, 
and  delivery.  Signature,  it  would  appear,  is  not 
necessary,  for  bonds  (and  it  would  seem  deeds)  are 
not  within  the  Statute  of  Frauds  (d),  but,  in  practice 
bonds  are  always  signed. 

No  particular  form  of  words  or  technical  expres- 
sions are  necessary  (e),  but  any  sealed  writing  dis- 
tinctly acknowledging  a  debt,  present  or  future,  is  a 
bond,  and  when  this  is  all,  the  bond  is  called  a  single 
one,  simplex  ohligcUio :  but  there  is  generally  a  con- 
dition added,  that,  if  the  obligor  does  or  forbears 
from  some  act,  the  obligation  shall  be  void,  or  else 
shall  remain  in  full  force,  and  the  bond  is  then  called 
a  double  or  conditional  one.     The  latter  is  the  more 
formal  and  ordinary  bond,  and  it  usually  consists  of 
two  or  three  parts.     First,  the  obligation  whereby 
the   obligor   binds   himself  in    a   certain   sum   or 
penalty,  which,  in  the  case  of  a  money  bond,  is 
generally  double  the  amount  to  be  secured  by  the 
bond,  to  the  obligee  :  this  constitutes  the  operative 
part  of  the  bond.     Secondly,  recitals,  if  necessary, 
to  explain  the  nature  of  the  transaction ;  these  are 
similar  in  form  to  the  recitals  in  other  instruments, 
and  should  state  clearly  and  concisely  the  facts  upon 


this  advantage  over  creditors 
by  simple  contract,  viz.,  that 
he  may  recover  his  debts  at 
any  time  within  20  yeara  after 
the  cause  of  action  accrued, 
or  within  20  years  after  the 
removal  of  disability,  as  the 
case  may  be ;  and  may  also 
recover  twenty  years*  aiTears 


of  interest  (3  &  4  Wm.  IV.  c. 
42,  s.  3). 

(d)  Per  Willes,  J.,  in  Holmes 
V.  Mitchell,  7  C.  B.  (N.  S.)  361, 
368 ;  Cherry  v.  Hemming,  4 
Exch.  631.  See  also  4  Cruise 
Dig.  Tit.  32,  c.  8,  s.  2. 

(e)  Shep.  Touch.  367;  4 
Cruise  Dig.  Tit.  32,  c.  8,  s.  3. 
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which  the  bond  is  founded,  and  its  object.  Where 
the  bond  is  simply  for  securing  the  payment  of  a 
definite  sum  of  money  it  is  not  usual  to  introduce 
any  recitals;  Thirdly,  the  condition,  which  sets  out 
the  acts  on  the  performance  of  which  the  bond  or 
obUgation  is  not  to  be  put  in  force.  The  condition 
may  be  contained  in  the  bond  itself,  either  by  in- 
dorsement or  subscription,  or  it  may  be  the  subject 
of  a  separate  instrument,  but  the  usual  practice  is  to 
make  the  condition  follow  the  recitals,  or,  where  there 
are  none,  the  obligation.     If  the  condition  is  larger  Condition 

^  "  ^  restrained  by 

than  the  recitals,  the  ejflfect  of  the  former  may,  in  some  redtais. 
cases,  be  restrained  or  limited  by  the  recitals  (/). 

In  a  bond  there  may  be  any  number  of  obligors  f  ^^^  »»y  ^ 

,        ,  ,    ,  yoint  or  several. 

or  obligees,  and  the  obligation  may  be  joint  only,  or 
joint  and  several.  Where  there  are  two  or  more 
obligors  it  is  usual  to  make  it  joint  and  several,  so 
that  the  obligee  may  have  the  option  of  proceeding 
against  all  or  any  of  the  obligors.  Where  the  obli- 
gation is  joint  only  and  not  several,  the  obligee 
must  sue  all  the  obligors  together,  except  in  some 
special  cases  of  infancy,  marriage,  or  death  (g).  But 
if  upon  the  face  of  a  bond  purporting  to  be  a  joint 
bond  only,  the  circumstances  are  such  as  to  show 
that  it  was  intended  that  the  bond  should  be  joint 
and  several,  the  bond  will  be  held  joint  and  several 

(/)  See    the   judgment   in  sidered  at  length  in  the  note 

Parker  v.  Wiae,  6  M.  &  S,  247  ;  to  Lord  Arlington  v.  Merrick,  2 

but  see  also  Ingleby  v.  Mom-  Wms.  Notes  to  Saund.  813  et 

ley,  3  Moo.  &  Sc.  488  ;  Sansom  seq.     And  compare  the  cases 

V.    Bell,   2   Camp.   39.      The  cited,  supra,  p.  147,  note  (k), 
subject  may  be    found    con-         (g)  Shep.  Touch.  375 


^ 


I-     V  * 


h^ 
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at  law,  and  equity  would,  if  necessary,  inter- 
vene upon  the  ground  of  mistake  and  the  proved 
intention  of  the  parties  (h).  In  equity,  also,  the 
obligors  and  their  representatives  have  been  held 
severally  liable,  where  the  liability  has  arisen  out  of 
a  transaction  by  which  all  the  parties  expressed  to 
be  bound  may  be  presumed  to  have  benefited ;  the 
bond  debts  of  partners  form  one  class  of  cases  in 
which  this  rule  has  been  followed  (i).     If  a  bond 


(k)  See,  among  other  cases, 
TIu)mas  v.  Frcuter,  3  Yes.  398  ; 
Bum  V.  Bum,  8  Ves.  673 ; 
Grap  V.  ChitweU,  9  Ves.  125  ; 
UnderhiU  v.  Hanoood,  10  Ves. 
227.  In  the  absence  of  mis- 
take the  whole  liability  prtmd 
facie  survives;  Richardson  v. 
HorUm,  6  Beav.  185 ;  Raw- 
stone  Y.  Farr,  3  Russ.  424, 
539.  As  to  what  words  wiU 
create  a  joint  and  several  bond, 
see  Tipping  Y.  CoateSf  18  Beav. 
401. 

(t)  See   Thorpe  v.  Jacksony 

2  Y.  &  C.  553  ;  but  see  also 
Jojies  V.  Beachf  2  De  G.  M. 
&  G.   886 ;    Other  v.    Iveson, 

3  Drew.  177,  and  see  Clarke  v. 
Bickers,  14  Sim.  639  ;  WUmer 
V.  Gurrie,  2  De  G.  &  Sm.  847  ; 
Liverpool  Borough  Bank  v. 
Walker,  4  De  G.  &  J.  24; 
Beresford  v.  Browning,  L.  R. 
20  Eq.  664  :  S.  C.  1  Ch.  D. 
30.  As  to  bonds  by  partners, 
see  Bishop  v.  Church,  8  Atk. 
691,  2  Ves.   Sen.    100,  371 ; 


Demgnes  v.  NchU,  1  Mer.  564, 
2  R.  dz;  M.  495 ;  Sumner  v. 
Powell,  2  Mer.  87  ;  Cou>ell  v. 
SUces,  2  Russ.  191  ;  WiUdnscm 
V.  Henderson,  1  Myl.  &  K 
582.  As  to  the  effect  of  pay- 
ment of  interest  by  one  joint 
debtor,  who  was  also  executor 
of  his  co-debtor,  in  preventing 
the  operation  of  the  Statute  of 
Limitations,  since  the  Mercan- 
tile Law  Amendment  Act  (19 
&  20  Vict.  c.  97,  s.  14),  see 
llwmpson  V.  Waithman,  3  Drew. 
628.  In  Roddam  v.  MorUy, 
1  De  G.  <b  J.  1,  payment  of 
interest  on  a  specialty  by  a 
devisee  for  life  was  held  to 
keep  the  right  of  action  alive 
against  the  remaindermen.  It 
follows  from  the  same  case 
that  an  acknowledgment  in 
writing  under  similar  circum- 
stances would  be  equally  effi- 
cacious. Compare  Dickenson 
V.  Teasdale,  1  De  G.  J.  &  S. 
62  ;  Coope  V.  CressweU,  L.  R. 
2Eq.  106:  ib.  2  Ch.   112,  in 
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by  which  two  or  more  persons  are  expressed  to  be 
jointly  and  severally  bound,  is  not  executed  by  all 
of  them,  it  operates  only  as  the  several  bond  of 
those  who  have  executed  (A),  but  the  circumstances 
may  be  such  as  to  entitle  such  persons  to  have  the 
bond  delivered  up  to  be  cancelled  (Z).  As  the  law 
stood  before  the  passing  of  3  &  4  Wm.  iv.  c.  104, 
while  executors  and  administrators  were  bound  by 
an  obligation,  although  not  named,  the  heir  of  the 
obligor  was  not  bound  unless  specially  named  (m) 
unless  the  debt  was  one  due  to  the  King  (33 
Hen.  8,  c.  39,  s.  27).  Now,  by  virtue  of  that  Act, 
the  estates  in  fee  simple  of  a  deceased  debtor  are 
liable  for  the  payment  of  his  debts  of  every  descrip- 
tion. If  the  Wis  expressed  to  be  made  to  one 
and  his  heirs,  the  executors  and  administrators,  and 
not  the  heir,  shall  take  advantage  of  it ;  for  the  heirs 
do  not  represent  the  obligee  as  to  such  a  matter  (n). 

The  condition  of  a  bond  may  be  to  do  any  lawful  The  condition. 
or  possible  thing  (o)  ;  but  when  the  matter  or  thing 
enjoined  or  restrained  to  be  done  or  not  to  be  done 
by  the  condition  is  unlawful  or  impossible,  or  the 
condition  itself  is  repugnant,  insensible,  or  uncertain. 


which  the  reasoning  in  i2(Mf(iam  (h)  Cabell  v.    VaughaUf    1 

▼.  Morley  seems  to  have  been  Wms.  Notes  to  Saund.  461. 

impugned.      But  Roddam   v.  (Q   UnderMll  y,  ffonaood,  10 

Morley,  even  if  it  be  not  over-  Ves.  212,  216,  225  ;  ^vatis  v. 

ruled,  is  pnly   law   so  far  as  Bremridge,  2  E.  &  J.  174,  8 

reHpects  cases  not  within  s.  14  De  G.  M.  &  6.  100. 

of  the  Mercantile  Law  Amend-  (m)  Shep.  Touch.  376,  369. 

ment  Act,  which  passed  after  (n)  Shep.  Touch.  376. 

the  commencement  of  the  suit  (o)  Shep.  Touch.  371. 
in  that  case. 
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the  condition  is  void,  and  in  some  cases  the  obliga- 
tion also  (p) ;  and  even  where  the  illegality  of  the 
bond  cannot  be  pleaded  as  a  defence  to  an  action  at 
law,  equity  will  decree  the  bond  to  be  delivered  up 
to  be  cancelled.  The  legality  or  illegality  of  the 
condition,  either  as  a  malum  in  se,  or  malum  pro- 
hibitum,  will  be  determined  by  the  general  princi- 
ples of  law,  or  the  statutes  relating  to  the  special 
subject  matter  (q). 
Amount  jf  j^q  moncy  intended  to  be  secured  by  the  bond 

is  not  paid  on  the  day  named  in  the  condition,  or  if 
the  act  to  be  performed  is  not  performed  in  accord- 
ance with  the  terms  of  the  condition,  the  bond 
becomes  absolute  at  law  :  and  formerly  the  whole  of 
the  penalty  was  recoverable,  though  equity,  if  the 
bond  was  a  common  money  bond,  would  interfere 
to  prevent  the  obligee  from  recovering  more  than 
principal  interest  and  costs,  or  if  the  object  of  the 
parties  was  to  secure  the  performance  of  some  col- 
lateral act,  would  direct  an  issue  quantum  damnifir 
catuSy  and  grant  relief  upon  payment  of  the  sum 
assessed  by  the  jury  as  damages  (r).     By  4  &  5 

(jy)  See  the  note  to  Butler  will  be  found  discussed  in  the 

V.    Wigge,    1   Wms.    Notes  to  notes  to   CoUim  v.  Blant^m, 

Saund.  84.  and  Mitchell   v.   Reynolds,    1 

{q)  Some  of  the  questions  of  Smith,  L.  C.   (7th   ed.)  369, 

most  frequent  occurrence  aris-  406,  and  Scott  v.  Tyler^  Tudor 

ing    in    bonds — ^for  instance,  L.  C.  Eq.  VoL  II.  (4th  ed.)  144. 

those  in  general  restraint  of  (r)  Peaehey    v.     Dvke     of 

trade,  marriage  brocage  bonds,  Somerset,    Tudor    L.   C.    Eq. 

bonds    in   restraint    of    mar-  Yo\.  II.  10S2 ;  Slomany,  Walter, 

riage,  bonds  given  for  immoral  ib.    1094,  and  the   notes    to 

consideration,  or   for  gaming  those  cases, 
debts,  and  post-obit  bonds — 
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Ann.  c.  16,  s.  12,  it  is  enacted,  that  where  an  action 
of  debt  is  brought  upon  any  bond  which  hath  a 
condition  or  defeazance  to  make  void  the  same  upon 
payment  of  a  lesser  sum  at  a  dhy  or  place  certain,  if 
the  obligor,  his  heirs  executors  or  administrators 
have,  before  action  brought,  paid  to  the  obligee  his 
executors  or  administrators,  the  principal  and 
interest  due  by  the  defeazance  or  condition  of  such 
bond,  though  such  payment  was  not  made  strictly 
according  to  the  condition  or  defeazance,  yet  it  may 
be  pleaded  in  bar  of  such  action  {s).  And  by  the 
8  &  9  Wm.  3,  c.  11,  in  an  action  on  a  bond  for 
non-performance  of  any  covenants  or  agreements 
contained  in  any  deed  or  writing,  either  in  the 
condition  of  the  bond  or  in  any  other  instrument  (<), 
the  plaintiff  may  assign  as  many  breaches  as  he 
pleases,  and  the  jury  shall  assess  damages  for  the 
bond.  The  judgment  will  be  entered  up  for  the 
whole  penalty,  and  is  to  stand  as  a  security  for 
further  breaches,  and  if  there  shall  afterwards  be 
any  further  breaches,  upon  a  scire  facias  by  the 
plaintiff  on  the  judgment  the  damages  will  be  as- 


{s)  See  also  the  Common 
Law  Procedure  Act,  1860  (23 
&  24  Tic t.  c.  125,  s.  5),  which 
permits  payment  into  Court  to 
be  pleaded  by  leave  of  the 
C3ourt  or  a  judge  in  any  action 
on  a  bond,  "which  has  a  con- 
dition to  make  void  the  same 
upon  payment  of  a  lesser  sum 
at  a  day  or  place  certain." 

YOL.   V. 


This  enactment,  like  that  of 
Anne,  applies  only  to  common 
money  bonds,  or  bonds  where 
there  can  be  but  one  breach. 
(Preston  v.  Bania,  L.  R.  8  Ex. 
19.)  All  (or  almost  all)  other 
bonds  are  within  8  &  9  Wm. 
3,  c.  11. 

(t)  Collins  V.  Collins,  2  Burr. 
824. 
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Interest 


Priority  accord- 
ing to  the  old 
law  in  adminis- 
tration of  assets. 


sessed  by  writ  of  inquiry  (v)  before  the  sheriff, 
unless  the  Court  shall  otherwise  direct.  The  obligor 
is  not,  however,  answerable  in  the  whole  beyond 
the  amount  of  the  penalty  and  costs  (w). 

Neither  at  law  nor  in  equity  can  the  bond 
creditor  claim  interest  beyond  the  penalty,  unless 
he  can  show  special  circumstances,  such  as  that* 
he  has  been  prevented  from  recovering  upon  his 
bond,  or  that  the  bond  is  merely  a  collateral 
security  (x). 

As  has  been  previously  remarked  (y),  a  bond 
debt  is  now,  in  the  administration  of  the  debtor's 
assets,  on  a  level  with  debts  by  simple  contract. 
Formerly,  when  the  condition  of  a  bond  was  not 
performed,  and  it  thereby  became  absolute,  it  was 
""a  debt  payable  out  of  the  personal  estate,  inclu- 
ding the  chattels  real  of  the  obligor ;  and  on  the 
death  of  the  obligor,  if  there  was  a  deficiency  of 
personal  assets,  a  creditor  by  bond,  in  which  the 
heirs  of  the  obligor  were  bound,  was  entitled  to  be 
paid  out  of  real  estate  descended,  in  preference  to 
creditors  whose  debts  were  secured  by  instruments 
under  seal,  in  which  the  heirs  were  not  expressed  to 

(v)  S.  8. 

(w)  Wilde  V.  Clarkson,  6 
T.  R.  808.  The  provisions  of 
the  statute  are  treated  of  in 
the  note  to  Gains/ord  v. 
GriJUh,  1  Wms.  Notes  to 
Saund.  67. 


(a?)  Tew  V.  Tl^e  Earl  of  Win- 
terton,  3  Bro.  C.  C.  489 ;  Clark 
V.  Seton,  6  T.  R.  304  ;  6  Tea. 
411  ;  Clarke  Y,  Lord  Abingdon, 


17  Yes.  106  J  Grant  v.  Grant, 
3  Rubs.  607  ;  Hale  v.  Thomcu, 
1  Yem.  350.  Courtnay  v. 
Williams,  8  Ha.  589  ;  Atkuuon 
V.  Atkinson,  1  BaU  &  B.  288  ; 
Hughes  v.  Wynne,  My.  &  K. 
20  ;  Roffeyy.  Greenwell,  10  Ad. 
&  E.  222.  But  see  Mathews 
V.  Keble,  L.  R,  8  Ch.  691. 
(y)  Supra,  p.  267,  n.  (c). 
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be  bound  (z).  But  the  bond  itself,  without  a  judg- 
ment, was  never  an  immediate  or  direct  charge 
upon  the  real  estate  of  he  obligor,  either  during  his 
life  or  after  lus  death,  and  any  settlement  or  dispo- 
sition which  he  may  have  made  of  his  real  estate, 
whether  voluntary  or  not,  is  good  against  bond 
creditors,  except  so  far  as  they  may  be  protected 
by  the  Statute  1 3  Eliz.  c.  5  (a). 

It  is  very  common  for  a  surety  to  join  with  the  Bond  with  a 
principal  in  a  bond  for  payment  of  a  sum  of  money 
or  securing  the  performance  of  some  covenant  or 
agreement  Except  by  showing  by  the  recitals  that 
the  surety  joins  as  such,  the  frame  of  the  bond  is 
similar  to  that  of  a  joint  and  several  bond  by  two 
persons  (6). 


The  following  provisions  as  to  the  stamp  duties 


(z)  JRiehardsonv,Jenki7i8f  17 
Jut.  446,  1  Drew.  477 ;  Kidd 
V.  Borne,  L.  R.  12  Eq.  89; 
Wma.  on  Executors,  Port  III. 
Bk.  II.  cb.  u.  §  3.. 

(a)  lSpenceEq.Jur.171.But 
a  bond  creditor,  even  though 
claiming  under  a  voluntary 
post-obit  bond,  is,  it  appears, 
as  much  entitled  to  the  bene- 
fit of  that  statute  as  any  other 
creditor  {Adames  v.  HaUeU, 
L.  R.  6  Eq.  468.) 

(b)  The  general,  law  of  prin- 
cipal and  surety,  and  the  cir- 


cumstances under  which  the 
latter  will  be  dischai^ed  by 
the  act  of  the  obligee,  will  be 
found  in  the  notes  to  Bering 
V.  Uarl  of  WincJiilsea,  White 
&  Tudor,  L.  C.  Eq.  I.  p.  100, 
and  Bees  v.  Berrington,  Tudor, 
L.  C.  Eq.  II.  p.  974.  See  also 
the  cases  collected  in  the  L.  R. 
Digest,  1876,  svb  y.  Discharge 
of  Surety,  and  PolcJi  v.  Everett, 

1  Q.  B.  D.  669  ;  Smre  v.  Redr 
man,  ib.  536  ;  Croydon  Com^ 
mercial  Gas  Co,  v.  Dickinson, 

2  C.  P.  D.  46. 

T  2 
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payable  on  Bonds  are  extracted  from  the  schedule  to 
the  Stamp  Act,  1870  :— 

Bond  for  securing  the  payment  or  repay- 
ment of  money,  or  the  transfer  or  re-trans- 
fer of  stock. 

See  Mortgage,  &c. 

Bond  in  relation  to  any  annuity  upon  the 
original  creation  and  sale  thereof. 

See  CoNA^YANCE  ON  Sale,  and  Sec.  75. 

Bond,  Covenant,  or  Instrument  of  any 
kind  whatsoever. 

(1).  Being  the  only  or  principal  or  primary 
security  for  any  annuity  {except  upon 
the  ori{final  creation  thereof  by  way 
of  sale  or  security),  or  of  any  sum  or 
sums  of  money  at  stated  periods,  not 
being  interest  for  any  principal  sum 
secured  by  a  duly  stamped  instru- 
ment, nor  rent  reserved  by  a  lease 
or  tack. 

For  a  definite  and  certain  period,  J  '^.^'^^  ^ 
so  that  the  total  amount  to  be  ulti-  ( *  ^^  or  cove- 

1  nant  for  sacn 

mately  payable  can  be  ascertained,  [total  amount 

For  the  term  of  life  or  any  other 
indefinite  period. 

For  every  ^£5,  and  also  for  any 
fractional  part  of  £5,  of  the 
annuity  or  sum  periodically      jg     g,    d. 
payable  ...  026 

(2).  Being  a  collateral  or  auxiliary  or  addi- 
tional or  substituted  security  for  any 
of   the    above  mentioned  purposes 
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where  the  principal  or  primary  in-       £    s.     d. 
stnunent  is  duly  stamped.  f^®  same  ad 

,  I  valorem  duty  as 

Where  the  total  amount  to  be   ultimately /»  bond  or  covo- 

•       .  \  nant  of  tho  aamo 

payable  can  be  ascertamed.  jkind  for  such 

T«  «•*«  ^4.1«^<N  ^**«^  .  (total  amount. 

in  any  otner  case :  ^ 

For  every  £5,  and  also  for  any  fi'ac- 
tional  part  of  £5  of  the  annuity  or  sum 
periodically  payable      ...  006 

Bond  given  pursuant  to  the  directions  of 
any  Act  of  Parliament^  or  by  the  direction 
of  the  Commissioners  of  Customs  or  In- 
land Kevenue,  or  any  of  their  officers,  for  ^ 
or  in  respect  of  any  of  the  duties  of  cus- 
toms or  excise  or  for  preventing  frauds  or 
evasions  thereof,  or  for  any  other  matter 
or  thing  relating  thereto.                            /^te  game  ad 

Where  the  penalty  of   the  bond  does  notr'^^T/^J?" 

^  •'  /a  bond  for  the 

exceed  ^£150 ]  amount  of  the 

I  penalty. 

And  in  any  other  case       •        .  0     6     0 

Exemption. 

Bond  given  as  aforesaid  upon,  or  with 
relation  to,  the  receiving  or  obtaining,  or 
for  entitling  any  person  to  receive  or  obtain, 
any  drawback  of  any  duty  or  duties,  or  part 
of  any  duty  or  duties,  of  customs  or  excise, 
for  or  in  respect  of  any  goods,  wares,  or 
merchandise  exported  or  shipped,  to  be  ex- 
ported from  the  United  Kingdom  to  any 
parts  beyond  the  seas,  or  upon  or  with  re- 
lation to  the  obtaining  of  any  debenture 
or  certificate  for  entitling  any  person  to  re- 
ceive any  such  drawback  as  aforesaid. 

And  $ee  Section  58. 
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Bond  on  obtaining  letters  of  administra-       £    s.    d, 
tion  in  England  or  Ireland,  or  a  confirmation 
of  testament  in  Scotland      .         .        «  0      5      0 

ExemptionSm 
(1).  Bond  given  by  the  widow,  child,  father, 
mother,  brother  or  sister,  of  any 
common  seaman,  marine  or  soldier 
slain  or  dying  in  the  service  of  Her 
Majesty,  her  heirs  or  successors. 
(2).  Bond  given  by  any  person  where  the 
estate  to  be  administered  does  not 
exceed  dSlOO  in  value. 

Bond  of  any  kind  whatsoever  not  specifi- 
cally charged  with  any  duty : 

( The  same  ad 

Where  the  amount  limited  to  be  recoverable/  vi^orem  duly  as 

\  a  bond  for  the 
does  not  exceed  £300        •  •  •  I  amount  limited. 

In  any  other  case     ...  0    10      0 

Bond  accompanied  with  any  deposit  of 
title  deeds  for  making  a  mortgage,  wadset, 
or  other  security  on  any  estate  or  property 
therein  comprised. 

See  MoETGAGES,  &c.,  and  Section  105. 

Bond,  Declaration,  or  other  Deed  or 
Writing  for  making  redeemable  any  dispo- 
sition, assignation,  or  tack  apparently  abso- 
lute, but  intended  only  as  a  security. 

See  Mortgage,  &c.,  and  Section  105. 
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XLVI. 

BOND  by  several  to   one  for  payment  of  a  sum  of  PEwnrosKT  xiti. 

money  and  intereaU  bt  sEmiAL 

VOE  PATMBKT  OV 

KNOW  ALL   MEN   by  these   presents,  that   we  abdmofmokt. 
A.  B.  of  (tc.  and  C.  D.  of  &c.,  are  bound  to  E.  F.  1-  Bond. 

of  &c.,  in  the  sum  of  £ [double  the  amount  of 

the  principal],  to  be  paid  to  the  said  E.  F.,  or  to 
his  certain  attorney  executors  administrators  or 
assigns.  For  which  payment  we  bind  ourselves  and 
each  of  us,  and  our  and  each  of  our  heirs  execu- 
tors and  administrators,  jointly  and  severally  by 
these  presents.  Sealed  with  our  seals.  Dated 
this day  of 18 — . 

THE  CONDITION  of  the  above-written  bond  is  such,  2.  Conditioii. 
that  if  the  above-bounden  A.  B.  and  C.  D.,  or  either  of 
them,  their  or  either  of  their  heirs  executors  or  adminis- 
trators, shall  pay  to  the  above-named  E.  F.  his  executors 
administrators  or  assigns,  the  sum  of  £ ,  with  inte- 
rest for  the  same  after  the  rate  of  £ per  cent,  per 

annum,  upon  the  day  of 18 — ,  without  any 

deduction,  Then  the  above-written  bond  shall  be  void, 
otherwise  the  same  shall  remain  in  full  force. 

Sealed  and  delivered  1 
in  the  presence  of  3 
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P&lOXDKirT 
XLYIf. 

BT  0KB  VOR  PAT- 

XSNT  OF  ▲  SUJf 

OF  KONBY  BT  VX- 

STALMBKTB  OF 

8PB0IFIBD 

AMOUNTS,  AHD  OF 

INTBBEST  ON 
BPBOIFIBD  PATS. 

1.  Bond. 


2.  Condition. 


BOND  by  one  to  several /or  the  payment  of  a  sum  of 
money  by  instalments  (a),  the  amount  of  edch  in- 
stalment being  specified,  and  interest  being  pay^ 
able  at  the  same  dates  as  the  instalments. 

KNOW  ALL  MEN  by  these  presents,  that  I.,  A.  B. 
of  &c.,  am  bound  to  C.  D.  of  &c.  and  E.  E.  of  &c., 

in  the  sum  of  £ [double  the  amount  of  the 

principal],  to  be  paid  to  tlie  said  C.  D.  and  E.  F., 
or  to  their  certain  attorney  executors  administra- 
tors or  assigns,  For  which  payment  I  bind  myself 
my  heirs  executors  and  administrators  by  these 

presents.     Sealed  with  my  seal.    Dated  this - 

day  of 18 — • 

THE  CONDITION  of  the  above-written  bond  is  such, 
that  if  the  above-bounden  A.  B.  his  heirs  executors  or 
administrators  shall  pay  unto  the  above-named  C.  D. 
and  E»  F,,  or  the  survivor  of  them,  or  the  executors  or 


(a)  Upon  default  being  made  in  payment  of  any  one  of  the 
epecified  instalments,  an  action  may  be  brought,  and  judgment 
may  be  entered  up  for  the  whole  penalty,  and  the  judgments  so 
entered  up  will  stand  as  a  security  for  subsequent  breaches.  (Seo 
8  &  9  Wm.  3,  c.  4,  referred  to  supra,  p.  273.)  Under  a  covenant 
for  the  payment  of  a  sum  of  money  by  instalments,  the  covenantee 
could  only  recover  judgment  for  such  of  the  instalments  as  had 
accrued  due  before  action  brought.  And  it  is  therefore  sometimes 
considered  that  a  bond  is  the  preferable  form  of  instrument,  where 
it  is  intended  to  secure  the  payment  of  money  by  instalments. 
The  same  end,  however,  may  be  attained  by  a  covenant  for  pay- 
ment of  the  whole  principal  sum  at  once,  or  at  a  short  date, 
qualified  by  a  proviso  that,  if  instalments  are  regularly  paid,  the 
covenantee  shall  accept  payment  of  the  principal  sum  in  that 
manner.    See  supra,  Yol.  II.  pt.  ii.  p.  1022,  note  («),  3rd  ed. 
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administrators  of  such  survivor,  their  or  his  assigns,  the      ^wwiDwrt 

XLYII. 

sum  of  £ ,  by  the  instahnents  following,  namely,  the  

sum  of  £ on  the day  of 18—,  the  sum  of   mmi"^!  l^' 


£ on  the day  of 18—,  &c.  &c.  and  the  sum  ^»  ^^^^  ^  »• 

'^                           '  BTALMiinn  or 

of  £ ,  the  residue  of  the  said  sum  of  £ [the  prin^       spioifxbd 

cipal],  on  the day  of 18 — ,  and  shall,  together      intbmst  on 

with  each  instalment,  pay  to  the  said  C.  D.  and  E.  F.,  or   «"ci'™  p^"- 

the  survivor  of  them,  or  the  executors  or  administrators 

of  such  survivor,  their  or  his  assigns,  interest  at  the  rate 

of  £ per  cent,  per  annum,  upon  the  said  principal 

sum  of  £ ,  or  so  much  thereof  as  shall  for  the  time 

being  remain  unpaid,  Then  the  above- written  bond  shall 

be  void,  otherwise  the  same  shall  remain  in  full  force. 


XLVIII. 

BOND  for  the  payment  of  a* sum  of  money  by  equal      pbbobdihx 
YEARLY  instalments,  INTEREST  being  payable  half-         "'^'"' 
YEARLY.   Proviso  that  upon  any  default  the  whole  ^^  'atmuitt  of 

^  ^  A  BUJf  of  MOHBT 

principal  sum  shall  become  due.  BrKQUALTiARiT 

IH8TALMBKT8, 
AND  OF  INTUBST 

KNOW  ALL  MEN,  &c.     Supra  p.  280.  half-tkaelt. 

THE  CONDITION  of  the  above-written  bond  is  such,  g.  ^ndition. 
that  if  the  above-bounden  A.  B.,  his  heirs  executors  or 
administrators,  shall  pay  unto  the  above-named  C.  D. 
and  E.  F.,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  their  or  his  assigns  the 

sum  of  £ by equal  yearly  payments  on  the 

day  of in  every  year,  the  first  of  such  payments  to  be 

made  on  the day  of next,  and  shall  also  in  the 

meantime  and  until  the  whole  of  the  said  sum  of  £ 

shall  be  paid  off  in  manner  aforesaid,  pay  to  the  said  C.  D. 


HALF-TKABLT. 
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PRBCBDBVT       aiid  E.  F.,  OY  the  survivors  or  survivor  of  them,  or  the 

'         executors  or  administrators  of  such  survivor,  their  or  his 

I^OTM^oTiioKET  assigns,  interest  for  the  same  sum  of  £ ,  or  for  bo 

BTsquALTKARLT  much  thereof  as  shall  for  the  time  beincr  remain  impaid 

niBTALMXKTSi 

ABD  OF  iBTBBBST  at  the  Hite  of  £ per  cent,  per  anniun  to  be  computed 

from  the  date  of  the  above-written  bond  by  half-yearly 

payments  on  the day  of and  the day  of 

in  every  year,  the  first  of  such  payments  to  be  made  on  the 

day  of next :    Then  the  above-written  bond 

shall  be  void,  otherwise  the  same  shall  remain  in  full 
force :  But  so  nevertheless  that  in  case  default  shall  be 
made  in  payment  of  any  of  the  said  respective  sums  of 
principal  or  interest  or  any  part  thereof  respectively  within 
thirty  days  after  the  day  or  time  hereinbefore  mentioned 
for  payment  thereof  respectively,  then  and  in  any  such 

case  the  whole  of  the  said  principal  sum  of  £ ,  or  so 

much  thereof  as  shall  then  remain  unpaid,  together  with 
the  interest  which  shall  have  accrued  due  thereon,  shall 
forthwith  after  such  default  become  payable  to  the  said  C. 
D.  and  E.  F.,  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  their  or  his  assigns, 
and  be  recoverable  by  virtue  of  the  above-written  bond  (a). 

(a)  See  the  preceding  Precedent  and  note  (a)  thereto. 
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XLIX. 

POST  OBIT  BOND. 

KNOW  ALL  MEN  by  these  presents,  that  I,  A.  B.  prbohdwit  xux. 
of  &c.  am  bound  to  C.  D.  of  &c.,  in  the  sum  of      post  obit. 

£ [dovhU  the  amount  of  the  principal  to  be  iTs^d! 

paid],  to  be  paid  to  the  said  C.  D.,  or  to  his  cer- 
tain attorney  executors  admiBistrators  or  assigns, 
For  which  payment  I  bind  myself  my  heirs  exe- 
cutors and  administrators  by  these  presents.  Sealed 
with  my  seal.     Dated  this day  of 18 — . 

Whereas  the  above-bounden  A.  B.  has  contracted  with  2.  Recital  of 

contract; 

the  above-named  C.  D.  for  the  payment  to  him  his  exe- 
cutors administrators  or  assigns  of  the  sum  of  £ in 

the  event  of  the  said  A.  B.  surviving  his  mother  E.  B., 
in  consideration  of  the  present  payment  by  the  said  G.  D. 
to  the  said  A.  B.  of  the  sum  of  £ :  And  whereas  8.— of  payment 

_-  .  ,  of  consideration. 

the  said  C.  D.  has  this  day  paid  to  the  said  A.  B.  the 

said  sum  of  £ :  NOW  THE  CONDITION  of  the  4.  Condition. 

above-written  bond  is  such,  that  if  the  said  A.  B.  shall 
be  living  at  the  death  of  his  mother  the  said  E.  B.,  and 

shall  within calendar  months  next  after  her  death 

pay  to  the  said  C.  D.  his  executors  administrators  or 

assigns  the  sum  of  £ [tJie  amount  contracted  to  be 

paid  by  A.  BJ],  together  with  interest  thereon  at  the  rate 

of  £ per  cent,  per  annum  from  the  day  of  the  death 

of  the  said  E.  B.,  or  if  the  said  A.  B.  shall  die  in  the  life- 
time of  the  said  E.  B.,  Then,  in  either  of  the  said  cases, 
the  above-written  bond  shaU  be  void,  otherwise  the  same 
shall  remain  in  full  force. 
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L. 


PBBCIDIVT  L. 


TO  SIOUKI  A 
BAHKIVO 
AOOOUNT. 

1.  Bond. 


2.  Recital  of 
bankers  having 
agreed  to  open 
an  account  with 
two  traders  on 
the  security  of  a 
bond  by  them 
with  two 
Biu'cties. 


BOND  by  PRINCIPALS  and  sureties  to  secure  a  banking 

ACCOUNT. 

KNOW  ALL  MEN  by  these  presents,  that  we, 
A.  B.  of  &c.  and  C.  D.  of  &c.  [principals]^  and 
E.  F.  of  &c.  and  G.  H.  of  &c.  [sureties],  are 
bound  to  I.  K.,  L.  M.  and  N,  O.,  Bankers  and 
Copartners,  carrying  on  business  at  — —  in  the 

county  of ,  under  the  style  of  "  Messrs. 

and  Company,"  in  the  siun  of  £ to  be  paid  to 

the  said  I.  K.,  L.  M.  and  N.  O.,  or  to  their  certain 
attorney  executors  administrators  or  assigns.  For 
which  payment  we  bind  ourselves  and  each  of  us, 
and  any  two  or  more  of  us,  and  the  heirs  exe- 
cutors and  administrators  of  us,  and  of  each  of  ns, 
and  of  any  two  or  more  of  us,  jointly  and  severally 
by  these  presents.  Sealed  with.our  seals.  Dated 
this day  of 18 — . . 

Whereas  the  above-bounden  A.  B.  and  C.  D.  are 
carrying  on  business  as at as  above  men- 
tioned, and  the  above-named  I.  K.,  L.  M.  and  N.  O.  have 
agreed  to  open  an  account  with  them,  and  to  accept  bills 
and  drafts  of  the  said  A.  B.  and  C.  D.,  to  be  drawn 
by  them  upon  the  said  I.  K.,  L.  M.  and  N.  O.,  or  the 
survivors  or  survivor  of  them,  or  any  other  person  or 
persons  who,  either  in  partnership  with  them  or  any  of 
them,  or  otherwise,  shall  for  the  time  being  constitute  the 

said  firm  of  Messi*s. and  Company,  for  any  sums 

not  exceeding  in  the  whole>  on  the  balance  of  account,  the 

sum  of  £ ,  upon  the  said  A.  B.  and  C.  D.,  together 

with  the  above-bounden  E.  F.  and  G.  H.  as  their  sureties, 
entering  into  a  bond  in  the  penal  sum  of  £ with  such 
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condition  as  is  hereunder  written :  NOW  THE  CON-  pmoidwt  l. 

DITION  of  the  above-written  bond  is  such,  that  if  the  to  moum  a 
said  A.  B.,  C.  D.,  E.  F.  and  G.  H.,  or  any  of  them,        ^^^vt. 


their  or  any  of  their  heirs  executors  or  administrators,  '  ^    ,.^.      - 

*'         ^  '3.  Condition  of 

shall  at  all  times  hereafter  upon  demand  pay  unto  bond, 
the  said  I.  K.,  L-  M.  and  N.  O.,  or  the  survivors  or 
survivor  of  them,  or  such  other  person  or  persons  as 
aforesaid,  all  such  sums  of  money  as  shall  be  advanced 
by  them  or*  him  to  or  on  account  of  the  said  A.  B.  and 
G.  D.  upon  such  bills  or  drafts  as  aforesaid,  and  also  all 
interest  commission  and  customary  charges,  and  shall  at 
all  times  hereafter  keep  indemnified  the  said  I.  K.,  L.  M. 
and  N,  O.,  and  every  of  them,  their  and  every  of  tlieir 
heirs  executors  and  administrators,  and  also  such  other 
person  or  persons  as  aforesaid,  his  and  their  and  every 
of  their  heirs  executors  and  administrators,  against  all 
losses  damages  costs  and  expenses  which  they,  or  any  of 
them,  shall  pay  sustain  or  be  put  unto  for  or  in  respect  of 
any  such  bills  or  drafts  as  aforesaid,  such  sums  of  money 
interest  commission  and  charges,  and  such  losses  damages 
costs  and  expenses,  not  exceeding  in  the  whole  the  sum 

of  £ (a).  Then  the  above-written  bond  shall  be  void, 

otherwise  the  same  shall  remain  in  full  force. 


(a)  If  it  is  desired  that  the  sureties  shall  be  liable  as  principals,  Sureties  to 

the  following  clause  may  be  here  added ;     •  be  liable  aa 

principals. 

And  so  that  although  as  between  the  said  A.  B.  and 
C.  D.,  and  the  said  E.  F.  and  Gr.  H.  respectively,  the 
said  E.  F.  and  G.  H.  are  only  sureties  for  the  said  A.  B. 
and  C.  D.,  yet  as  between  the  said  E.  F.  and  G.  H.  and 
the  said  I.  K.,  L.  M.  and  N.  0.  respectively,  the  said  E. 
F.  and  G.  H.  shall  be  considered  as  principal  debtors  for 
the  monies  intended  to  be  hereby  secured,  to  the  intent 
that  they  and  each  of  them,  their  and  each  of  their  heirs 
executors  and  administrators,  shall  not  be  released  or 
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LI. 

pRECBDiHT  LI.     BOND  by  a  father /or  payment  of  a  life  annuity  to  his 

FOR  PATXENT  OF  SON  Otl  kls  MARRIAGE  (a). 

\TuAliIol!  KNOW  ALL  MEN  by  these  presents,  that  I,  A.  B. 


1.  Bond. 


of  &c.,  am  bound  to  C.  B.  of  &c.,  [the  son  of  the 

said  A,  B.]  in  the  sum  of  £ ,  to  be  paid  to  the 

said  C.  B.,  or  to  his  certain  attorney  executors 
administrators  or  assigns,  For  which  payment  I 
bind  myself  my  heii's  executors  and  administrators 
by  these  presents.  Sealed  with  my  seal.  Dated  this 
day  of 18 — . 

2.  Recital  of  Whereas  a  marriage  has  been  agreed  upon  and  is  in- 

w^  e  mar-  tended  to  be  shortly  solemnized  between  the  above-named 
3.— of  contract  C.  B.  and  E.  F.  of  &c.,  spinster ;  And  whereas,  upon 
to  grant  an  uity.  q^^  treaty  for  the  said  intended  marriage,  it  was  agreed 

that  the  above-bounden  A.  B.  should  grant  to  the  said 

C.  B.  an  annuity  of  £• during  his  life,  to  be  secured 

by  the  bond  of  the  said  A.  B.  in  the  penal  sum  of  £ , 

exonerated  in  respect  of  tlieir  liability  under  the  above- 
written  bond  by  time  being  given  to  the  said  A.  B.  and 
C.  D.,  or  either  of  them,  their  or  either  of  their  heirs 
executors  or  administrators,  or  by  any  act  or  omission  of 
the  said  I.  K.,  L.  M.  and  N.  0.,  or  the  survivors  or  sur- 
vivor of  them  or  such  other  person  or  persons  as  afore- 
said, or  by  any  other  matter  or  thing,  whatsoever 
whereby  the  said  E.  F.  and  G.  H.  and  each  of  them,  their 
and  each  of  their  heirs  executors  or  administrators,  as 
sureties  only  for  the  said  A.  B.  and  C.  D.,  would  but  for 
this  present  provision  be  so  released  or  exonerated. 

(a)  An  annuity  of  this  nature  is  more  oommonly  effected  by  a 
covenant  in  the  marriage  settlement.  For  a  precedent  of  such  a 
coveDant  see  supra,  Yol.  m.  pt.  ii.  p.  769. 
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with  such  condition  as  is  hereunder  written :  NOW  THE    fmcidmt  u. 
CONDITION  of  the  above-written  bond  is  such,  that  if  fob  patmbri  of 
the  said  intended  marriage  shaU  not  be  solemnized,  or  if   ^"i^juuagk. 
the  same  shall  be  solemnized,  and  the  said  A.  B.  his  heirs  4.  condition  of 
executors  or  administrators  shall  pay  unto  the  said  C.  B.  ^»^« 

or  his  assigns  duiing  his  life  a  clear  annuity  of  £ , 

without  any  deduction,  by  equal  half  yearly  payments,  on 

the day  of and  the day  of in  every 

year,  the  first  pa3rment  to  be  made  on  the day  of 

18 — ,  and  also  shall  in  the  event  of  the  death  of 

the  said  €•  B.  before  the  said day  of 18 — , 

or  afterwards  during  any  current  half  year,  pay  to  the 
executors  administrators  or  assigns  of  the  said  C.  B.,  on 
demand,  a  proportionate  part  of  the  said  annuity  for  the 
period  which  shall  have  elapsed  from  the  day  of  the 
solemnization  of  the  said  intended  marriage,  or  from  the 
last  half-yearly  day  of  payment,  as  the  case  may  be,  down 
to  and  including  the  day  of  the  death  of  the  said  C.  B.  (a). 
Then  in  either  of  the  said  cases  the  above-written  bond 
shaU  be  void,  otherwise  the  same  shall  remain  in  full 
force. 

(a)  See  supra,  p.  101. 
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LII. 


PBscsDBFj  Ln.    BOND   to  a  company  for  securing  the  faithful  dis- 
charge of  DUTIES  by  a  cashier. 


FOR  FAITHFUL 

DI80HABGI 

OF  DUTIES  BT 

OASHIBR. 

1.  Bond. 


2.  Recital  of 
agreement  by  the 
obligees  to  take 
the  obligor  into 
employ  upon 
bond  being 
given. 


8.  Condition  of 
bond. 


KNOW  ALL  MEN   by  these   presents,  that  we, 
A.  B.  of  &c.  [principal],  and  C.  D.  of  &c.  [surety], 

are  bound  to  The Company  Limited  in  the 

sum  of  £ ,  to  be  paid  to  the  said  Company,  or 

to  their  certain  attorney  or  assigns.  For  which 
payment  we  bind  ourselves  and  each  of  us,  our  and 
each  of  our  heirs  executors  and  administrators,  by 
these  presents.  Sealed  with  our  seals.  Dated  this 
day  of 18 — . 

Whereas  the  above-named  Company  have  agreed  to 
take  the  above-bounden  A.  B.  into  their  employ  as 
cashier,  upon  the  said  A.  B.  and  the  above-bounden 
C.  D.,  as  his  surety,  entering  into  a  bond  in  the  above 
mentioned  sum  of  £ ,  with  such  condition  as  is  here- 
under written,  for  the  faithful  discharge  by  the  said  A.  B. 
of  his  duties  as  cashier :  NOW  THE  CONDITION 
of  the  above-written  bond  is  such,  that  if  the  said  A.  B. 
shall  faithfully  discharge  his  duties  as  such  cashier  as 
aforesaid,  or  if  the  said  A.  B.  and  C.  D.,  or  either  of 
them,  their  or  either  of  their  heirs  executors  or  admi- 
nistrators, shall  at  all  times  hereafter  keep  indemnified 
the  said  Company  and  their  assigns  against  all  losses 
costs  damages  and  expenses  which  the  said  Company  or 
their  assigns  may  pay  sustain  or  be  put  unto  by  reason  of 
their  taking  the  said  A.  B.  into  their  employ,  or  by 
reason  of  any  act  embezzlement  mismanagement  neglect 
or  default  of  or  by  the  said  A.  B.  whilst  in  the  employ  of 
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the  said  Company  or  otherwise,  Then  in  either  of  the  »»«cm>M»  ui- 
said  cases  the  above-written  bond  shall  be  void,  otherwise  fo»  faithful 
the  same  shall  remain  in  full  force. 


DI80HABOB 

OV  DUTIXS  BY 

0A8HIIR. 


LIII. 

BOND  by  surviving   partners   to  executors   of  de-   preoimht  liii. 
CEASED  partner  for  payment  of  his  share   in   the     ior  patmknt 
partnership  capital  by  three  instalments.  ^^  parthbrhhif 

CAPITAL. 


KNOW. ALL  MEN  by  these  presents,   that  we,  7~Boni 
A.  B.  of  &c.  and  C.  D.  of  &c.  [continuing  part- 
ners], are  bound  to  G.  F.  of  &c.  and  G.  H.  of  &c. 
[executors   of  deceased  partner],  in  the   sum   of 

£ [double  the  amount  of   the  share  of  the 

deceased  partner  as  ascertained  according  to  the 
partnership  deed],  to  be  paid  to  the  said  G.  F. 
and  G.  H.,  or  to  their  certain  attorney  executors 
administrators  or  assigns.  For  which  payment  we 
bind  ourselves  and  each  of  us,  our  and  each  of  our 
heirs  executors  and  administrators,  jointly  and 
severally,  by  these  presents.  Sealed  with  our 
seals.    Dated  this day  of 18 — . 


Whereas  by  an  indenture  dated  the day  of 

18 — ,  and  made  between  the  above-bounden  A.  B.  of  the  SwdT; 
first  part,  the  above-bounden  C.  D.  of  the  second  part, 
and  E.  F.  of  &c.,  of  the  third  part,  the  said  A.  B.,  C.  D. 
and  E.  F.  entered  into  mutual  covenants  that  they 
would  become  and  remain   partners  in  the  business  of 

' for  the  term  of years,  if  they  or  any  two  of 

them  should  so  long  live,  subject  to  the  stipulations  and 
provisions  therein  contained,  and  in  particular  to  a  pro- 

VOLi  V.  V 


2.  Recital  of 
partnership 


OAPITAL. 
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pBBoipmrT  Lin.  vision  that,  if  any  partner  should  die  during  the  partner- 
vospATxm     ship,  his  executors  or  administrators  should,  if  such 

OV  8HAHB 

or  PABTVSR8HIP  death   should   happen  after  the   day  thereinbefore  ap« 

pointed  for  the  first  general  annual  account  by  the  said 
indenture  directed  to  be  taken,  be  entitled  to  such  sum 
of  money  as  the  share  of  the  deceased  partner  in  the 
monies  stock-in-trade  debts  and  effects  of  the  partnership 
should  upon  the  then  last  general  annual  account  and 
valuation  amount  to,  and  that  the  executors  or  adminis- 
trators of  the  deceased  partner  should  also  be  entitled  to 

an  allowance  after  the  rate  of  £ per  cent,  per  annum 

upon  the  capital  or  share  of  capital  and  property,  as  the 
case  might  be,  of  such  deceased  partner,  in  lieu  of  profits, 
from  the  then  last  general  annual  account  and  valuation 
up  to  such  death,  such  allowance  in  lieu  of  profits  to  be 
paid  by  the  surviving  partners  on  demand,  and  such 
other  sum  of  money  as  the  executors  or  administrators 
of  the  deceased  partner  should  so  become  entitled  to  as 
aforesaid,  with  interest   for  the  same  after  the  rate  of 

£ per  cent,  per  annum,  to  be  secured  and  paid  as 

follows,  that  is   to  say,  the  surviving  partners  should, 

within calendar  months  next  after  such  death,  duly 

execute  aivd  deliver  unto  the  executors  or  administrators 
of  the  deceased  partner  a  joint  and  several  bond,  in  a 
penalty  double  the  principal  sum  payable  to  them,  con- 
ditioned for  the  payment  of  the  same  sum,  with  interest 
after  the  rate  aforesaid  from  such  death,  in  manner 
following,  that  is  to  say,  one  equal  third  part  of  the  said 
principal  sum,  with  interest  on  the  whole  of  the  said 
principal  sum,  at  the  end  of  six  calendar  months  from 
the  date  of  such  bond,  one  other  equal  third  part  of  the 
said  principal  sum,  with  interest  on  so  much  of  the  said 
principal  sum  as  should  for  the  time  being  rertiainimpaid, 
at  the  end  of  twelve  calendar  months  from  the  date  of 
such  bond,  and  the  remaining  one  equal  third  part  of  the 
said  principal  sum,  with  interest  on  so  much  of  the  said 
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principal  sum  as  should  for  the  time  being  remain  unpaid,  puobdivt  un. 
at  the  end  of  eighteen  calendar  months  from  the  date  of     ro&  patxbkt 

such  bond  :  And  whereas  the  said  E.  F.  died  on  the q,  pariwkbship 

day  of 18 — ^  having  duly  made  and  executed  his  will,        <^"'^* 

dated  the day  of 18—,  whereof  he  appointed  3.— of  death  of 

his  wife  B.  F.  and  his  son  the  said  G.  F.;  and  the  said  G.  us  ^;  ^'^  ^ 

H.  and  I.  K.  since  deceased,  executors :  And  whereas  4.— of  death  of 

the  said  I.  K.  died  on  the day  of 18 — ,  and  the  executors,  and 

said  win  of  the  said  E.  F.  was  on  the day  of ^^^'^^'' 

18  —  proved  in  the Registry  of  Probate  by  the  said  G, 

F.  and  G.  H.,  the  said  B.  F.  having  duly  renounced  pro- 
bate thereof :  And  whereas,  in  accordance  with  the  here-  6.-~of  general 
inbefore  recited  provision  in  that  behalf  contained  in  the  h^l^g  b^"** 
hereinbefore  recited  indentuie,  an  annual  general  account  **^®"  > 

of  the  partnership  monies  stock-in-trade  debts  and  effects 

was  taken  on  the day  of 18 — ,  and  the  share  of 

the  said  E.  F.  therein  was  thereby  found  to  amount  to  the 

sum  of  £ :  And  whereas,  in  further  pursuance  of  the  6.— of  payment 

said  provision  in  that  behalf  contained  in  the  said  inden-  ueu  of  profits 
ture,  the  said  A.  B.  and  C.  D.  have  paid  to  the  said  G-  F.  ^'o^^^^""'*^ 

and  G.  H.  the  sum  of  £ ,  being  the  amount  of  interest 

at  the  rate  of  £ per  cent,  per  annum  from  the  said 

day  of \the  day  of  taking  the  general  account] 

down  to  the  day  of  the  death  of  the  said  E.  F.  upon  the 
said  sum  of  £ r,  in  lieu  of  profits :   And  whereas,  7.— of  agree- 
in  frirther  pursuance  of  the  said  provision  in  that  behaK  bond. 
contained  in  the  said  indenture,  the   said  A.  B.  and 
C.  D.  have  agreed  to  execute  and  deliver  to  the  said 

G.  F-  and  G.  H.  a  bond  in  the  penal  sum  of  £ con- 
ditioned for  the  payment  of  the  said  sum  of  £ ,  with 

interest  thereon  at  the  rate   aforesaid,   at   the   times 
mentioned  in  the  same  provision :  NOW  THE  CON-  ^j^^*'''*^^*^^"'  ^^ 
DITION  of  the  above-written  bond  is  such,  that  if  the 

said  A.  B.  and  C.  D.,  or  either  of  them,  their  or  either  of 

their  heirs  executors  or  administrators,  or  any  of  them, 

shall  pay  to  the  said  G.  F.  and  G.  H.,  or  the  survivor  of 

u  a 
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PBioBWOT  Lui,  them,  or  the  executors  of  such  survivor,  or  the  executors 
loB  PATMBNT     or  admiiiistrators  for  the  time  being  of  the  said  E.  F.,  or 

Of  PARTHBBSHip  thcuT  or  Ws  assigus,  the  sum  of  £ ,  by  the  instal- 

oAPiTAL.        ments  and  in  manner  hereinafter  appearing,  that  is  to 
say,  the  sum  of  i6— ,  part  thereof,  together  with  interest 

at  the  rate  of  £• per  cent,  per  annum  fipom  the 

day  of  -' —  18 —  [the  day  of  the  death  of  E.  i^J  upon  the 

whole  of  the  said  sum  of  £ [the  principal]^  on  the 

day  of 18 —  [six  calendar  months  after  the  date 

of  the  hond\^  the  sum  of  £ ,  further  part  of  the  said 

sum  of  £ ,  together  with  interest  at  the  rate  aforesaid 

from  the day  of 18 — ,  [the  date  of  the  preceding 

payment']  upon  so  much  of  the  said  sum  of  £ as  shall 

for  the  time  being  remain  unpaid,  on  the day  of 

18 —  [twelve  calendar  months  from  the  date  of  the  hond\ 

and  the  sum  of  £ ,  the  residue  of  the  said  sum  of 

£ ,  together  with  interest  at  the  rate  aforesaid  from 

the day  of 18 —  [the  date  of  the  preceding  pay' 

ment]  upon  so  much  of  the  said  sum  of  £ as  shall  for 

the  time  being  remain  impaid,  on  the day  of 

18 —  [eighteen  calendar  Tuonths  after  the  date  of  the  bond], 
Then  the  above*written  bond  «hall  be  void^  otherwise  the 
same  shall  remain  in  full  force. 
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LIV. 

BOND    hy  a    buildeb    cmd    two   subeties  Jot    the   pBiosDiirv  ut. 
performance    of    a    contract    to    build    a    district     btabotldbe 

church.  ^^^  8UBITUC8 

JOE 

KNOW  ALL   MEN  by  these   presents,  that  we       ooirnlm.  ^^ 


1.  Bond. 


A.  B.  of  &c.  [builder],  C.  D.  of  &c.,  and  E.  F. 
of  &c.  [sureties],  are  bound  to  the  Rev.  X.  Y.  of 

&c.  clerk,  in  the  penal  sum  of  £ ,  to  be  paid 

to  the  said  X.  Y.,  or  to  his  certain  attorney  execu- 
tors administrators  or  assigns,  For  which  pay- 
ment we  bind  ourselves  and  each  of  us,  our  and 
each  of  our  heirs  executors  and  administrators, 
jointly  and  severally,  by  these  presents.     Sealed 

with    our   seals.    Dated  this day  of  — 

18—. 

Whebeas  by  a  contract  dated  the day  of 2.  Beeitalof 

18 — ,  and    made    between    the   above-bounden   A.  B.  a  church- 
of  the  one  part  and  the  above-named  X.  Y.  of  the  other 
part,  the  said  A.  B.  contracted  with  the  said  X.  Y.  to 

build  a  district  church  in  the  said  parish  of ,  and  to 

execute  all  the  works  connected  therewith  (including  the 
wall  round  the  intended  church),  and  to  complete  the 

same  on  or  before  the day  of 18 — ,  agreeably 

to  the  drawings  elevations   sections  plans  and  specifi- 
cation mentioned  or  referred  to  in  the  said  contract,  for 

the  sum  of  £ :  And  wiiebeas,  at  the  time  of  entering  8.— of  agi«e- 

into  the  said  contract,  it  was  agreed  that  the  said  A.  B.,  ^^the  baii(^r 
together  with  two  sureties  to  be  approved  of  by  the  said  f^^twoBuretiea 

®  *^"^  -^  to  be  approYcd 

X.  Y.,  should  execute  a  bond  in  the  penal  sum  of  £ ,  of  by  the 

obliceo  * 

conditioned  for  the  due  performance  of  the  said  contract : 

And  whebeas  the  said  X.  Y.  has  approved  of  the  above-  4.— of  the 

bounden  C.  D.  and  E.  F.  as  the  sureties  for  the  said  app^ed  of  the 

Boreticfi. 
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PEKCKDBNT  LTV.  A.  B. !  NOW  THE  CONDITION  of  the  above-written 

BT  A  BuiLDSB  boiid  Is  such,  that  if  the  said  A.  B.  shall,  on  or  before 

AND  ^™"8  ^hg  ggij  ^j^y  Qf  13 — ^  ^gii   and   completely 

PKRioBMAHCK  OF  finish  the  said  church  and  other  the  works  specified  or 

OOVTEAOT.  ^ 


referred  to  in  the  said  contract,  agreeably  to  the  said 

5«  Oondition  of  , 

bond.  drawings  elevations  sections  plans  and  specification  men- 

tioned or  referred  to  in  the  said  contract,  and  in  all  other 
respects  faithfully  perform  the  stipulations  and  provisions 
of  the  said  contract,  Then  the  above-written  bond  shall 
be  void,  otherwise  the  same  shall  remain  in  full  force. 


LV. 


FEioKDEKT  LY.    BOND  foT  tkc  RESIGNATION  of  a  LIVING   ifi  favouv  of 

one  of  TWO  sons  of  the  patron  (a). 


FOB 

IXSIQRATIOB  OF 
A  LIYINQ. 


1.  Bond. 

2.  Recital  of 
living  being 


KNOW  ALL  MEN  [supra,  p.  280] : 

Whereas  the  vicarage  of  the  parish  church  of , 

in  the  county  of ,  is  vacant,  and  the  above-named 


D  Geo.  i,  c.  94. 


(a)  The  9  Qteo.  4,  c.  94,  renders  valid  engagements  for  tbe 
resignal  ion  of  occleBiastical  prefermonts  in  favour  of  one  or  two 
persons  to  be  specially  named  in  the  engagement,  but,  if  two  persons 
are  named,  each  must  be,  either  by  blood  or  marriage,  uncle,  son, 
grandson,  brother,  nephew,  or  grandnephew  of  the  patron  (not 
being  a  mere  trustee),  or  of  the  oestuis  que  trustent  of  the  patron,  or 
of  any  married  woman  whose  husband  shall  be  patron  in  her  right. 
The  bond  must  bo  entered  into  before  the  presentation  (s.  1),  and 
will  not  be  valid  unless  one  part  thereof  shall  within  two  calendar 
months  next  after  the  date  thereof  be  deposited  in  the  registry  of 
the  diocese  (s.  4).  The  resignation  in  pursuance  of  the  bond  wiU 
be  void  luiless  one  of  the  persons  named  therein  is  presented 
within  six  calendar  months  after  notice  to  the  patron  of  the  resigna- 
tion. See  Bythewood's  Conveyancing  by  Jarman,  vol.  iii.  p.  360, 
note  (a). 

It  should  be  observed  that,  although  the  Act  is  intituled  "  An  Act 
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C.  B.  as  the  patron  thereof,  is  about  to   present   the    PBBCKDmiTLv. 
above-bounden  A.  B.  thereto  :    And  whereas  the  said           foe 
A.  B.  has   agreed   to  resign   the  said  vicarage  on  the    "a°livikq!°' 
request    of   the    patron   for  the    time    being    thereof, rr' 

*  ^   ^  o  '   vacant^  and  of 

in   the    event   of  either   D.  B.  or   E.  B.,  two  of  the  intention  of 

sons  of  the   said   C.  B.,  who    are  now  infants,  taking  SJii^or;  ^'^"^ 

holy  orders:   NOW  THE  CONDITION  of  the  above  8.~ofigree- 

written  bond  is  such,  that  if  the  said  A.  B.  shall  be  .   ^  °  ^^*^* 

4.  Condition  of 

instituted  and  inducted  to  the  said  vicarage  upon  tlie  bond, 
presentation  of  the  said  C.  B.,  and  either  of  them  the 
said  D.  B.  and  E.  B.  shall,  during  the  life  of  the  said 
A.  B.  take  holy  orders,  so  as  to  be  capable  of  being  ad-  . 
mitted  instituted  and  inducted  to  the  said  vicarage,  and 

the  said  A.  B.  shall,  within calendar  months  after 

being  requested  in  writing  so  to  do  by  the  said  C.  B. 
or  the  patron  or  patrons  for  the  time  being  of  the  said 
vicarage,  resign  the  same  to  the  bishop  of  the  said  diocese, 
and  procure  the  acceptance  of  such  resignation,  so  that 
the  patron  or  patrons  for  the  time  being  may  present 
either  of  them  the  said  D.  B.  and  E.  B.  to  the  said 
vicarage,  or,  if  neither  of  them  the  said  D.  B.  and  E.  B* 
shall  take  holy  orders  as  aforesaid  during  the  life  of  the 
said  A.  B.,  Then  the  above-written  bond  shall  be  void, 
otherwise  the  same  shall  remain  in  full  force. 


for  Tendering  valid  Bonds,"  &c.  for  the  resignation  of  eodesLastical 
preferments,  and  the  preamble  recites  the  expediency  of  rendering 
Talid  bonds,  contracts  and  other  assurances,  the  enactment  is  that 
every  **  engagement  hj  promise,  grant,  agreement,  or  covenant, ^^  &c., 
shall  be  good,  valid,  &c.  It  is  conceived  that  the  enactment  includes 
bonds,  they  being  referred  to  in  the  title  and  preamble,  and  being 
the  ordinary  mode  of  effecting  the  object  in  question,  and  the  pre- 
cedent in  the  text  is  inserted  as  the  form  of  such  a  bond.  A  covenant 
to  resign  is,  however,  not  only  equally  effective,  but  is  within  the 
express  terms  of  the  enactment,  and  is  in  form  better  adapted  for  the 
purpose  of  being  specifically  enforced  in  a  Court  of  Equity.  A  pre- 
cedent of  a  Covenant  to  resign  a  rectory  will  be  found  tn/ra,^among 
the  miscellaneous  precedents. 
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LVI. 


PBioBDiHT  LTi.   BOND  by  a  railway  coiAany  and  subeties  an  taking 

possession   under    the    85th   section   of  the    Lands 
Clauses  Consolidation  Act. 


UKDIR 

LAKDS  GLAUSSS 

00K8OLIDATIOH 

AOT. 


1.  Bond. 


—  KNOW  ALL  MEN  by  these  presents,  that  we,  the 

Kailway  Company,  pursuant  to  "  The 

Railway  Act  18 — "  and  the  several  Acts  incor- 
I  porated  therewith,  and  C.  D.  of  &c.,  and  E.  F.  of 
&c.,  are  bound  to  A.  B.  of  &c.,  in  the  sum  of 
£ [double  the  amount  of  the  surveyors  valua- 
tion^, to  be  paid  to  the  said  A.  B.,  or  to  his  certain 
attorney  executors  administrators  or  assigns,  For 

which  payment  we  the  said Railway  Company 

bind  ourselves,  And  we  the  said  CD.  and  E.  F. 
bind  ourselves  and  each  of  us,  our  and  each  of  our 
heirs  executors  and  administrators,  jointly  and 
severally,  by  these   presents.     Sealed  with   the 

corporate  seal  of  the  said Railway  Company, 

and  with   the   respective  seals   of  us   the   said 

C.  D,  and  E.  F.    Dated  this day  of 

18—. 

2.  Recital  of  Whereas   the    above-bounden  Railway  Company,  in 

desire  of  the  j>    ^i  j  •   •  x   •       i     • 

company  to  enter  pursuance   of  the  powers  and  provisions  contained   m 

upon  landBj         u  ^he Railway  Act  18—,"  and  the  "  Lands  Clauses 

Consolidation  Act  1845  "  incorporated  therewith  (a),  are 


8&9Yict.  cl8, 
8.  85. 


(a)  The  8dth  section  i-equires  that  where  no  agreement  shall  have 
been  entered  into,  or  award  made,  or  verdict  given,  the  company 
shall,  before  entering  upon  the  lands  of  any  party  interested  in  or 
entitled  to  sell  and  convey  the  same,  who  shall  not  consent  thereto, 
deposit  in  the  Bank  of  England  by  way  of  security  such  a  sum  as 
shall  be  determined  by  a  surveyor  to  be  appointed  by  two  juBtioes  of 
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desirous  of  entering  upon  and  using  the  pieces  of  land    pbwjtobit  lvi. 

and  hereditaments  situate  in  the  parish  of in  the         uhmr 

county  of  — — ,  containing  [quantity],  and  which    ^^JSolSattom 

are  distinguished  in  the  map  or  plan  and  book  of  refer-  ^^' 

ence  relating  to  the  said  parish  deposited  in  the  office  of 

the  clerk  of  the  peace  for  the  said  county  of ,  and 

referred  to  in  "  The  Railway  Act  18—"  by  the 

numbers and ,  and  which  lands  and  heredita- 
ments are  required  to  be  purchased  for  the  purposes 
and   under  the  provisions  of  the   said  Act,  and  have* 
been  and  are  particularly  described  in  a  notice   and 
plan  already  delivered  to  the  above-named  A.  B. :  And  s.->of  no  agree- 
WHBREAS  no  agreement  has  been  come  to  between  the  S^n*como^, 
said  company  and  the  said  A,  B.,  or  any  other  person,  *^J^"^®'  ^^ 
for  the  purchase  of  the  said  lands  and  hereditaments, 
and  no  award  has  been  made  or  verdict  given  for  the 
purchase  money  to  be    paid    by  the    said    Company 
in   respect    of   the  said   lands   and  hereditaments,   or 
for   the   compensation  to  be  paid  for  the  damage   (if 
any)  sustained  or  to  be  sustained  by  reason  of  severing 


the  peace  to  be  the  value  of  the  land,  and  shall  also  enter  into  a  bond, 
with  two  sureties  to  be  approved  of  by  two  justices  in  case  the  par- 
ties differ,  in  a  penal  sum  equal  to  the  sum  to  be  deposited,  condi- 
tioned for  payment  to  such  party,  or  for  deposit  in  the  Bank  for  tho 
benefit  of  the  parties  interested  in  such  lands,  of  such  purchase  or 
comi>en8ation  money  as,  in  manner  provided  for  by  the  Act,  shall 
be  determined  to  be  payable  by  the  company  in  respect  of  the 
lands  entered  upon,  with  interest  at  five  per  cent,  from  the  time  of 
entry  until  the  payment  or  deposit  of  such  purchase  or  compensation 
money. 

The  bond  should  exactly  follow  the  terms  of  the  Statute.  Any  p^pm  ^f  y^^^^ 
yariation  or  addition  may  be  fatal  to  its  validity,  and  entitle  the 
landowner  to  an  injunction  non-obstante  the  execution  of  the  bond. 
See  Poynder  v.  Great  NoHh.  Ry,  Co.,  2  Phil.  330 ;  5  Ry.  Cas.  146 ; 
Dakin  v.  Lon.A  North,- West.  My,  Co.  3  De  G.  &  Sm.  414 ;  Langham 
▼.  Great  North,  By.  Co,,  1  De  G.  &  Sm.  486;  WilleyY.  Soxdh-East, 
Ry.  Co.  1  Mac.  &  G.  58 ;  6  Ry.  Cas.  100 ;  and  Godefroi  &  Shortt'a 
Law  of  Bailway  Companies,  p.  259,  note  (t). 
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PRBOKDEHT  Lvr.    the  said  lands   and  hereditaments    from    other    lands 

and  hereditaments  belonging  to  or  in  which  the 
said  A.  B.  is  interested,  or  otherwise  injuriously  af- 
fecting   such    other    lands    and    hereditaments:     And 


UXDEB 
LAITDS  0LAUSB8 
COVSOLIDATION 


ACT. 


4.— of  deposit  of  WHEREAS  the  Said  A.  B.  does  not  consent  to  such  entr}% 

value  of  land  in  i    ,  i  •  j    /i  i  x-l  j  j    • 

the  bank.  ^^^  ^"®  ^aid  Company  iiave  thereupon,  under  and  m 

pursuance  of  the  powers  and  provisions  in  that  behalf 
contained  in  ''  The  Lands  Clauses  Consolidation  Act 
1845,"  deposited  in  the  Bank  of  England  in  the  name 
and  with  the  privity  of  the  Paymaster-General,  to  the 

credit  of  the  said  A.  B.,  the  sum  of  £ ,  being  the 

value  of  the  fee  simple  and  inheritance  in  possession 
of  the  said  lands  and  hereditaments  so  required  by 
the  said  Company,  and  for  compensation  for  injury  or 

damage  as  aforesaid,  as   determined  by of , 

in  the  county  of ,  an  able  practical  surveyor  duly 

appointed  in  that  behalf  on  or  about  the  


5.  Condition  of 
bond. 


day  of 

18 — ,  under  the  powers  and  provisions  in  that 

behalf  contained  in  ^'  The  Lands  Clauses  Consolidation 

Act   1845,"  by  and  ,   esqrs.,  two    of   Her 

Majesty's  justices  of  the  peace  for  the  said  county  of 

;  and  the  said  Company,  and  the  said  C.  D.  and 

E.  F.,  who  have  been  duly  approved  of  by  the  said  two 
justices  as  sufficient  sureties  for  the  purposes  of  the 
present  bond,  have  also,  in  further  pursuance  of  the 
l)rovisions  of  the  said  last-mentioned  Act,  entered  into 
the  above-written  bond  subject  to  the  condition  here- 
under written:  NOW  THE  CONDITION  of  the 
above-written  bond  is  such,  that  if  the  said  Company 
shall  pay  to  the  said  A.  B.  his  heirs  executors  adminis- 
trators or,  assigns,  (i)  or  shall  deposit  in  the  Bank  of 


Condition  of 
bond. 


{]))  A  bond  given  under  this  section  to  the  owner  of  a  freehold  or 
copyhold  interest  in  the  land  to  be  entered  upon  should  be  con- 
ditioned for  payment  to  such  owner,  his  heirs,  ezecutoxs,  adminis- 
trators or  assigns.    Where  the  interest  in  respect  of  which  the  bond 
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England  for  the  benefit  of  the  parties  interested  in  the 
said  lands  and  hereditaments  so  required  to  be  taken, 
according  to  the  provisions  of  "The  Lands  Clauses 
Consolidation  Act  1846,"  all  such  purchase  money  or 
compensation  as  may,  in  the  manner  provided  in  "  The 
Lands  Clauses  Consolidation  Act  1845,"  be  determined 
to  be  payable  by  the  said  Company  in  respect  of  the 
said  lands  and  hereditaments  so  required  to  be  entered 
upon  and  used  as  aforesaid,  together  with  interest 
thereon  at  the  rate  of  £5  per  cent  per  annum  from  the 
time  of  entering  upon  such  lands  and  hereditaments 
until  such  purchase  money  or  compensation  shall  be 
paid  or  deposited  as  aforesaid^  Then  the  above-written 
bond  shall  be  void,  otherwise  the  same  shall  remain  in 
fnU  force  (c). 
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IB  given  is  leasehold,  the  condition  should  be  for  payment  to  the 
obligee,  his  executors,  administrators  or  assigns.  (See  Dahin 
V.  Zofi.  A  NoHh-West.  By.  Go.,  3  De  G.  &  Sm.  414.) 

Where  the  bond  is  given  to  two  or  more  persons,  jointly  in- 
terested IB  the  property,  care  should  be  taken  that  both  the  obliga- 
tion and  the  condition  correspond  with  the  estates  taken  by  such 
persons,  so  that  payment  may  be  secured  to  them  according  to 
their  respective  estates  and  interests.  (See  Langham  v.  Chreat  North. 
By.  Co.,  1  De  G.  &  Sm.  4S6.) 

(c)  A  form  of  approval  of  the  sureties  by  two  justices,  to  be  Approval  of 
endorsed  on  the  bond,  is  subjoined : —  *       sureties. 

shire  to  wit. 

We,  two  of  Her  Majesty's  justices  of  the  peace  for 

the  county  of  ,   do  hereby,   in  pui'suance   of  all 

powers  in  us  vested,  approve  and  testify  our  approval 
of  the  within-named  C.  D.  and  E.  F,  as  two  suflScient 
sureties  for   the  purposes  and  in  the   manner  within 

mentioned.     Given  under  our  hands,  this  day  of 

18—. 
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INTKODUCTORY  OBSERVATIONS. 


The  Treatises  on  Partnership  by  Mr.  Justice 
Story  and  Mr,  CoUyer,  and  by  Mr.  Justice  Lindlcy, 
render  superfluous  any  attempt  by  the  Editors  to 
enter  into  the  general  law  of  Partnership ;  and 
they  do  not  propose  to  do  more  than  point  out 
the  provisions  which  are  most  important,  and  are 
generally  contained  in  partnership  deeds  (a). 

It  should  be  borne  in  mind  at  the  outset,  that  as  Effect  of  conduct 
regards  the  position  of  the  partners  as  regulated  by  qualifying  the 
the  deed,  all  rights,  duties,  obligations  and  interests  deJ^^^  *^ 
implied  by  law,  so  far  as  they  are  not  superseded, 
controlled,  qualified,  or  limited  by  the  deed,  remain 
in  ftdl   force  (&) ;   that  the  interpretation   of  am- 
biguous clauses  wiU  be  generally  decided  by  the 
construction  actually  adopted  by  the  partners  in 

(a)  The  conatruction  of  these  (b)  CrawsJiay  v.  Collins,  15 

general  classes  is  discussed  in  Yes.  226  ;  Jachon  v.  Sedgwick, 

extenao  in  book  iii.  c.  9,  s.  3  1  Swanst.  469 ;  Pettyt  v.  Jane- 

of  Lindley  on  Partnership;  and  son,  6  Mad.  146.  See  too  Smith 

the  Editors  have  availed  them-  v.  Jtnjes,  4  Beav.  505  ;  Blisset 

selves  of  that  discussion.  v.  Daniel,  10  Ha.  522, 
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deeds. 


Ai  to  neoesaity 
of  recitals. 


their  conduct  and  business  (c)  ;  and  that  the  deed, 
however  positive  and  stringent,  may  be  controlled, 
superseded,  qualified,  or  waived  by  the  assent 
of  the  partners,  as  collected  from  their  acts  and 
transactions,  and  clauses  which  have  not  been 
acted  upon,  may  be  treated  by  the  Court  as  not 
inserted  {d). 

In  preparing  partnership  deeds,  it  should  also  be 
remembered  that  the  general  intention  is,  not  only 
to  fix  which  of  the  ordinary  rules  of  law  shall  be 
considered  as  included  and  which  excluded,  or  what 
special  agreements  shall  be  framed  to  meet  cases  not 
yet  governed  by  express  decisions,  but  further  to 
supply  to  the  partners  concise  regulations  applicable 
to  their  peculiar  circumstances,  and  thus  give  them 
at  once  a  means  of  determining  their  legal  position, 
and  their  rights  and  duties  arising  therefrom,  which, 
had  the  deed  been  silent,  they  could  only  have 
ascertained  by  recourse  to  legal  assistance,  or  by 
a  judicial  decision. 

Recitals  are  not  often  requisite  in  a  partnership 
deed.  The  circumstance  which  most  frequently 
renders  their  insertion  necessary  is  when  the  busi- 
ness  of  the  intended  partaership  has  previously  been 
carried  on  by  a  firm  consisting  of  different  members, 
or  interested  in  different  proportions  from  those  con- 


(c)  Geddes  v.  Wallace,  2 
Bligh  R.  270,  279. 

(d)  OeddesY.  Wallace;  Jack- 
ton  V.  Sedgwicky  1  Swan.  469  ; 
C<mt  V.  HarrU,  T.  &  R.  496, 
523  j  Coventry  v.  Barclay,  33 


Beay.  1,  on  App.  3  De  G. 
J.  <fe  S.  320 ;  PUling  v.  FOlwy, 
3  De  G.  J.  &  S.  162  ;  Somei  v. 
Currie,  1  K.  &  J.  581,  Ex  p. 
Barber,  5  Ch.  687. 
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teraplated  in  the  new  arrangement,  or  when  the 
new  partnership  is  an  extension  or  modification 
of  an  old  one.  In  such  a  case  the  operative 
part  of  the  deed  is  most  fitly  introduced  by  a 
concise  statement  of  the  pre-existing  facts  ;  of  the 
retirement,  if  such  should  be  the  case,  of  any  of  the 
former  partners;  and  of  the  premium  or  con- 
sideration (if  any)  paid  by  any  of  the  parties  as  the 
price  of  his  admission  into  the  business  (e). 

The  operative  part  of  the  deed  will  consist  of  Operatire  part 
mutual  covenants  by  all  the  intended  partners  to 
enter  into  partnership,  for  a  specified  purpose  and 
period,  and  under  the  stipulations  set  forth  in 
the  body  of  the  deed.  These  stipulations  of  course 
vary  with  the  character  and  purposes  of  every  part- 
nership, but  the  following  appear  to  be  the  main 
subjects  in  regard  to  which  it  will  generally  be 
necessary  to  make  provision,  and  they  are  mentioned 
in  the  order  adopted  in  the  following  precedents. 

It  is  always  desirable  to  define  the  nature  and  The  intended 

.  .  business  and 

extent  of  the  intended  business ;  for  upon  this  must  place  of  bnsineas. 
depend  not  only  the  rights  and  duties  of  the  partners 
in  all  those  cases  as  to  which  the  deed  is  necessarily 
silent,  but  also  in  some  measure  the  construction  of 
the  provisions  contained  in  it.  The  business  of  a 
partnership  cannot  be  altered,  or  its  capital  em- 
ployed, for  any  purposes  other  than  those  of  the 

(e)  As  to  the  recovery  of  Maude,  L.  R,  3  Ch.  369 ;  Wliin- 

the  premium,  or  a  proportion-  cup  V.  Htighes,  ib.  6  C.  P.  78 ; 

ate    part  of  it,  see  Lindley,  and  WiUon  v.  JohnsUme,  ib.  16 

book  i.  c.  2  j  and  as  recent  Eq.  606. 
on  the  subject,  AtuH>odY, 

VOL  V.  X 
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Commencement 
of  the  partner- 
ship. 


business  specified  in  the  deed,  without  the  unanimous 
consent  of  the  partners  (/).  In  conjunction  with 
the  nature  of  the  business,  it  will  be  also  useful  to 
state  the  place  where  it  is  intended  that  it  shall  l)e 
carried  on  {g). 

The  date  of  the  commencement  and  the  proposed 
duration  of  the  partnership  should  be  definitely 
stated.  Where  no  other  time  is  mentioned,  the 
partnership  will  commence  from  the  dat€  of  the 
deed.  If  the  deed  is  dated,  but  does  not  specify 
the  period  for  commencement,  parol  evidence  is  not 
admissible  to  show  an  intention  that  the  partner- 
ship should  commence  at  a  period  different  horn 
the  date  of  the  deed  (fe).  K  the  deed  is  not 
dated,  parol  evidence  is  admissible  for  such  pur- 
pose (i).     As  between  the  partners  themselves,  the 


(/)  Natufch  V.  IrvinQy  Gow. 
Partn.  App.  398,  ed.  3.  As  to 
the  powers  of  majorities,  see 
Lindley,  book  iii.  c.  2,  s.  .4. 

{g)  It  wiU  be  proper  here 
or  elsewhere  in  the  instrument 
to  provide,  either  that  the 
place  of  business  of  the  part- 
nership shall  form  part  of  the 
partnership  assets,  or  else  that 
it  shall  belong  to  one  of  the 
partners,  and  be  used  for  the 
partnership  purposes,  either 
with  or  without  payment  of 
rent  to  him,  as  may  be  agreed 
on.  Where,  on  the  formation 
of  a  partnership,  it  was  agreed 
that  the  partnership  business 
should  be  carried  on  at  a  mill 


belonging  to  B.,  one  of  the 
partners,  and  B.  was  credited 
in  the  books  of  the  partnership 
with  the  value  of  the  mill, 
Jessel,  M.  R.,  held,  that  in  the 
absence  of  any  special  agree- 
ment (the  manner  in  which 
the  accoimts  of  the  firm  had 
been  accustomed  to  be  taken, 
pointing  to  the  conclusion  at 
which  he  arrived),  the  miU 
was  an  asset  of  the  partner- 
ship. {Robinton  v.  ABhUm, 
AshUm  V.  JRobinson,  L.  R.  20 
Eq.  25.) 

(h)  WUlianu  v.  Jbnef,  5  B. 
&  C.  108. 

{{)  Howell  Y.  Brodiey  SSoott, 
372 ;  Battley  v.  Bailey,  1  Scott, 
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period  specified  will  be  that  from  which  they  will 
share  in  the  profits  and  losses  of  the  business ;  but 
the  rights  of  creditors  will  be  determined  by  the 
actual  commencement  of  the  partnership,  whether 
previous  or  subsequent  to  the  period  named  in  the 
deed  (k). 

In  addition  to  the  statement  of  the  proposed  SSJ'i^J^S^' 
duration  of  the  partnership,  provision  is  sometimes 
made  for  its  earlier  determination  by  notice  at  the 
option  of  any  of  the  partners. 

If  the  duration  is  not  expressly  stated,  the  part-  -"^  diasoiutioiu 
nership  will  be  dissoluble  at  the  will  of  any  partner 
on  giving  proper  notice  [T).  A  partnership  also, 
either  for  an  indefinite  or  a  fixed  term,  will  be  ipso 
facto  dissolved  by  the  death  or  bankruptcy  of  any 
one  partner,  or  (as  the  better  opinion  is)  by  an 
assignment  of  a  share  in  it,  and  these  events  should 
therefore  form  the  subject  of  special  provisions, 
which  will  most  properly  be  inserted  towards  the 
end  of  the  deed, 

A  partnership  entered  into  for  a  fixed  term,  and  ^^^2fter 
continued  after  that  term  has  expired,  is  a  partner-  expiration  of 
ship  at  will ;  but  such  partnership  will  be  regulated 
by  the  terms  of  the  deed  so  far  as  they  are  appli- 
cable to  the  new  state  of  circumstances  (m),  and 
have  not  been  waived  or  qualified. 

N.  R.  143 ;  Davis  v.  Jones,  17  1  Swanat.  608 ;  and  Lindley, 

C.  B.  625.  book  i.  c.  8,  s.  2. 

{k)  Vere  v.  Ashby,  10  B.  &         (m)  Crawsliay  v.  Collins,  15 

C.    288  ;    BatUey  v.  Letds,  1  Ves.  228  ;  Feathentonhaugh  v. 

Man.  <fe  Gr.  155.  Fenvnck,  17  Veg.  307 ;  Kmg 

(0  See  Crawshay  v.  MaulCf  v.  Chuck,  17  Beav.  325 ;  Fssex 

X  2 
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The  style  of  the        It  IS  also  generally  agreed  what  shall  be  the 

proper  name  or  style  of  the  firm,  and  a  stipulation 
is  sometimes  added,  that  no  partner  shall  enter  into 
any  engagements  on  behalf  of  the  firm  except  in 
the  name  so  agreed  upon.  It  would  be  a  breach  of 
such  a  stipulation  for  any  partner  to  sign  on  behalf 
of  the  partnership  by  any  other  signature  than  that 
of  the  firm  (n).  The  right  to  use  the  same  name  or 
style  may  become  a  subject  of  property  capable  of 
being  assigned  to  a  purchaser  as  part  of  the  good- 
will of  the  business  (p). 

CapitaL  The  Capital  intended  to  be  employed  in  the  busi- 

ness will  form  the  subject  of  one  or  more  articles,  in 
which  should  be  stated  its  aggregate  amount  and 
value,  whether  in  money,  land,  goods,  or  debts  ;  the 
shares  in  which  it  has  been  or  is  to  be  contributed, 
and  in  which  the  partners  are  to  be  entitled  to  it. 
In  the  absence  of  agreement  or  evidence  to  the 
contrary,  they  will  be  entitled  to  the  capital  in 
equal  shares,  although  it  may  have  been  contributed 
by  them  in  unequal  proportions  (p). 

Where  any  special  classes  of  property  are  to  form 
part  of  the  partnership  assets,  as,  for  instance,  ap- 
prentice fees,  or  premiums,  or  the  salaries  and 
emoluments  derived  from  any  office  or  appointment 

y,  Eutx,  20  Beav.  442;  Par-  cumstances  under  which  equity 

€om  V.  Hayioardy  31  Beav.  199 ;  will  prevent,  by  injunction,  an 

Clark  V.  Leech^  32  Beav.  14^  1  infringement  of  an  agreement 

De  G.  J.  &  Sm.  409  ;  but  see  so  entered  into. 
Watney  v.  Wdh,  L.  R.  2  Ch.  (o)  Infra,  p.  323,  and  cases 

250.  cited  in  n.  (h), 

(n)  See  Marshall  Y.Coleman,         (p)  Lindley,  book  iii.  c.  5, 

2  J.  <fc  W.  266,  as  to  the  cir-  b.  2. 
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teld  by  an  individual  partner  (j),  or  patents,  trade- 
marks (r)  or  secrets,  or  existing  debts,  they  should 
be  expressly  enumerated,  and  pro^dsion  made  for 
the  manner  in  which  they  are  to  be  held,  employed, 
or  realised  for  the  benefit  of  the  partnership ;  and 
in  a  subsequent  part  of  the  deed  it  will  be  necessary 
to  specify  how  they  are  to  be  dealt  with,  or  to 
whom  they,  are  exclusively  to  belong,  on  the 
determination  or  dissolution  of  the  partnership. 
When  land  is  required  for  the  purposes  of  the  —Und  wquwed 

J-  ^      ^  ^  for  parineTBmp 

partnership,  the  deed  should  declare  that  it  shall  pnrp<*ee. 
form  part  of  the  partnership  assets,  and  be  deemed 
personal  estate,  and  transmissible  accordingly,  al- 
though, even  if  the  deed  does  not  so  provide,  the 
law  will  treat  as  personal  estate  land  purchased  for 
partnership  purposes  with  partnership  money  (5). 

Under  this  head  will  also  be  included  any  pro-  -7^^*^^ 
visions  for  the   advance  of  future  capital,   or  for 
carrying  over  to  the  capital  account  of  the  partners 
any  stipulated  proportion  of  the  profits. 

Wherever  the  amount  of  capital  contributed  by  — i?*«wtoii 


(q)  See  as  to  emoluments 
derived  from  offices,  'where  the 
deed  is  silent,  AUton  v.  SimSy 
24  L.  J.  Ch.  553  ;  1  Jur.  N.  S. 
438  ;  Collins  v.  Jackson,  Jdck- 
son  V.  Collinsy  31  Beav.  645. 
Compare  Smith  v.  Mules,  9  Ha. 
556  ;  Ambler  v.  BoUon,  L.  R. 
14  Eq.  427.  See  also  SUrry 
V.  ClifUm,  9  C.  B.  108,  119, 
a  case  relating  to  the  validity 
of  an  agreement  to  share  the 
profits  of  an  office. 


(r)  Much  of  the  law  as  to 
trade  marks  will  be  found  in 
Hall  V.  Barrows,  12  W.  R. 
322.  See  also  Bnry  v.  Bed- 
f(yrd,  12  W.  R.  726,  and  Mori- 
son  V.  Moai,  9  Ha.  241. 

(«)  Lake  v.  Craddock,  3  P. 
W.  158,  and  the  note  to 
that  case,  W.  &  T.,  L.  C.  Eq. 
VoL  I.  179,  4th  ed.  See  also 
Water er  v,  Waterer,  L.  R  15 
Eq.  402. 
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Bankers. 


Ontgoingfl. 


Allowances  to 
partners. 


each  paxtner  is  unequal,  it  is  proper  to  fix  the  rate 
of  interest  to  be  paid  on  the  capital,  and  also  on 
advances  to  be  subsequently  made.  The  interest 
on  advances  should  take  precedence  of  the  interest 
on  the  capital,  and  the  latter  should  be  made  pay- 
able before  the  division  of  profits.  Where,  however, 
the  share  of  each  partner  in  the  capital  and  profits 
is  the  same,  the  insertion  of  a  provision  for  the  pay- 
ment of  interest  on  capital  seems  unnecessary  (t). 

It  is  desirable  also  to  specify  who  are  to  be  the 
bankers  of  the  partnership,  and  by  whom  and  in 
what  name  cheques  upon  the  bank  are  to  be 
drawn  (v). 

Connected  with  the  stipulations  as  to  capital  will 
follow  the  provision  for  the  payment  of  the  ordinary 
outgoings  of  the  partnership,  including  the  rent  of 
business  premises,  taxes,  the  salaries  of  clerks  and 
servants,  and,  if  necessary,  allowance  for  treating 
customers  (iv). 

In  the  next  place  the  deed  should  make  provision 
enabling  each  partner  to  draw  out  of  the  concern  such 
fixed  allowance  as  he  may  require  to  meet  his  current 
expenses.  Ordinarily,  monthly  or  quarterly  sums 
are  found  the  most  convenient  (x).     It  is  desirable 


(t)  As  a  general  rule  a  part- 
ner is  not  entitled  to  interest 
on  his  capital,  Lindley,  book 
iii.  eh.  6,  s.  5.  Barfidd  v. 
Loughborough,  L.  R.  8  Ch.  1, 
and  cases  there  cited. 

iy)  The  Alliance  Batik 
Limited  v.  Keanley,  L.  B.  6 
C.  P.  433. 


(w)  See  Tlwmtony,  Proctor, 
1  Anstr.*  94 ;  Lindley,  book  iil 
ch.  6,  s.  3. 

{x)  In  Meynwtt  y.  Meymotty 
31  Beav.  445,  it  was  held,  that 
a  partner  who  had  drawn  out 
more  than  he  was  entitled  to, 
was  not  liable  to  be  charged 
with  interest.  See  too  Cache  v. 
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to  expressly  add,  that  any  partner,  who  has  drawn 
out  the  stipulated  amount,  is  to  refund  any  sum  by 
which  the  total  amount  so  drawn  out  during  the 
year  exceeds  his  share  in  the  net  profits  realised  by 
the  partoership. 

The  deed  should  next  state  the  amount  of  time  The  attention  to 
and  attention  each  partner  is  to  devote  to  the  busi-  the  plrtnera  to 

_  _,  •      1        r  "L      i?  'j-  J  •   n      t^io  bnainesB, 

ness,  or  any  particular  branch  of  it ;  and  especially 
any  exemption  made  in  favour  of  an  individual 
partner,  as,  for  instance,  where  it  is  intended  that 
one  should  be  a  sleeping  partner ;  and  when  any 
distinction  is  drawn  between  the  duties  of  the 
diflferent  partners  and  their  respective  remuneration, 
the  amount  payable  to  each  should  be  adjusted ;  for 
if  one  only  of  the  partners,  in  consideration  of  extra 
service  or  labour,  is  directed  to  receive  a  fixed  pay- 
ment by  way  of  salary  in  excess  of  his  share  of  the 
profits,  in  the  event  of  the  failure  of  profits  beyond 
the  amount  of  his  salary,  he  would  be  entitied  to 
require  pajnnent  to  the  entire  exclusion  of  his  other 
partners  (y). 
It  is  usual  to  insert  clauses  requiring  the  partners  General  cianse« 

_  _  -  -It*  i»  _aato  the  conduct 

to  diligently  attend  to  the  busmess,  to  be  just  and  of  the  partners. 
faithful   to    each   other,   to  furnish   all    necessary 
accounts  and  information,  not  to  engage  in  any 
other  business  than  that  of  the  partnership,  or  do 

Bmbow,  3  De  G.  J.  &  Sm.  1 ;  or  reward  for  his  labour  or  ser- 

Rhodes  Y.  Rhodes,  Johns.  653  :  vices,  whatever  may  be  their 

6  Jur.  N.  S.  600,  and  Lindley  amount,  but  is  bound  gratui- 

ubi  supra.  tously  to  devote  the  whole  of 

(y)  Unless  imder  some  spe-  his  time  and  ability  for  the 

cial  agreement,  no  partner  is  benefit  of  the  afiairs  of  the 

entitled  to  any  compensation  partnership. 
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giTen  to  the 
majority. 


Prohibitory 
clauses. 


any  act  whereby  the  partnership  property  may  be 
taken  in  execution,  and  to  pay  their  private  debts. 
Clauses  of  this  nature  of  course  only  embody  that 
which  is  already  implied  by  the  law  and  by  the 
very  nature  of  the  partnership  relation,  and  their 
utility  is  therefore  confined  to  the  impression  they 
may  make  on  the  memory  of  the  partners  of  their 
mutual  duties ;  and,  where  brevity  is  desired,  they 
may  be  omitted  with  safety. 

If  the  number  of  partners  exceeds  two,  the 
majority  should  be  expressly  entrusted  with  the 
power  of  deciding  for  all,  what  shall  be  done  as  re- 
gards any  matter  in  dispute  between  the  partners, 
and  relating  to  the  business  of  the  partnership,  as 
defined  l)y  the  articles  (z).  Sometimes,  also,  it  is 
agreed  that  one  or  more  of  the  partners  shall  exclu- 
sively manage  one  or  more  particular  departments 
of  the  business.  To  stipulations  of  this  nature 
the  Court  will  give  full  efibct. 

It  is  proper  also  to  insert  some  general  prohibi- 
tory clauses  forbidding  any  partner  to  do  certain 
specified  acts  without  the  consent  of  all;  among 
these  may  be  enumerated,  hiring  or  dismissing 
servants,  employing  partnership  property  for  other 
than  partnership  purposes,  giving  security,  drawing 
accepting  or  indorsing  bills  otherwise  than  in  the 
usual  course  of  business,  entering  into  any  contract 
above  a  stated  maximum,  giving  credit  to  forbidden 
persons,  becoming  bail  or  surety  ;  and  in  the  event 
of  any  of  these  rules  being  transgressed,  any  Uability 
which  would  otherwise  attach  to  the  partnership 

(z)  J-indley,  book  iii.  cL  2,  8.  4. 
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should,  as  between  the  partners,  be  charged  exclu- 
sively, by  way  of  penalty,  on  the  share  of  the  trans- 
gressor. 

After  a  general  direction  that  proper  books  of  The  manner  and 

^  r      IT  ^ime  in  and  at 

account  should  be  kept,  to  be  open  to  the  inspection  ^^^^^^  *^« 

*■  ^        ^  ^  accounts  are  to 

of  any  partner  at  the  place  of  business  of  the  firm  be  taken, 
(a),  the  deed  will,  in  ordinary  cases,  provide  for  the 
taking  of  a  general  annual  account  or  balance,  and  a 
valuation  of  the  stock  in  trade  and  credits  of  the 
partnership,  for  the  purpose  of  determining  the 
pecuniary  i  position  of  the  firm  with  reference  to 
those  with  or  for  whom  business  may  have  been 
transacted  during  the  past  year,  and  also  the  position 
of  each  partner  with  reference  to  the  firm :  each 
partner  should  be  required  to  sign  the  annual  ac- 
count, and  the  deed  should  declare  that,  when  so 
signed,  it  shall,  after  a  certain  limit  of  time  allowed 
for  the  rectification  of  errors,  be  conclusive  upon 
all  (6).  False  representations  or  fraudulent  conceal- 
ments, by  which  a  partner  may  have  been  induced 
to  sign  such  accounts,  will  prevent  their  operation  as 
a  bar  to  having  the  accounts  taken  in  an  action  (c). 

The  proportions  in  which  the  partners  are  to  Share  of  profits. 
share  the  net  profits,  and  the  manner  in  which  their 


(a)  The  Court  will  restrain 
the  removal  or  detention  of 
the  partnership  books,  con- 
trary to  express  agreement. 
Taylor  v.  Dams,  3  Beav.  388 
(n);  Greatrex  v.  Greatrex,  1 
De  G.  &  Sm.  692. 

(6)  In  Coventry  v.  Barclay, 
33  Beav.  1,  3  De  G.  J.  &  S. 


320,  an  account  taken  during 
the  life  of  a  partner,  though 
not  signed  by  him,  was  held 
binding  on  his  executors. 
Compare  Ex  p.  Barber,  L.  R. 
5  Ch.  687. 

(c)  Oldaker  v.  Lavender^  6 
Sim.  239  ;  Blmet  v.  Daniel^ 
10  Ha,  493. 
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DiBBolution. 


Account  on 
diflsolntion. 


shares  are  to  be  dealt  with,  should  be  always 
specified.  Sometimes  it  is  contemplated  that  im- 
mediate payment  of  the  sum  to  which  the  share  of 
each  amounts  should  be  made ;  while,  in  other 
cases,  part  of  the  amount  is  directed  to  be  carried  to 
the  credit  of  the  partner  in  the  books  of  the  firm 
to  be  dealt  with  as  capital.  In  the  absence  of  any 
stipulation  the  partners  wiU  be  entitled  to  the 
profits  in  equal  shares  (c?),  and  will  be  bound  to 
contribute  equally  to  every  loss,  whether  that  loss 
be  a  loss  of  the  original  capital  brought  in,  or  any 
other  loss  (e). 

The  series  of  clauses  that  may  be  comprised  under 
the  head  of  dissolution  of  the  partnership  will 
include  all  the  stipulations  necessary  to  provide  for 
winding  up  the  affairs  of  a  partnership,  either 
entirely  or  partially,  in  the  different  cases  of  the 
expiration  of  the  partnership  by  effluxion  of  time  ; 
of  its  dissolution  by  death,  bankruptcy,  or  notice  ; 
or  of  its  partial  determination  by  the  retirement  or 
expulsion  of  an  old,  or  the  introduction  of  a  new, 
member.  It  will  be  evident,  therefore,  that  the 
scope  of  these  clauses  is  most  extensive,  and  capable 
of  almost  infinite  variety.  Some  only  of  the 
most  simple  and  prominent  provisions  can  be  here 
alluded  to. 

The  first  general  provision  applicable  to  the  expi- 
ration or  dissolution  of  a  partnership  will  be  one 


(d)  Peacock  v.  Peacock,  16         (e)  Nowell  v.  Ifowell^  L.  R 
Ves.  49  j  Farrer  y.  Besunck,  1      7  Eq.  538,  541. 
Mood.  &  R.  527. 
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directing  an  account  of  all  the  partnership  property, 
effects,  debts,  and  liabilities  to  be  taken,  and,  after 
payment  of  the  debts  and  liabUities,  a  division  or 
^bution  to  be  made  of  the  property  and  effecte. 
If  it  is  deemed  necessary  to  specify  how  the  division 
or  distribution  should  be  carried  out,  it  will  be 
found  most  convenient  to  eflfect  this,  either  by- 
directing  a  general  conversion  of  all  the  partnership 
assets  into  money  by  sale,  and  a  division  of  the 
produce  among  the  members  in  proportion  to  their 
respective  shares  and  intereste ;  or  else  by  providing 
that  one  or  more  of  the  partners  shall  be  entitled  to 
purchase  the  shares  of  the  others  at  a  valuation  (/). 
Consequent  upon  this  provision  should  follow 
clauses  directing  the  execution  by  the  partners  of 
all  necessa^  insLnen..  for  realilg  the  a^^ta.  or 
vesting  the  aliquot  shares  thereof  in  the  respective 
partners  entitled  thereto,  or  in  the  partner  pur- 
chasing the  shares  of  the  others,  ajid  of  mutual 
releases,  and  the  insertion  in  the  Gazette  of  notice 
of  the  dissolution. 

Probably  no  part  of  a  partnership  deed  requires 
greater  care  and  accuracy  on  the  part  of  the  drafts- 
man and  forethought  on  the  part  of  the  parties 
than  the  clauses  which  a  dissolution  will  bring  into 
operation.  The  disposition  of  the  good-will  of  the 
business  {g),  and  of  the  special  classes  of  property 

{/)  Coohson   V.  Cooksoriy   8  (^)  As  to  the  devolution  and 

Sim.  529;  Wilson  Y.Greentoood,  value  of  the  good-will  on  the 

1  Swanst.  471,  481 ;  Feather-  death  or  retirement  of  a  part- 

stonhaugh  v»  Fenmcky  17  Ves.  ner,  see  Lindley,  book  iiL  ch. 

298.  9,  8.  8;    and   the  note  on 
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which  have  constituted  part  of  the  capital,  or  in 
which  the  partners  have  had  a  temporary  interest, 
and  above  all,  the  winding  up  of  the  outstanding 
accounts  and  getting  in  the  debts,  will  be  matters 
for  which  provision  must  be  made. 
Clauses  necessary      Upou  the  partial  determination  of  the  orimnal 

in  a  partial  ■*"  *  .  ^ 

determination,     partnership   Consequent   upon    the    retirement,   or 

expulsion,  or  death,  of  one  of  the  partners,  the  part- 
nership concern  will  require  to  be  partially  wound 
up.  If  the  method  of  so  doing  is  not  provided  by 
the  deed,  and  the  partners  cannot  agree  upon  any 
course,  it  will  be  necessary  to  convert  the  partner- 
ship property  into  money,  and  to  divide  the  net 
proceeds,  after  payment  of  debts,  in  the  shares  in 
which  the  partners  are  interested  in  the  partnership 
in  the  same  manner  as  on  a  general  dissolution  (/i). 
In  order  to  obviate  a  sale,  the  deed  usually  contains 
a  stipulation  that  the  share  of  the  outgoing  or 
deceased  partner  shall  be  taken  to  be  of  the  value 
appearing  in  the  last  signed  account,  and  shall  be 
paid  by  a  specified  mode,  at  specified  times,  with 
the  addition  of  subsequent  profits,  or  with  interest 


Goodwill,  ante  Vol.  II.  p.  G43, 
4th  ed. 

(A)  Cook  V.  Collingridge^  Jac. 
607  ;  Kertifvaw  v.  Mattliews,  2 
Rubs.  62  ;  Wilson  v.  Greenwood, 
1  Swanst.  482.  But  the  rule  in 
question  is  not  to  be  rigorously 
applied.  See  Peiiyt  v.  Jameson^ 
6  Madd.  106  j  Simmons  v. 
Leonard^  3  Ha.  581,  in  both  of 
Mrhich  cases  the  Court,  relying 
upon  provisions  in  the  part- 


nership  articles,  which  showed 
that  the  death  of  one  of  the 
partners  was  not  intended  to 
cause  a  general  dissolution  and 
winding  up,  but  which  had 
never  been  acted  upon,  directed 
accounts  to  be  taken  for  the 
purpose  of  ascertaining  the 
value  of  the  share  to  which 
the  representatives  of  the 
deceased  partner  were  en- 
titled. 
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at  a  certain  rate  in  lieu  of  profits  {i).  If  a  stipula- 
tion to  this  effect  is  made,  and  the  accounts  have 
been  regularly  taken  and  signed,  so  that  the  shares 
of  the  partners  at  the  time  of  signing  them  appear 
from  the  accounts  as  intended,  no  difficulty  in 
carrying  out  the  stipulation  arises,  and  all  the 
parties  must  abide  by  it  (k).  But  if,  as  frequently 
happens,  the  accounts  intended  to  be  taken  and 
signed  have  not  been  taken,  or  have  been  taken 
irregularly,  so  that  the  last  signed  account  is  not 
so  late  a  one  as  is  contemplated  by  the  deed,  in 
such  a  case  the  account  must  be  made  up  to  the 
latest  date  at  which  it  ought  to  have  been  made  up, 
regard  being  had  to  the  deed  and  the  practice  of 
the  partners;  and  the  share  of  the  outgoing  or 
deceased  partner  must  be  taken  at  its  value,  as  the 
same  appears  by  the  account  so  made  up  (I). 

Another  method  of  effecting  the  same  object  is  to 
stipulate  that  the  share  of  an  outgoing  or  deceased 
partner  shall  be  taken  by  the  continuing  or  sur- 
viving partners  at  a  valuation.  This  method 
is  open  to  the  objection  that  the  Court  will 
not  decree  its  specific  performance  (m),  nor  can  it 


(t)  See  Broicnhig  v.  Brown- 
ing, 31  Beav.  316.  Ex  parte 
Barber,  L.  K  5  Cb.  687. 

(Jc)  King  V.  Chuck,  17  Beav. 
325  ;  Gainfhorough  v.  Stork, 
Born.  312.J 

(t)  Petty t  V.  Janeson,  6  Madd . 
146  ;  Simmons  v.  Leonard,  3 
Ha.  581.  Hx  parte  Barber, 
L.  R.  5  Ch.  681. 


(m)  Agar  Y.Macklew,  2  Sim. 
k  Stu.  418 ;  Blundell  v.  Bret- 
targh,  17  Ves.  232;  Gourlay 
V.  The  Duke  of  Someiset,  19 
Ves.  430 ;  Morgan  v.  Mllman, 
3  De  G.  M.  &  G.  24 ;  Darbey 
V.  WhitaJcer,  4  Drew.  134  ; 
Jackson  v.  Jackson,  1  Sm.  <fe 
G.  184 ;  Vickers  v.  Vickers, 
L.  R.  4  Eq.  529 ;  see,  however, 
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even  appoint  an  umpire  where  the  valuers  under 
the  articles  will  not  do  so^  and  are  unable  to  fix  a 
price  (n).  Moreover,  the  case  of  Wilson  v.  Green- 
wood (o)  throws  a  doubt  on  the  validity,  in  the 
event  of  bantaptey.  o£  s»ch  an  .g^emenl 

Sometimes  it  is  agreed  that,  if  a  partner  dies,  his 
widow  shall  receive  an  annuity  or  a  share  in  the 
profits.  If  the  provision  is  framed  for  the  payment 
by  the  surviving  partner  of  an  annuity  out  of 
profits,  or  if  he  has  the  option  of  paying  either  an 
annuity  or  a  share  of  profits,  and  no  profits  are 
made,  he  will  not  be  bound  to  pay  anything  (p). 
A  simple  fixed  annuity  is  therefore  the  safer 
provision  {q). 


Dinham  v.  Bradford^  ib.  5  Ch. 
519. 

(n)  Collins  y.  GoUinSy  5  Jiu*. 
N.  S.  30;  26  Beav.  306; 
Vickers  t.  Vickers;  Dinham  v. 
Brad/ordy  ubi  supi'a. 

(o)  1  Sw.  471.  See  also 
IVIiitmore  v.  Mason,  3  Johns. 
&  H.  204. 

(/))  Ex  parte  Harper,  1  De 
G.  «k  J.  180. 

(q)  In  delivering  judgment 
in  the  case  of  Waugh  v.  Carver, 
2  H.B.  235, 1  Smith,  L.  C.  920, 
L.  C.  J.  Eyre  remarked  that 
he  did  not  think  the  decision 
in  that  case  would  lead  to  the 
consequence  that  if  there  was 
an  annuity  granted  out  of  a 
banking  house  to  the  widow  of 
a  deceased  partner,  it  would 
make  her  liable  to  the  debts  of 


the  house.  The  doctrine  of 
that  case,  that  he  who  takes 
the  general  profits  of  a  part- 
nership must,  of  necessity,  be 
made  liable  to  the  losses,  is 
now,  as  is  well  known,  over- 
ruled, and  it  is  now  considered 
that  the  law  as  to  partnership 
is  a  branch  of  the  law  of  prin- 
cipal and  agent,  and  that  the 
test  of  the  liability  of  any  one 
to  third  parties  as  a  partner  is 
whether  the  business  has  been 
carried  on  on  his  behalf. 
(  Wheatcroft  df  Cox  v.  Hickman, 
9  C.  B.  N.  S.  47,  8  H.  of  L.  C. 
268,  30  L.  J.  C.  P.  125 ;  see 
also  Holme  v.  Hammond,  L.  R, 
7  Ex.  218 ;  MoUwo,  March  d:  Co. 
V.  CouH  of  Wards,  ib.  4,  P.  C. 
419 ;  and  Pooley  v.  Driver,  5 
Ch.  D.  458.)  It  is  obvious  that 
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Provision  is  sometimes  made  that  on  the  death  of  Nomination  of 

a  suocesaor. 

a  partner  his  son,  or  his  executors,  or  some  nominee 


this  principle  is  more  favour- 
able to  an  annuitant  than  that 
which  was  formerly  supposed 
to  he  the  foundation  of  part- 
nership  liability^  for  though  it 
might  be  argued  that  the 
receipt  of  an  annuity  out  of 
the  partnership  profits,  consti- 
tutes such  a  perception  of 
partnership  profits  as  ought, 
upon  the  doctrine  of  Waugh  v. 
Carver,  to  render  the  annuitant 
liable  to  share  in  the  partner- 
ship losses,  it  would  be  diffi- 
cult to  maintain  that  the  mere 
receipt  of  such  an  annuity 
proves  that  the  acting  partners 
are  the  agents  of  the  annui- 
tant to  carry  on  the  business. 
Indeed  the  position  of  such  an 
annuitant  seems  to  be  that 
rather  of  an  incumbrancer  on 
the  partnership  property,  and 
from  that  point  of  view  it  would 
appear  that  the  receipt  of  the 
annuity  might  be  used  as 
evidence  to  rebut  any  pre- 
sumption which  might  have 
arisen  from  other  circum- 
stances, that  the  relation  of  the 
annuitant  to  the  partners  was 
that  of  principal  to  agents. 
So  far  as  respects  annuities  of 
this  kind  to  widows  and  chil- 
dren of  deceased  traders,  the 
rule  which  may  be  extracted 
from  Cox  v.  Hichman  has,  since 


that  decision,  been  affirmed  by 
an  express  provision  of  the 
Partnership  Amendment  Act, 
1865  (28  &  29  Vict,  c  86), 
section  3  of  which  is  as  fol- 
lows— "No  person  being  the 
widow  or  child  of  the  deceased 
partner  of  a  trader,  and  re- 
ceiving by  way  of  annuity  a 
portion  of  the  profits  made  by 
such  trader  in  his  business, 
shall  by  reason  only  of  such 
receipt  be  deemed  to  be  a 
partner  of,  or  to  be  subject  to, 
any  liabilities  incurred  by  such 
trader." 

The  section,  it  will  be  ob- 
served, applies  only  to  traders, 
i,  e.,  as  it  may  be  assumed, 
persons  who  are  ti'aders  within 
the  meaning  assigned  by  the 
Bankruptcy  Act  to  that  word. 
But  the  Statute  does  not  in 
any  way  narrow  the  principle 
of  Cox  V.  Hichman  (see  Holme 
V.  Hammond),  which  (as  is 
remarked  in  the  note  to  Waugh 
V.  Carver)  is  "  broad  enough  to 
cover  a  large  number  of  cases 
not  included  in  the  statute," 
and  amongst  others  that  of  an 
annuitant  out  of  the  profits  of 
a  non-trading  partnership.  It 
should  also  be  observed  that, 
as  a  man  may  be  a  partner 
though  he  receive  an  annuity 
only  and  not  a  share  of  the 
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of  his,  shall  be  entitled  to  take  his  place  ;  or  some- 
times the  deed  contains  a  power  enabling  a  partner 
to  introduce  a  son  or  nominee  either  into  the  whole 
or  some  aliquot  part  of  the  share  which  he  himself 
possesses.  The  effect  of  these  provisions  is  that 
where  the  partner  has  exercised  his  power,  a  valid 
trust  in  favour  of  the  person  substituted  or  intro- 
duced is  created,  and  although  he  is  not  bound  to 
come  in,  he  has  an  option  of  so  doing  (r),  which  the 
Court  will  aid  him  to  enforce  upon  strict  com- 
pliance with  the  terms  specified  in  the  articles  (s). 

Occasionally,  in  the  event  of  the  death  of  a 
partner  during  the  continuance  of  the  term,  the 
deed  gives  successive  interests  in  his  share,  which  is 
in  fact  placed  in  settlement ;  but  any  attempt  thus 


profits,  so  the  section  in  ques- 
tion expressly  provides  that 
the  annuitant  is  not  "by 
reason  only  of  such  receipt "  to 
be  deemed  a  partner,  and  it 
will  be  open  to  a  creditor  in 
cases  within  the  section,  as  in 
any  other  case,  to  show  aliunde 
that  the  aimuitant  is  a  partner. 
It  follows  from  the  forego- 
ing remarks  that,  where  by  the 
partnership  deed  a  mere  an- 
nuity out  of  the  profits  is  pro- 
vided for  the  widow  or  child  of 
a  deceased  partner  (whether  a 
trader  or  not),  it  will  not  be 
necessary  especially  to  provide 
that  the  annuitant  shall  not  be 
a  partner  in  the  business.  It 
will  be  well,  however,  to  bear 
in  mind  that  if  the  annuitant 


be  given  any  power  of  control 
over  the  management  of  the 
business,  this  may  be  sufficient 
to  render  him  or  her  a  partner, 
notwithstanding  that  he  or  she 
does  not  actually  take  an 
aliquot  shtire  of  the  partner- 
ship profits. 

(r)  Pigott  V.  Bayley,  McCL 
&  Y.  509  ;  Afadffunck  v.  Wim- 
ble, 6  Beav.  495  ;  Dawns  v. 
Collins,  6  Ha.  418;  Page 
V.  Cox,  10  Ha.  168 ;  Fearce  v. 
CliamJberlain,  2  Ves.  Sen.  33 ; 
KersJiawY,  MaiHiews,  2  Ruas.  62. 

(«)  Holland  v.  King,  6  G.  B, 
727 ;  Brooke  v.  Ganxd,  3  K. 
&  J.  608,and2DeG.  &J.62; 
Milliken  v.  Milliken,  8  Ir.  Eq. 
16 ;  Ex  parte  Marks,  1  D.  & 
Ch.  499. 
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to  give  a  series  of  direct  interests  must  necessarily 
tend  to  create  diflSiculties  (t)y  both  between  the 
partners  inter  se  and  between  them  and  third  per- 
sons. To  obviate  this,  a  power  may  be  given  to 
appoint  or  nominate  (v)  a  trustee  or  executor  as  the 
legal  successor  to  the  deceased  partner  to  carry  on 
the  business  for  the  benefit  of  the  deceased  partner's 
family.  Tn  accepting  such  an  appointment  or 
nomination,  it  must  be  borne  in  mind  that  the 
trustee  or  executor  thereby  becomes  a  partner  to  all 
intents  and  purposes,  except  the  beneficial  enjoy- 
ment of  the  profits,  and  renders  himself  liable  to 
the  debts  of  the  concern. 

If  the  nominated  successor  declines  to  come  in, 
and  the  articles  are  silent  as  to  the  course  to  be 
pmrsued  in  that  event,  the  partnership  must  be 
dissolved  and  wound  up  in  the  usual  lyay  (t^;). 

As  a  partnership  for  a  definite  period  cannot  be  Retirement, 
dissolved  at  the  will  of  one  of  its  members,  it  is 
necessary,  when  it  is  intended  that  any  partner  shall 
have  the  power  of  retiring,  to  make  special  provision 
in  the  deed  for  such  a  contingency.  The  clause 
should  accurately  define  the  terms  on  which  the 
power  may  be  exercised,  as  otherwise  a  general 
winding  up  of  the  concern  may  be  rendered  un- 
avoidable.    If  a  simple  power  of  sale  over  his  share 

(t)  See  Balmain  v.  Sltore,  9  Beamish  v.  Beamish^  I.  R.  4 

VeB.  600.  Eq.  120. 

(tr)  As  to   the   exercise  of         (t^)  Kershaw  y.  Matthews,  2 

this  power  of  appointment  by  a  Russ.  62  ;  Downs  v.  Collins,  6 

general  bequest,  see  Ponton  v.  Ua.  418 ;  Madgwick  y.  Wimble,  6 

Dunn,  1  R.  &  M.  402 ;  and  Beay.  495. 

VOT^  V,  T 
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Coyenant  against 
engaging  in  the 
same  buaineaa. 


is  given  to  any  partner,  he  may  sell  to  anyone  he 
likes,  even  to  a  pauper  (x).  To  obviate  this,  it  is 
desirable  to  give  the  continuing  partners  a  right  of 
pre-emption  before  the  share  is  oflFered  to  anyone 
else(.y). 

Upon  the  dissolution  of  the  original  firm,  or  in 
the  event  of  the  retirement  of  one  of  the  partners, 
there  is  no  principle  of  law  prohibiting  the  in- 
dividual members  or  the  retiring  partner  from 
carrying  on  the  same  business  as  the  old  firm  or  the 
continuing  partners,  and  in  the  same^  neighbour- 
hood {z) ;  the  law  also  will  not,  in  the  absence  of 
agreement,  preclude  a  person  who  has  ^old  the 
goodwill  of  his  business,  or  ^a  partner  who  has 
assigned  to  his  partners  his  share  in  the  partnership 
property,  from  recommencing  the    same  business 


{x)  Jeferysy,Smith,3'RuBB. 
158. 

(y)  As  to  the  notice  to  be 
given  to  the  other  partners  of 
the  intended  sale,  see  Glassinff- 
ton  V.  ThioaiUs,  Coop.,  temp. 
Brougham,  115.  The  notice 
should  properly  be  given  to 
each  partner  individually.  See 
FeathersUmhaugh  v.  Turner^  25 
Beav.  382,  as  to  the  mode  of 
proceeding  Ti^hen  a  continuing 
partner  refuses  to  buy  the 
share  of  a  deceased  partner, 
or  to  enter  into  partnership 
with  any  purchaser.  See  also 
Wardei*  v.  Stilwell^  3  Jur.  N. 
S.  9  :  and  as  to  the  construc- 
tion of    pre-einption  clauses. 


Homfray  v.  Fothergill,  L.  R.  1 
£q.  567.  In  the  last-men- 
tioned case  specific  perform- 
ance was  decreed  at  ihh  in- 
stance of  two  out  of  three 
continuing  partners  against 
the  retiring  partner  who,  under 
a  pre-emption  clause  in  the 
deed  of  partnership,  had 
offered  his  share  to  the  con- 
tinuing partners,  one  of  whom 
to  his  knowledge  could  not 
purchase,  it  being  held  that 
the  offer  enured  for  the  benefit 
of  the  two. 

(z)  Farr  v.  Pearce,  3  Madd. 
78;  Dames  v.  Hodgton^  25 
Beav.  177. 
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where,  when,  and  with  whom  he  pleases  (a),  subject,  1 
however,  to  the  qualification  that  he  must  not  hold  ' 
himself  out  as  continuing  the  business  which  he  has 
sold,  and  must  not  carry  it  on  in  the  name  in  which 
it  was  earned  on  before  lie  sold  it  (6).  OccasioD- 
aUj,  even  without  express  agreement,  a  prohibition 
against  engaging  in  the  same  trade  may  arise  by 
implication,  either  from  the  terms  of  the  partner- 
ship deed  (c),  or  the  nature  of  the  agreement  entered 
into  upon  the  retirement  of  one  partner  {d).  So 
material  a  question,  however,  should  not  be  left  in 
doubt,  and  the  limits  of  time,  place,  and  circum- 
stances within  which  the  retiring  partner  is  to  be 
reined  fro.  engaging  in  JLe  bu3ine»  in 
opposition  to  his  late  partners  should  be  defined  (e). 

Provision  is  also  often  made  in  partnership  deeds  Expulsion  of  a 
for  the  expulsion  of  a  partner,  or  the  dissolution 
of  the  partnership,  in  certain  specially  enumerated 
cases;  for  instance,  on  bankruptcy  or  violation  of 
the  stipulations  contained  in  the  deed(/).     In  a 


(a)  Cruttwdl  v.  Lye,  17  Ves. 
335  ;  Uarruon  v.  Gardner,  2 
Madd.  198  ;  Kennedy  v.  Lee,  3 
Men  455 ;  Shackle  v.  Baker, 
14  Ves.  468 ;  Davies  v.  Hodg- 
son, 25  Beav.  177  ;  Churton  v. 
Douglas,  1  Johns.  174.  See 
also  ante,  YoL  11.  Pt.  i.  p.  651, 

n.(/). 

(6)  Churton  v.  Douglaz,  1 
Johns.  1 74 ;  JohmonY,  Helleley, 
34  Beav.  63,  13  W.  R.  38, 
220  j  Labouchere  v.  Damon, 
L..  R.  13  Eq.  322. 


(c)  Cooper  v.  Watson,  3 
Dougl.  413;  S.  C,  nom. 
Cooper  V.  WailfngUm,  2  Chitty, 
451. 

(d)  Harrison  v.  Gardner,  2 
Madd.  198 ;  Churton  v.  Douglas, 
1  Johns.  174. 

(e)  As  to  what  is  a  reason- 
able restraint  which  the  Courts 
will  enforce,  see  the  note  to 
Mitchell  V.  Reynolds,  1  Smith, 
L.  C.  406,  7th  ed.,  and  ante, 
Vol.  II.  Pt.  i.  p.  652,  n.  (/). 

(/)  Of  course  the  share  of  a 

Y  2 
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Diflsolntion  by 
Court  where 
circixmBtanoefl 
render  suoceaafnl 
coniinQaiice  im- 
poflfible. 


case  where  such  a  provision  properly  appUes,  the 
other  partners  will  be  justified  in  having  recourse 
to  it,  and  it  would  be  upheld;  but  no  abuse  of 
their  power,  even  if  falling  within  the  literal 
wording  of  the  clause,  wUl  be  permitted  by  the 
Court  (gr).  If  the  power  of  expulsion  is.  to  arise 
on  insolvency,  that  word  wUl  be  construed  as  mean- 
ing unable  to  pay  debts  according  to  the  ordinary 
commercial  signification  (h).  In  all  cases  a  power 
should  be  added  enabling  the  continuing  partners 
to  sign  in  the  name  of  all  the  partners  a  notice  of 
the  dissolution  for  insertion  in  the  Gazette  (i) 

In  addition  to  the  causes  which  the  partners  have 
themselves  assigned  as  reasons  for  a  dissolution, 
the  Court  will  dissolve  a  partnership  during  the 
continuance  of  the  term  fixed  for  its  duration, 
when  the  conduct  of  one  or  more  of  the  partners,  or 
the  state  of  feeling  between  them,  or  the  fact  that 
one  has  become  lunatic,  renders  it  impossible  that 
the  business  can  be  successfully  or  beneficially  con- 
ducted {j). 


partner  cauuot  be  given  over 
on  bankruptcy  to  his  copart- 
ners without  payment  Whit- 
more  V.  M(uon,  3  Joh.  <k  H. 
204. 

(g)  Blisset  v.  Daniel^  10 
Hare,  493 ;  Smith  v.  Mult»,  9 
Hare,  556 ;  Hart  v.  Clarke,  G 
De  G.  M.  k  G.  232  ;  ClarJct  v. 
Hart,  6  H.  L.  C.  633 ;  Lind- 
ley,  book  iii.  ch.  ix,  s.  3.  Com- 
pare Clark  V.  Leachy  32  Beav. 
14,  1  D^  G.  J.  &  S.  409. 


(A)  Bayly  v.  Schojleld,  1  M. 

&  S.  338 ;  Parker  v.  Gossage, 

2  C.  M.  &  R.  617;  JBiddU- 

combe  V.  Bond,  4  A.  <fe  E.  332 ; 

Cutten  V.  Sanger,  2  Y.  &  J. 

459  ;  Lindley,  ubi  supra. 

(t)  ^e^TroughUniy.HuTUer, 
18  Beav.  470. 

(J)  See,  in  addition  to  the 
cases  cited  by  Mr.  J.  Lindley, 
that  of  Jones  v.  Lloyd,  L.  R. 
18  Eq.  265,  where  the  right  of 
a  partner  who  has  become  luna- 
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Although  a  stipulation  to  refer  disputes  and  con-  Arbitration 
troversies  between  the  partners  to  arbitration  is 
nearly  always  inserted  in  partnership  deeds,  an 
effectual  recourse  to  that  method  of  determination, 
when  the  disputes  have  arisen,  is  less  universal  {k) ; 
and  it  would  seem  upon  the  whole  advisable  for 
reasons  which  have  been  already  (Z)  given,  that  the 
usual  clause  for  that  purpose  should  be  omitted. 
Having  regard,  however,  to  the  common  practice 
in  this  respect,  the  clause  in  question  has  been 
allowed  to  stand  as  in  the  last  edition  of  this 
volume. 

If  the  partnership  has  been  constituted  by  a  deed.  Deed  <rf  diMo- 
a  deed  will  also  generally  be  requisite  for  its  dissolu- 
tion, when  effected  by  the  act  of  the  partners  them- 
selves, before  the  time  fixed  for  its  expiration ;  ac- 
cording to  the  general  rule,  that  a  covenant  under 
seal  can  only  be  discharged  by  an  instrument  of 
equal  solemnity. 

A  deed  of  dissolution,  in  order  to  have  immediate 
operation,  ought  to  contain  express  words  to  that 
effect,  and  thus  preclude  the  possible  interpretation 
that  the  deed  amounts  only  to  an  agreement  for  a 
future  dissolution  (m). 

tic  to  hare  the  partnership  Partnership    Deeds    are    col- 
dissolved,  and  the  form  Ti^hich  lected.  See  also,  Fleijos  y.  Baker, 
an  application  for  that  pur-  L.  E.  16  Eq.  564;  GilUtt  v. 
pose    should  take,   are  fully  Thornton,  ib.  19  Eq.  599. 
discussed!  (0  Supra,  p.  222,  n.   (n), 

(k)  See  Lindley,  book  iii.  ch.  and  Vol.  II.  Pt.  i.,  p.  123,  n. 
ix.  8.  3,  ad  fin.,  where  the  cases         (m)  Emmet    v.    Butlfr,    7 

which  haye  been  reported  in  Taunt.  599. 
regard   to  arbitration    under 
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Contents  of  the 
deed. 


The  usual  contents  of  the  deed  are  short  recitals 
of  the  fact  that  the  parties  have  been  in  partnership 
with  stated  shares  in  the  business  and  capital,  of  the 
circumstances  under  which  the  intended  dissolution 
takes  place,  and,  where  the  dissolution  is  limited  to 
the  retirement  of  one  or  more  of  the  partners,  a 
recital  of  the  arrangement  made  for  the  payment  of 
his  or  their  shares  in  the  capital,  or  in  cases  where 
the  shares  are  to  be  left  in  the  concern,  for  the 
security  to  be  given  and  interest  paid  (n).  These 
recitals  are  followed  by  a  declaration  that  the 
partnership  is  dissolved  fipom  a  stated  date,  followed 
by  mutual  releases ;  but  if  the  whole  business  has 
not  been  wound  up,  the  mode  in  which,  and  the 
person  by  whom,  this  is  to  be  done  must  be  added. 
This  is  sometimes  eflfected  by  nominating  for  that 
purpose  one  of  the  old  partners,  or  some  third  per- 
son, to  whoiji  a  power  of  attorney  is  given,  and 
the  Court  will  give  eflfect  to  an  agreement  of 
this  nature  by  appointing  a  receiver,  and,  if  neces- 
sary, granting  an  injunction  (o).     Where  any  pro- 


(n)  See  Rhodes  v.  Rhodes,  1 
Joh.  653.  Care  must  of  course 
be  taken  that  the  modeadopted 
for  leaving  the  retiring  part- 
ner's capital  in  the  business, 
and  for  the  payment  to  him  of 
the  produce  thereof,  is  not 
such  as  to  expose  him  to  the 
liabilities  of  a  partner.  See 
the  note  to  Waugh  v.  Carver,  1 
Sm.  L.  C.  920,  940. 

(o)  Davis  V.  Amer,  3  Drew. 
64.    If  the  agreement  is  under 


seal,  and  is  broken,  an  action 
may  be  brought  upon  it,  BeL- 
cher  V.  Sikes,  8  B.  &  C.  185 ; 
but  if  not  under  seal,  some 
consideration  for  the  agree- 
ment will  be  necessary,  Lewis 
V.  Edioards,  7  M.  &  W.  300 : 
notwithstanding  any  such  ar- 
rangement and  notice  there^ 
of,  a  debtor  to  the  firm  will  be 
discharged  if  he  pays  to  any 
one  of  the  partners.  Farter  y. 
Taylor,  6  M.  &  S.  156 ;  and 
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perty  for  which  an  assurance  is  requisite  is  dealt 
with,  it  must  be  conveyed  accordingly,  with  proper 
clauses  and  covenants.  But  in  practice  a  dissolution 
is  most  frequently  occasioned  by  the  retirement  of 
one  of  the  partners,  and  in  that  case  the  deed,  after 
the  necessary  recitals,  will  convey  his  share  in  the 
partnership  effects,  credits  and  goodwill,  to  the  re- 
maining partners,  and  will  give  them  a  power  of 
attorney  and  other  necessary  ancillary  provisions. 
The  outgoing  partner  should  also  enter  into  cove- 
nants with  the  continuing  partners  as  to  the  share 
he  purports  to  convey  to  them,  and  they  should 
covenant  to  indemnify  him  against  the  debts  of  the 
old  firm  {p).  And  in  conclusion,  a  mutual  release 
in  respect  of  the  old  partnership  shoiild  almost 
invariably  be  given. 

It  is  provided  by  the  Companies  Act,  1862(5),  Companiea  Act, 
that  no  company,  association,  or  partnership  con-  bitionof 

partnerahips 

sisting  of  more  than  ten  persons  shall  be  formed,  exceeding  certain 
after  the  commencement  of  the  Act,  for  the  purpose 
of  carrpng  on  the  business  of  banking,  unless  it  be 
registered  as  a  company  under  the  Act,-  or  formed  in 
pursuance  of  some  other  Act  of  Parliament,  or  of 
letters  patent;  and  there  is  a  similar  restriction 
upon  the  formation  of  a  company,  association,  or 
partnership  consisting  of  more  than  twenty  persons, 
for  the  purpose  of  carrying  on  any  other  business 

see  Duff  v.   The  East  India  ners,  ante,  Vol.  II.  Pt.  i.  p. 

Company,  15  Yes.  198.  643,  4th  ed.,  and  the  notes  to 

(p)  See  the  Precedent  of  an  that  Precedent 
assignment  of   goodwill    and         (q)  25  &  26  Vict.   c.    89, 

stock-in-trade  to  two  co-part-  s.  4« 
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that  has  for  its  object  the  acquisition  of  gain  by  the 
company,  association,  or  partnership,  or  by  the  in- 
dividual members  thereof  (r). 
Constitntion  and      The  coustitution  and  incorporation  of  companies 

incorporation  of  ^  ^  ■■■  * 

companies  under  under  this  Act  (which  has  been  amended  by  the 

Companies  Act^         *  ^ 

1862.  Companies  Act,  1867)  (s),  is  regulated  by  Part  I.  of 

the  first-mentioned  Act,  the  provisions  of  which  are 
as  follows : — 

6.  Any  seven  or  more  pei-sons  associated  for  any 
lawful  purpose  (t)  may,  by  subscribing  their  names 
to  a  meitiorandum  of  association,  and  otherwise 
complying  with  the  requisitions  of  this  Act  in  respect 
of  registration,  form  an  incorporated  company,  with 
or  without  limited  liability. 

7.  The  liability  of  the  members  of  a  company 
formed  under  this  Act  may,  according  to  the  memo- 
randum of  association,  be  limited  either  to  the 
amount,  if  any,  unpaid  on  the  shares  respectively 


— mode  of  form* 
ing  company. 


—mode  of  limit- 
ing liability  of 
memben. 


(r)  Partnerships  consisting 
of  more  than  a  limited  num- 
ber of  persons  had  long  been 
forbidden  to  trade  as  banks  of 
issue  and  circulation  (see  Col- 
Iyer's  Law  of  Partnership,  p. 
771,  and  Schedule  III.  Pt.  ii.  to 
the  Companies  Act,  1862,  and 
now  s,  182  of  that  Act),  and  by 
virtue  of  the  Joint-Stock  Com- 
panies Act,  1856  (19  &  20 
Vict.  c.  47,  s.  4),  no  partner- 
ship consisting  of  more  than 
twenty  persons  could  carry  on 
any  business  whatsoever  unless 
registered  under  that  Act.  The 
last-mentioned  Act  is  repealed 


by  the  Companies  Act,  1862, 
except  as  to  Table  B,  so  fiu*  as 
the  same  applies  to  any  com.- 
pany  existing  at  the  com- 
mencement of  the  Act. 

(«)  30  &  31  Vict  0.  181. 
These  Acts  together  with  the 
Companies  Act,  1877  (40  k 
41  Vict.  c.  26),  regulate  Joint- 
Stock  Companies,  and  are  com- 
monly known  and  cited  as  the 
Companies  Acts. 

(t)  As  to  how  far  a  com- 
pany carrying  on  business 
principally  abroad  is  entitled 
to  registration,  see  Princeu  of 
Beus  V.  £o8,  L.  R.  5  H.  L.  1 76. 
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held  by  them,  or  to  such  amount  as  the  members 
may  respectively  undertake  by  the  memorandum  of 
association  to  contribute  to  the  assets  of  the  com- 
pany in  the  event  of  its  being  wound  up  (u). 

8.  Where  a  company  is  formed  on  the  principle  —memorandum 
of  having  the  liability  of  its  members  limited  to  company  limited 
the  amount  unpaid  on  their  shares,  hereinafter  re- 
ferred to  as  a  company  limited  by  shares,  the  memo- 
randum of  association  shall  contain  the  following 
things ;  (that  is  to  say,) 
(1.)  The  name  of  the  proposed  company,  with 
the  addition  of  the  word  "limited"  as 
the  last  word  in  such  name : 
(2.)  The  part  of  the  United  Kingdom,  whether 
England,  Scotland,  or  Ireland,  in  which 
the  registered  oflEicc   of  the  company  is 
proposed  to  be  situate  : 
(3.)  The  objects  for  which  the  proposed  company 

is  to  be  established  : 
(4.)  A  declaration  that  the  liability  of  the  mem- 
bers is  limited : 
(5.)  The  amount  of  capital  with  which  the  com- 
pany  proposes  to  be  registered  divided 
into  shares  of  a  certain  fixed  amount : 
Subject  to  the  following  regulations  : 

(1.)  That  no  subscriber  shall  take  less  than  one 

share : 
(2.)  That  each  subscriber  of  the  memorandum  of 

(u)  But  by  the  Companies  limited.      In  such  case,   the 

Act,  1867,  88.  4 — 8,  the  lia-  fact  must  be   stated  in  the 

bilitj   of  the   directors  of  a  memorandum  of  association. 
limited  company  may  be  un- 
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association  shall  write   opposite   to    his 
name  the  number  of  shares  he  takes, 
—memorandum        9.  Where  a  company  is  formed  on  the  principle 
company  limited  of  having  the  liability  of  its  members  limited  to 

such  amount  as  the  members  respectively  undertake 
to  contribute  to  the  assets  of  the  company  in  the 
event  of  the  same  being  wound  up,  hereinafter  re- 
ferred to  as  a  company  limited  by  guarantee,  the 
memorandum  of  association  shall  contain  the  fol- 
lowing things  ;  (that  is  to  say,) 

(1.)  The  name  of  the  proposed  company,  with 
the  addition  of  the  word  "limited"  as 
the  last  word  in  such  name  {x)  : 
(2.)  The  part  of  the  United  Kingdom,  whether 
Ehglaod,  Scotland,  or  Ireland,  in  which 
the  registered  office  of  the  company  is 
proposed  to  be  situate : 
(3.)  The  objects  for  which  the  proposed  company 

is  to  be  established  : 
(4.)  A  declaration  that  each  member  undertakes 
to  contribute  to  the  assets  of  the  com- 
pany,  in  the  event  of  the  same  being 
wound  up  during  the  time  that  he  is  a 
member,  or  within  one  year  afterwards, 
for  payment  of  the  debts  and  liabilities  of 
the  company  contracted  before  the  time 
at  which  he  ceases  to  be  a  member,  and 
of  the  costs,  charges,  and  expenses  of 
winding  up  the  company,   and  for  the 

(x)  The    word     "  limited "     other  than  profit  (Companies 
need  not  be  used  by  a  com-     Act,  1867,  s.  23). 
pany    formed    for    pmposes 
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adjustment  of  the  rights  of  the  contribu- 
tories  amongst  themselves,  such  amount 
as  may  be  required,  not  exceeding  a  speci- 
fied amount. 
10.  Where  a  company  is  formed  on  the  principle  ^^l^?^^"^ 
of  having  no  limit  placed   on  the  liability  of  its  ^^^^ 
members,  hereinafter  referred  to  as   an  unlimited 
company,  the  memorandum  of  association  shall  con- 
tain the  following  things ;  (that  is  to  say,) 
(1.)  The  name  of  the  proposed  company : 
(2.)  The  part  of  the  United  Kingdom,  whether 

England,  Scotland,  or  Ireland,  in  which 

•  

the  registered  ofl&ce   of  the   company  is 

proposed  to  be  situate : 
(3.)  The  objects  for  which  the  proposed  company 

is  to  be  established. 
-11.  The  memorandum  of  association  shall  bear  --«tamp,  dgn*- 

tare,  and  effect 

the  same  stamp  as  if  it  were  a  deed,  and  shall  be  oj  memoraiidum 

^  ^  ^  of  aaaociation. 

signed  by  each  subscriber  in  the  presence  of,  and  be 
attested  by,  one  witness  at  the  least,  and  that  attes- 
tation shall  be  a  sufficient  attestation  in  Scotland  as 
well  BS  in  England  and  Ireland :  It  shall,  when 
registered,  bind  the  company  and  the  members 
thereof  to  the  same  extent  as  if  each  member  had 
subscribed  his  name  and  affixed  his  seal  thereto,  and 
there  "were  in  the  memorandum  contained,  on  the 
part  of  himself,  his  heirs,  executors,  and  administra- 
tors, a  covenant  to  observe  all  the  conditions  of  such 
memorandum,  subject  to  the  provisions  of  this  Act. 

12.  Any  company  limited  by  shares  may  so  far  —power  of  cer- 

,.«    ^,  J...  X    •      J  •      -x  J  tain  companies 

modify  the  conditions  contained  m  its  memorandum  toaitermemonm- 

.     •         ,  ft  1       •      -y  1  I*  i        dum  of  associa* 

of  association,  if  authorised  to  do  so  by  its  regula-  tion. 
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— ^power  of  com- 
panies to  change 
name. 


tions  as  originally  framed,  or  as  altered  by  special 
resolution  in  manner  hereinafter  mentioned,  as  to 
increase  its  capital  (y),  by  the  issue  of  new  shares 
of  such  amount  as  it  thinks  expedient,  or  to  con- 
•  solidate  and  divide  its  capital  into  shares  of  larger 
amount  than  its  existing  shares,  or  to  convert  its 
paid-up  shares  into  stock  (z),  but,  save  as  aforesaid, 
and  save  as  is  hereinafter  provided  in  the  case  of  a 
change  of  name,  no  alteration  shall  be  made  by  any 
company  in  the  conditions  contained  in  ita  memo- 
randum  of  association. 

13.  Any  company  under  this  Act,  with  the 
sanction  of  a  special  resolution  of  the  company 
passed  in  manner  hereinafter  mentioned,  and  with 
the  approval  of  the  Board  of  Trade  testified  in 
writing  under  the  hand  of  one  of  its  secretaries  or 
assistant  secretaries,  may  change  its  name,  and  upon 
such  change  being  made  the  registrar  shall  enter  the 
new  name  on  the  register  in  the  place  of  the  former 
name,  and  shall  issue  a  certificate  of  incorporation 
altered  to  meet  the  circumstances  of  the  case ;  but 
no  such  alteration  of  name  shall  afiect  any  rights  or 
obligations  of  the  company,  or  render  defective  any 
legal  proceedings  instituted  or  to  be  instituted  by  or 
against  the  company,  and  any  legal  proceedings  may 


(y)  Bank  of  Hindustan  v. 
Alison,  L.  K.  6  C.  P.  222. 

(z)  Or  (under  the  Com- 
panies Act,  1867,  s.  8)  to 
render  the  liability  of  the 
directors  unlimited,  or  (under 
the  same  Act,  b.  9  et  seq.)  to 
reduce  the  capital  and  shares, 


or  (under  the  same  Act,  a.  21) 
to  sub-divide  the  shares.  The 
word  capital  is  now  interpreted 
by  the  Companies  Act,  1877, 
which  contains  additional  pro- 
visions with  respect  to  redac- 
tion of  capital. 
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be  continued  or  commenced  against  the  company  by 
its  new  name  that  might  have  been  continued  or  com- 
menced against  the  company  by  its  former  name. 

Ai'ticles  of  Association, 
14.  The  memorandum  of  association  may,  in  the  —regulations  to 

.       be  prescribed  by 

case  of  a  company  limited  by  shares,  and  shall,  in  articles  of  asao- 

1  n  T     •      T    1  ciation. 

the  case  of  a  company  limited  by  guarantee  or  un- 
Umited,  be  accompanied,  when  registered,  by  articles 
of  association   signed    by  the   subscribers   to   the 
memorandum  of  association,  and  prescribing  such 
regulations  for  the  Company  as  the  subscribers  to 
the  memorandum  of  association  deem  expedient : 
the  articles  shall  be  expressed  in  separate    para- 
graphs numbered  arithmetically :   they  may  adopt 
all  or  any  of  the  provisions  contained  in  the  table 
marked  A.  in  the  first  schedule  hereto  (a) :  they  shall, 
in  the   case  of  a   company,   whether  limited  by 
gaarantee  or  unlimited,  that  has  a  capital  divided 
into  shares,  state  the  amount  of  capital  with  which 
the  company  proposes  to  be  registered  ;  and  in  the 
case  of  a  company,  whether  limited  by  guarantee  or 
unlimited,  that  has  not  a  capital  divided  into  shares, 
state  the  number  of  members  with  which  the  com- 
pany  proposes  to  be  registered,  for  the  purpose  of 
enabling  the  registrar  to  determine  the  fees  payable 
on  registration  :  in  a  company  limited  by  guarantee 
or   unlimited,  and   having  a  capital  divided  into 
shares,  each  subscriber' shall  take  one  share  at  the 
least,  and  shall  write  opposite  to  his  name  in  the 

(a)  This  table   is    printed     of  Precedents  of  Partnership 
in  the  form  of  a  note  at  the     Deeds, 
end  of  the  following  collection 
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memorandum  of  association  the  number  of  shares 
he  takes. 
-^ppUcation  of       1 5.  Id  the  case  of  a  company  limited  by  shares, 

l^blo  A 

if  the  memorandum  of  association  is  not  accom- 
panied by  articles  of  association,  or  in  so  far  as  the 
articles  do  not  exclude  or  modify  the  regulations 
contained  in  the  table  marked  A.  in  the  first 
schedule  hereto  (6),  the  last-mentioned  regulations 
shall,  so  far  as  the  same  are  applicable,  be  deemed 
to  be  the  regulations  of  the  company  in  the  same 
manner  and  to  the  same  extent  as  if  they  had  been 
inserted  in  articles  of  association,  and  the  articles 
had  been  duly  registered, 
—stamp,  mgna-        16.  The  articles  of  association  shall  be  printed, 

tare  and  effect  of     i  i     n  i  i  .-    i 

articles  of  asso-  they  shall  bear  the  same  stamp  as  if  they  were  con- 
tained in  a  deed,  and  shall  be  signed  by  each  sub- 
scriber in  the  presence  of,  and  be  attested  by,  one 
witness  at  the  least,  and  such  attestation  shall  be  a 
sufficient  attestation  in  Scotland  as  well  as  in 
England  and  Ireland :  when  registered,  they  shall 
bind  the  company  and  the  members  thereof  to 
the  same  extent  as  if  each  member  had  subscribed 
his  name  and  affixed  his  seal  thereto,  and  there 
were  in  such  articles  contained  a  covenant  on  the 
part  of  himself,  his  heirs,  executors,  and  adminis- 
trators, to  conform  to  all  the  regulations  contained 
in  such  articles,  subject  to  the  provisions  of  this 
Act  (c) ;  and  all  monies  payable  by  any  member  to 
the  company,  in  pursuance  of  the  conditions  and 
regulations  of  the  company,  or  any  of  such  con- 

(6)  See  supra,  p.  333,  n.  (a),     special  resolution  punmant  to 
(c)  They  may  be  altered  by     a.  50. 


elation. 
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ditions  or  regulations,  shall  be  deemed  to  be  a  debt 
due  from  such  member  to  the  company,  and  in 
England  and  Ireland  to  be  in  the  nature  of  a 
specialty  debt. 

General  Provisions. 

17.  The  memorandum  of   association    and    the  — regiatiation  of 

memonuidiUD  of 

articles  of  association,  if  any,  shall  be  delivered  to  aasociation  and 

urtiiclos  of  &8S0' 

the  registrar  of  joint  stock  companies  hereinafter  dation  with  fees 
mentioned,  who  shall  retain  and  register  the  same  : 
there  shall  be  paid  to  the  registrar  by  a  company 
having  a  capital  divided  into  shares,  in  respect  of 
t^e  several  matters  mentioned  in  the  table  marked 
B.  in  the  first  schedule  hereto,  the  several  fees 
therein  specified,  or  such  smaller  fees  as  the  Board  of 
Trade  may  from  time  to  time  direct ;  and  by  a  com- 
pany not  having  a  capital  divided  into  shares,  in 
respect  of  the  several  matters  mentioned  in  the 
table  marked  C.  in  the  first  schedule  hereto,  the 
several  fees  therein  specified,  or  such  smaller  fees  as 
the  Boaid  of  Trade  may  from  time  to  time  direct : 
all  fees  paid  to  the  said  registrar  in  pursuance  of 
this  Act  shall  be  paid  into  the  receipt  of  Her 
Majesty's  exchequer,  and  be  carried  to  the  account 
of  the  consolidated  fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland. 

18.  Upon  the  registration  of  the  memorandum  of  —effect  of  rogu. 
association,  and  of  the   articles  of  association  in 

cases  'where  articles  of  association  are  required  by  • 
this  Act  or  by  the  desire  of  the  parties  to  be  regis- 
tered, the  registrar  shall  certify  under  his  hand  that 
the  company  is  incorporated,  and  in  the  case  of  a 
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— copies  of 
memorandnm 
and  articles  to 
be  given  to 
members. 


— prohibition 
against  identity 
of  names 
in  companies. 


limited  company  that  the  company  is  limited: 
the  subscribers  of  the  memorandum  of  association, 
together  with  such  other  persons  as  may  from  time 
to  time  become  members  of  the  company,  shall 
thereupon  be  a  body  corporate  by  the  name  con- 
tained in  the  memorandum  of  association,  capable 
forthwith  of  exercising  all  the  functions  of  an  incor- 
porated company,  and  having  perpetual  succession 
and  a  common  seal,  with  power  to  hold  lands,  but 
vnth  such  liability  on  the  part  of  the  members  to 
contribute  to  the  assets  of  the  company  in  the  event 
of  the  same  being  wound  up  as  is  hereinafter  men- 
tioned :  a  certificate  of  the  incorporation  of  any 
company  given  by  the  registrar  shall  be  conclusive 
evidence  that  all  the  requisitions  of  this  Act  in 
respect  of  registration  have  been  complied  with. 

19.  A  copy  of  the  memorandum  of  association, 
having  annexed  thereto  the  articles  of  association, 
if  any,  shall  be  forwarded  to  every  member,  at  his 
request,  on  payment  of  the  sum  of  one  shilling  or 
such  less  sum  as  may  be  prescribed  by  the  company 
for  each  copy ;  and  if  any  company  makes  default  in 
forwarding  a  copy  of  the  memorandum  of  association 
and  articles  of  association,  if  any,  to  a  member,  in 
pursuance  of  this  section,  the  company  so  making 
default  shall  for  each  offence  incur  a  penalty  not 
exceeding  one  pound. 

20.  No  company  shall  be  registered  under  a  name 
identical  with  that  by  which  a  subsisting  company 
is  already  registered,  or  so  nearly  resembling  the 
same  as  to  be  calculated  to  deceive,  except  in  a 
case  where  such  subsisting  company  is  in  the  course 
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of  being  dissolved,  and  testifies  its  consent  in  such 
manner  as  the  registrar  requires ;  and  if  any  com- 
pany, through  inadvertence  or  otherwise,  is,  without 
such  consent  as  aforesaid,  registered  by  a  name 
identical  with  that  by  which  a  subsisting  company 
is  registered,  or  so  nearly  resembling  the  same  as 
to  be  calculated  to  deceive,  such  first -mentioned 
company  may,  with  the  sanction  of  the  registrar, 
change  its  name,  and  upon  such  change  being  made 
the  registrar  shall  enter  the  new  name  on  the  re- 
gister in  the  place  of  the  former  name,  and  shall 
issue  a  certificate  of  incorporation  altered  to  meet 
the  circumstances  of  the  case ;  but  no  such  alteration 
of  name  shall  affect  any  rights  or  obligations  of  the 
company,  or  render  defective  any  legal  proceedings 
instituted  or  to  be  instituted  by  or  against  the 
company,  and  any  legal  proceedings  may  be  con- 
tinued or  commenced  against  the  company  by  its 
new  name  that  might  have  been  continued  or  com- 
menced against  the  company  by  its  former  name. 

21.  No  company  formed  for  the  purpose  of  pro-  —prohibition 

■^       "^  ,    ,  .  against  certain 

moting  art,  science,  religion,  charity,  or  any  other  companies 
like  object,  not  involving  the  acquisition  of  gain  by 
the  company  or  by  the  individual  members  thereof, 
shall,  without  the  sanction  of  the  Board  of  Trade, 
hold  more  than  two  acres  of  land ;  but  the  Board  of 
Trade  may,  by  licence  under  the  hand  of  one  of 
their  principal  secretaries  or  assistant  secretaries, 
empower  any  such  company  to  hold  lands  in  such 
quantity  and  subject  to  such  conditions  as  they 
think  fit. 

The  precedent  of  a  memorandum  and  articles  of 

VOL.    V.  Z 
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Stamp  duty. 


association,  which  will  be  found  at  the  end  of  the 
following  collection  of  partnership  deeds,  contains, 
it  is  believed,  all  the  clauses  ordinarily  comprised  in 
such  instruments,  and  attention  is  drawn  in  the 
notes  to  that  precedent  to  cases  appearing  to  have 
a  practical  bearing  upon  their  preparation.  For 
the  law  relating  to  Joint  Stock  Companies  the 
reader  is  referred  to  the  above-mentioned  work  of 
Mr.  Justice  Lindley,  and  Mr.  Buckley's  treatise  (d). 
The  Stamp  Duty  payable  on  a  deed  of  partnership 
or  of  dissolution,  is  ten  shillings  (e).  If,  however, 
a  deed  of  dissolution  contains  an  assignment  of  the 
goodwill  of  the  partnership  business,  ad  valorem 
duty  will  be  payable,  as  upon  a  conveyance  on 
sale  (/). 


(d)  The  Law  and  Practice 
under  the  Companies  Acts  by 
H.  Burton  Buckley. 

(e)  As  to  that  on  Me- 
moranda and  Articles  of  Asso- 
ciation, see  the  Companies 
Act,  1862,  ss.   11,  16,  supra, 


pp.  331,  334. 

(/)  Potter  V.  Cammunanm 
of  Inland  Revenuey  L.  R.  2, 
10  Ex.  147;  ChriBtu  v.  Same^ 
L.  R.  2,  Ex.  46 ;  PhUip^  i. 
Same,  ib.  399. 
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LVII. 

* 

DEED  of  FABTNEBsmp  between  two  persons.  pbscbdixt  Lvn. 


THIS  INDENTURE  made  the day  of 18—,     "^^7° 

Between  A.  B.  of  &c.,  of  the  one  part,  and  C.  D.  of  «tc.  7— — : -  \ 

of  the  other  part :  WITNESSETH,  that  each  of  them  ^  Testatum; 
the  said  A.  B.  and  C.  D.  (so  far  as  the  stipulations  and  —mutual  cove- 

*  nants  to  become 

provisions  hereinafter  expressed  and  contained  are  to  be  partners, 
performed  or  observed  by  him  his  executors  or  adminis- 
trators), doth  hereby  for  himself  his  heirs  executors  and 
administrators,  covenant  with  the  other  his  executors 
and  administrators,  that  thev  the  said  A.  B.  and  C.  D. 
will  become  and  remain  partners  for  the  purposes  and 
period,  and  subject  to  the  stipulations  and  provisions, 
hereinafter  expressed  and  contained,  that  is  to  say, — 

I.  The  business  of  the  partnership, shall  be  that  of  3.  Business, 

,  and  shall  be  carried  on  at :,  or  at  such  other  businesT  ^ 

place  as  the  partners  shall  hereafter  agree  upon  (a). 

II.  The  partnership  shall  commence  on  the  day  of  tlie  4,  Commence- 
date   of  these  presents  (6),  and  continue  for  the  term  of  ™on*of^rtnS" 
years,  if  both  partners  shall  so  long  live  (c).  ***»?• 

III.  If  at  the  end  of  the  first  seven  years  of  the  said  5.  Provision  for 
term  either  partner  shall  be  desirous  of  determining  the  tl'on^ltth^*"''' 
partnership,  and  of  such  desire  shall  aive  not  less  than  partnership  at 

.  ,       ,  ,    ,  .  ....  ,       the  end  of  the 

SIX  calendar  months    previous  notice  in  writing  to  the  first  seven  years. 
other  partner,  or  leave  such  notice  at  the  place  where  the 
said  business  shall  for  the  time  being  be  carried  on,  then 


(a)  See  supra,  p.  305.  (h)  See  supra,  p.  306.  Term  of  part- 

(c)  The  deed  should  always  state  whether  the  teim  is  to  be  abso-  nership,  whether 
lute,  or  determinable  on  the  death  of  all  or  any  of  the  partners,  as,  ^nni^able  by 
in  the  absence  of  stipulation,  a  partnership  will  be  dissolved  by  the  death. 
death  of  any  of  the  partners.     Crawford  v.  Hamilton ^  3  Mad.  254 ; 

1  Swanat*  508,  note ;  and  supra,  p.  307. 

z  2 
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FRECnSDBNT  LVII. 


BBTWEKN  TWO 
PERS05S. 


6.  Firm. 

7.  Capital 


8.  Employment 
of  capitaL 


9.  Bankers. 


10.  Outgoings 
to  be  paid  out  of 
the  capital  and 
profits,  or  in 
cose  of  deficiency 
by  the  partners 
in  equal  shares. 


immediately  upon  the  end  of  the  said  seven  years  the 
partnership  shall  determine. 

IV.  The  partnership  shall  be  carried  on  under  the 
firm  of . 

V.  The  capital  of  the  partnership  shall  consist  of  the 

sum  of  £ ,  to  be  brought  into  the  said  business  by 

the  partners  in  equal  shares  (d)» 

VI.  The  said  capital  and  the  profits  arising  therefrom 
(including  the  premiums  to  be  paid  for  any  apprentice 
to  be  taken  by  either  partner),  shall  (subject  as  herein- 
after is  mentioned)  be  employed  in  the  business  of  the 
partnership. 

VII.  The  bankers  of  the  partnership  shall  be  Messrs. 

of aforesaid,  or  such  other  bankers  as  the 

partners  shall  agree  upon ;  and  all  monies  belonging  to 
the  partnership  not  required  for  current  expenses,  shall 
be  paid  into  the  bank  to  the  credit  of  the  partnership 
account,  and  all  cheques  shall  be  dra\Mi  in  the  name  of 
the  firm. 

VIII.  The  rent  of  the  houses  mills  and  buildings  in 

aforesaid,  and  of  any  other  houses  mills  or  buildings 

where  the  business  of  the  partnership  shall  be  carried 
on,  nnd  all  repairs  additions  and  alterations  of  in  to  or 


Provision  for 
payment  of 
interest  on 
CApital. 


{(I)  Tho  capital  being  brought  in  by  the  partners  in  equal  shares, 
and  it  being  subsequently  (§  zxix.)  provided  that  the  partnek«  shall 
share  the  profits  of  the  business  equally,  it  is  not  necessary  tt> 
stipulate  that  interest  shall  be  paid  in  capital  brought  in. 

It  should  be  observed,  however,  that  such  a  stipulation  would  not 
under  these  circumstances  be  improper  or  absurd,  because  the 
partnership  capital  might  during  the  continuance  of  the  partner- 
ship become  reduced  by  the  withdrawal  by  one  partner  with  the  con- 
sent of  tho  other  of  a  portion  of  the  capital  advanced  by  the  former. 
In  the  event  of  any  such  withdrawal,  the  altered  state  of  circum- 
stances would,  if  the  partnership  deed  were  framed  upon  the  model 
of  this  precedent,  require  to  be  met  by  a  subsidiary  agreement. 
Clauses  providing  for  the  payment  of  interest  on  capital  will  be 
found  infra,  pp.  353,  370,  379,  387,  403. 
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about  the  same,  and  all  taxes  rates  assessments  pay-  pmcsdiict  lyu. 

ments  for  insurance  against  loss  by  fire  and  other  out-     bbtwbkn  two 

goings  for  or  in  respect  of  the  same,  and  the  salaries  •       "'"^''' 

wages  and. maintenance  of  all  olerks  travellers  workmen 

servants  and  apfN'entices  who  shall  be  employed  in  or 

about  the  business  of  the  partnership,  and  all  expenses 

which  shall  be  incurred  in  or  about  the  said  business, 

and  all  duties  debts  and  monies  which  shall  become 

payable  for  or  upon  account  of  the  said  business,  and  all 

losses  and  damages  which  shall  happen  in  or  about  or 

m  relation  to  the  said  business,  shall  be  paid  defrayed 

and  borne  by  and  out  of  the  capital  of  the  partnership 

and  the  profits  thereof,  or  in  case  the  same  shall  be 

insufficient  for  the  purpose,  then  by  the   partners  in 

equal  shares. 

IX.  In  each  year  during  the  partnership,  each  partner  il.  Partnen 

may  draw  out  for  his  separate  use  the  sum  of  £ ,  by  '^/Z.^'Z 

equal  quarterly  payments,  on  the  day  of ,  the  ^f^^^^fn^a^^ 

day  of ,  the day  of ,  and  the  end  of  the  jcar 

in  case  of 

day  of ,  but  in  case  at  the  end  of  any  year  it  shall  deficiency, 

appeal*,  upon  taking  the  general  annual  account  herein- 
after directed,  that  the  share  of  either  partner  in  the  net 
profits  of  such  year  shall  not  have  amounted  to  the  sum 

of  £ [the  total  amount  of  the  quarterly  allowances  to 

each  partner],  then  immediately  after  such  general 
annual  account  shall  have  been  made  and  signed,  he 
shall  refund  the  difference  between  the  amount  wliich 
he  shall  have  drawn  out,  and  the  amount  of  his  shai*e 
in  the  net  profits. 

X.  The   partners   shall  thro|ughout  the    pai'tnership  12.  Partnen  to 
diKgently  and  faithfully  employ  themselves  in  and  about  ^^^tt";**''' 
the  business  of  the  partnership,  and  carry  on  and  con- 

duq|;  the  same  for  the  greatest  advantage  of  the  partner- 
ship (e). 


(e)  These  olanses  may  be  omitted  if  brevity  is  desired.    But,   General  clauscA. 
although  they  only  express  what  would  otherwise  be  implied  by 


X 
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FBiicKDBKT  ivii.       XI.  Eacii  partner  shall  be  just  and  faithful  to  the 
BKTwuN  TWO     other  partner,  and  to  the  partnelirship,  in  all  dealings 

PlESflOlffl.  / 

and  transactions  in  or  about  the  business  of  the  partner- 

13.— to  be  gjjjp  j^jj^  shaJl  render  a  lust  and  laithful  account  thereof 

mutual! J  just,  ^'  1  , 

and  to  render       whenever  the  same  shall  be  reasonably  required  (/). 

accounts  to  eacA  

other  when  XII.  Each  partner  shall  hipon  any  reasonable  request 

require  ;  ^^  ^^^^  other  partner,  inform  him  of  all  letters  accounts 

14.— to  give  .  .  ,        .  .  . 

each  other  all  Writings  and  things  in  anywise  concerning  the  business 
r^omaUon  on  ^^  *^®  partnership  which  shall  have  come  to  his  hands 
partj.erBlup         ^r  knowledge  (/). 

15.— not  to  XIII.  NErTHEB  partner  shall,  either  alone  or  with  any 

^thOT  b^in^M  •     other  person,  either  directly  or  indirectl}'-,  engage  in  any 

trade  or  business,  except  upon  the  account  and  for  the 

benefit  of  the  partnership  (g), 
16.— or  to  hire         XIV.  NEITHER  partner  shall  take  any  apprentice,  or 

or  dismiss  any       ■,.  j**  %     i     ±  ii  ^  ^ 

servant  without  hire  or  oismiss  any  clerk  traveller  workman  or  servant 
consent ;  jj^  ^Yiq  business  of  the  partnei-ship,  without  the  consent 

of  the  other  partner. 
17.— or  go  any         XV.  NEriHER  partner  shall,  during  the  partnership, 

journey  on  ,  x     r  xu  -^ 

account  of  the  take  or  go  any  journey  or  voyage  on  account  of  the  part- 
^thouTconsent  •  i^^rs^ip  OT  otherwise,  without  the  consent  of  the  other 

partner,  and  if  either  partner  shall  do  so,  he  shall  for 


law,  they  are  nevertheless  proper  to  be   inserted,  and  usef^  as 

fixing  tbe  mutual  duties  of  the  partners,  and  bringing  those  duties 

prominently  before  th^m.    And  when,  according  to  the  common 

practice,  it  is  provided  that  the  pai-tnership  may  be  determined  by 

a  breach  of  the  partnership  articles,  then  the  clauses  in  question 

arc  useful  and  should  not  be  omitted.    Sec  infra,  p.  352,  n.  (a). 

(/)  See  note  (e).  p.  341. 

Stipulation  not  {g)  This  article  is  very  commonlylimited  to  the  particular  business 

to  carnr  on  the      ^f  the  partnership.     See  Morris  v.*  Colman,  18  Ves.  438,  where  the 

the  partnership.    Partners  were  left  at  hborty  to  enter  into  any  other  business.    So  a 

stipulation  by  the  proprietor  of  a  morning  newspaper  not  to  be 
engaged  in  another  morning  paper,  leaves  him  at  liberty  to  en- 
gage in  an  evening  paper :  Glasnngton  v.  Thwaites,  1  S.  &  S.  132 ; 
see  also  England  v.  Curling^  8  Beav.  129.  So,  too,  an  exception  is 
sometimes  added,  to  the  effect  that  either  partner  shall  be  at  liberty, 
if  he  think  fit,  to  be  a  director  of  a  Joint-Stock  Company,  and  to 
retain  the  profits  arising  from  such  directorship. 
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such  time  as  he  shall  be  upon  any  such  journey  or  voyage  prsckdmi  lvii. 
forfeit  a  proportionate  part  of  his  share  in  the  profits  of     bxtwbsk  two 
the  partnership,  or  the  sum  of  £ ,  at  the  option  of 1_ 


the  other  partner. 

XVI.  Neither  partner  ^hall,  without  the  consent  in  18.— or  employ 
writing  of  the  other  partii'er,  employ  any  of  the  monies  property  for 
goods  or  effects  of  the  partnership,  or  engage  the  credit  neraJiJ^^^ 
thereof,  otherwise  than  ■  upon   the   account  or  for  the  yi*iio«t  conuent. 
benefit  of  the  partnershi]^  (h). 

XVIL  In  all  cases  where  there  shall  be  occasion  to  i^-  Bonds,  &c., 
give  any  bond  note  bill  or  other  security  for  the  payment  by  both  partners 
of  any  money  on  account  of  the  partnership    (except 
when  the  contrary  shall  in  the  common  course  of  business 
be  unavoidable),  the  same  shall  be  signed  oi^  executed 
by  both  partners  (i). 

XVIII.  If  either  partner  shall  give  an}*^  such  bond  note  20.— anysecurity 

.  .  ,        80  given  to  be 

bill  or  other  security  (except  in  the  case  aforesaid)  wliich  the  separate 
shall  not  be  signed  or  executed  by  the  other  partner,  jJIrtne/^ring^it. 
the  same  shall  be  deemed  to  be  given  on  the  separate 
account  of  the   partner  giving  the   same,  and  he  shall 
satisfy  the  same  out  of  his  separate  estate,  and  indemnify    ^ 
the   other    partner   against  the   payment  thereof,   and 
against  all  actions   expenses   claims  and  demands  on 
account  thereof. 


(h)  This  provision,  if  not  expressed,  would  be  implied  by  law. 
See  supra,  p.  341,  n.  (e). 

(t)  As  a  general  rule,  it  may  be  laid  down  that  one  partner  can  How  far  one 
hind  the  others  in  drawing  or  accepting  bills  of  exchange,  or  in  SJ'^^J  can  bind 
signing  other  instruments  not  under  seal,  in  the  ordinary  course  of  ^^ed  or  other- 
business  ;  but  thnt  one  partner  cannot  bind  the  others  by  bond  or  wise, 
deed,  except  in  the  way  of  release  of  a  debt  or  demand.    The  power 
of  one  partner  to  bind  his  firm,  and  the  power  of  directors  to  bind 
their  company  in  particular  cases  where  there  is  no  question  of  tort 
or  fraud,  are  treated  of  by  Mr.  Justice  Lindley,  in  book  ii.  ch.  i. 
s.  3,  of  his  work.  Add  to  the  cases  there  cited  Alltatice  BaiiJc  Limited 
V.  KearsUy,  L.  R  6  C.  P.  433 ;  In  re  Adamimia  Fih-e  Company^ 
Milt^  Claim,  ib.,  9  Ch.  635. 
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PBIOlDlRt  LTII. 

BITWIBH  TWO 
nBflOHB. 

21.  Neither 
partner  to  lend 
or  give  credit  to 
any  person  whom 
the  other  shall 
previously  have 
forbidden  him 
to  trust ; 

22.  —either 
partner  having 
done  so  to  repay 
the  amount  or 
yalne. 


23.  Neither 
partner,  without 
consent^  to  enter 
into  any  contrsct 
above  a  certain 
amount ; 

24. — on  pain  of 
the  same  being 
deemed  his 
priTate  contract ; 


XIX.  Neither  partner  shall  lend  any  of  the  monies, 
or  deliver  upon  credit  any  of  the  goods,  of  the  partner- 
ship, to  any  person  or  persons  whom  the  other  partner 
shall  previously  hy  notice  in  writing  have  forbidden  him 
to  trust. 

XX.  If  either  partner  shall,  after  such  notice  as  afore- 
said, lend  any  money,  or  deliver  upon  credit  any  goods, 
of  the  partnership,  the  partner  so  lending  or  .delivering 
upon  credit  such  money  or  goods,  shall  pay  to  the  part- 
nership, in  ready  money,  the  full  amount  or  value  of 
the  money  or  goods  which  he  shall  have  so  lent  or 
delivered. 

XXI.  Neither  partner  shall  buy  order  or  contract  for 

any or  other  article,  exceeding  the  value  of  £ , 

without  the  previous  consent  in  writing  of  the*  other 
partner. 

XXII.  If  either  partner  shaU,  without  such. previous 

consent  as  aforesaid,  buy  order  or  contract  for  any 

or  other  article,  exceeding  the  value  of  £ ,  the  other 

partner  shall  have  the  option,  either  of  taking  such  : 


25. — or  without 
consent  to  be- 
come bail  or 
surety,  Ac; 


26.— or  to  do 
any  act  whereby 
the  partnership 
property  may 
be  taken  in 
execution . 

27.  Each  part- 
ner to  pay  his 


or  other  article  for  and  on  account  of  the  partnership,  or 
of  letting  the  same  remain  and  be  for  the  separate  use  of 
the  partner  who  shall  have  so  bought  ordered  or  con- 
tracted for  the  same,  and  who  shall  accordingly  take  and 
pay  for  the  same  out  of  his  own  monies. 

XXIII.  Neither  partner  shall,  without  the  previous 
consent  in  writing  of  the  other  partner,  enter  into  any 
bond,  or  become  bail  surety  or  security  with  or  for  any 
person,  or  subscribe  any  policy  of  insurance. 

XXIV.  Neither  partner  shall  djb  or  willingly  suffer 
anything  whereby  or  by  means  whereof  the  stock-in-trade 
capital  or  property  of  the  pailnership  may  be  extended  or 
taken  in  execution  (k): 

XXV.  Each  partner  shall  punctually  pay  his  separate 


(A*)  See  supra,  p.  341,  n.  (<r). 


■^ 
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debts    and   keep  indemnified  ^the   other   partner,   and  ^vzcedkst  lyu. 
the  8tock«in-trade  capital  and  /property  of  the  partner-     bxtwben  two 
ship,   against  the   same   and  all  expenses  on  account  L_ 


thereof  (I) .  pri irate  debto  and 

indemnif  J  the 

XXVI.  Proper  books  of  account  shall  be  kept  by  the  partnership 
partners,  and  plain  and  perfect  entries  shall  be  made  ^^^Z^^^t 
therein  of   all  the  monies    goods  wares    merchandize  account  to  be 
debts  and  other  effects  belonging  or  owing  to  or  by  the         ' 
partnership,   or  which  shall  be  received  paid  sold   or 
contracted  for  in  the    course  of   the   business   of   the 
partnership,  and  of  all  such  other  transactions  or  things 

in  anywise  relating  to  the  said  business  as  are  usually 
written  and    entered  into  books  of  account  kept    by 

persons  engaged  in  the  business  of ,  together  with 

all  sifch  circumstances  of  names  times  and  places  as 
may  be  necessary  or  useful  for  the  better  manifesta- 
tion of  the  state  and  proceedings  of  the  business  of  the 
partnership  (r/i). 

XXVII.  The  said  books  of  account,  together  with  all  29.--and  to 

^  remain  with  all 

bonds  notes  bills  assurances  securities  letters  and  other  partnership 

,.,,,,«  x*         X     X*  -L   1  documents  at  the 

wntmgs  which  shall  from  time  to  time  concern  or  belong  place  of  business, 
to  the  partnership,  shall  be  kept  at  the  counting-house  in 

aforesaid,  or  in  such  other  place  where  the  business 

of  the  partnership  shall  for  the  time  being. be  carried  on, 
as  the  partners  shall  agree  upon,  and  each  partner  shall 
have  free  access  to  inspect  examine  cast  up  and  take 
copies  of  or  extracts  from  the  same  at  pleasure. 

XXVIII.  On  the day  of 18-,  and  on  the  ^^'  ^"•'^ 

''  ^  ^  accounts  and 

day  of in  every  succeeding  year  during  the  valuations  to 

be  made  on  a 

partnership,  a  full  and  general  account  in  writing  shall  be  certain  day  in 

.     1 , each  year. 

(/)  See  supra,  p.  341,  n.  (e). 

(m)  Thisarticieandtlieconcludingparagraphof  the  next,  giving 
access  to  the  partnership  documents,  although  generally  inserted  in 
partnership  deeds,  do  little  more  than  distinctly  express  what  is 
essential  for  the  purposes  of  the  partnership.  See,  however,  supraj 
p.  341,  n.  (e). 
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BBTWEBN  TWO 
PBB80RS. 


pBicxDEVT  LTii.  takcii  bj  thc  pnrtners  of  all  goods  wares  merchandize 

and  e£fects  which  shall  have  been  bought  or  sold  in  the 
business  of  the  partnership  (in  the  first  general  account 
from  the  day  of  the  commencement  of  the  partnership, 
and  in  each  subsequent  general  account  from  the  day  of 
the  last  preceding  general  account),  and  of  all  the  monies 
stock-in-trade  debts  and  effects  belonging  or  due  to  the 
partnership,  and  of  all  monies  and  debts  due  by,  and  of 
all  the  liabilities  of  the  partnership,  and  of  all  such 
matters  and  things  as  are  usually  comprehended  in 
general  accounts  of  the  like  nature,  taken  by  persons 

engaged  in  the  business   of ,  and  a  just  valuation 

shall  be  made  of  all  the  particulars  included  in  each 
general  account  which  require  and  are  capable  of  valua- 
tion, and  each  general  account  and  valuation  shall  be 
written  into  two  books,  and  signed  in  each  book  by  both 
partners  within  three  calendar  months  after  the  time 
appointed  for  taking  thereof,  and  after  such  signature 
each  partner  shall  take  one  of  the  books  into  his  custody 
and  shall  be  bound  and  concluded  by  every  such  account 
and  valuation  respectively,  except  that  if  and  whenever 
any  manifest  error  shall  be  found  therein  by  either  partner, 
and  signified  to  the  other  partner  within  twelve  calendar 
months  after  the  same  shall  have  been  so  signed  by  both 
partners,  such  error  shall  be  rectified  (n). 

XXIX.  The  partners  shall  be  entitled  to  the  profits 
aiising  from  the  business  of  the  partnership  and  remain- 
ing after  the  pajTuents  hereinbefore  directed  to  be  made 
thereout  in  equal  shares,  and  the  same  shall  be  earned  to 
their  credit  respectively  in  the  books  of  the  partnership 
immediately  after  every  annual  account  shall  have  been 
taken  and  signed,  and  may  be  dra%vn  out  at  pleasure. 
82.  On  the  XXX.  WiTHix  six  Calendar  months  after  the  expira- 

dctermiDation  of  tion  or  determination  of  the  partnership,  otherwise  than 

the  partnenhip ^ 


81.  Faiincra  to 
have  the  net 
profit  in  equal 
shares. 


(n)  See  supra,  p.  313. 
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by  the  death  of  either  partner/ a  full  and  general  ac-  prbobdbkt  lvil 

count  in  waiting  shall  be  taken  by  the  partners,  of  all  the  bitwbbit  two 

monies  stock-in-trade   debts  and  eflfects  then  belonging  ' 


or  due  to  the  partnership,  and  of  all  monies  and  debts  j^«n*«*obe 
due  by,  and  of  all  the  liabilities  of,  the  partnership.  Bottled; 
and  a  just  valuation  shall  be  made  of  all  the  particulars 
included  in  such  account  which  require  and  are  capable 
of  valuation,  and  immediately  after  such  last-mentioned  —and  providon 
account  shall  have  been  so  taken  and  settled,  the  partners  ^nd  liabilities ; 
shall  forthwith  make  due  provision  for  the  payment  of 
all  monies  and  debts  then  due  by  the  partnership,  and 
for  meeting  all  the  liabilities  thereof,  and  subject  thereto,  —and  the  red- 
all   the   monies   stock-in-trade   debts    and   effects   then  n^ippro^ty 
beloncring  or  due  to  the  partnership,  shall  be  divided  be-  *<>  be  divided  m 

^     °  ^  ^  ^'  ^  equal  shares,  and 

tween  the  partners  in  equal  shares,  and  such  instruments  all  secessaiy 

in  writing  shall  be  executed  by  them  respectively  for  releases  and' 

faciUtatin^  the  ge£ting  in  of  the  outstanding  debts  and  ^^nte  ^ted. 

effects  of  the  partnership,  and  for  indenmifying  each 

other  touching  the   premises,  and  for  vesting  the  sole  ^ 

right  and  property  in  the  said  respective  shares  in  the 

said  monies   stock-in-trade  property  and  effects  in  the 

partner  to  whom  the  same  respectively  shall  upon  such 

division  belong,  and  for  releasing  to  each  other  all  claims 

on  account  of  the  partnership  as  are  usual  in  cases  of  the 

like  nature  (o). 

XXXI.  If  either  partner  shall  die  during  the  partner-  83.  Provision  in 
ship,  his  executors  or  administrators  shall,  if  such  death  ^^^r  for 
shall  happen  before  the  day  hereinbefore  appointed  for  a«»rt»ining  the 

*  -^  ''  *  ^  sum  to  be  paid 

the  first  general  annual  account  and  valuation,  be  entitled  ^  |us  represeu- 
to  the  capital  belonging  to  and  brought  in  by  the  de-  ' 

ceased  partner,  or  if  the  same  shall  happen  after  that 
day,  then  to  such  sum  of  money  as  the  share  of  the 
deceased  partner  in  the  monies  stock-in-trade  debts  and 
effects  of  the  partnership  shall  upon  the  then  last  general 

(o)  See  supra,  p.  314. 
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PKBoiBBXT  LTH.  annuol  account  and  valuation  amount  to,  or  as  such  share 
BBTWBBKTiro     would  have  amounted  to  in  case  such  annual  account 

^        had  been  taken  on  the day  of [tlie  proper  day 

—with  a  certain  ^Qf  taking  siLch  occoutit]  (p)  immediately  preceding  such 
of  profits,  death:   And  in  either  case,  the  executors  or  adminis- 

trators of  the  deceased  partner  shall  also  be  entitled  to 

an  allowance  after  the  rate  of  £ per  cent,  per  annum 

upon  the  capital  or  share  of  capitid  and  property  (as  the 
case  may  be)  of  such  deceased  partner,  in  lieu  of  profits, 
from  the  commencement  of  the  partnership,  or  from  the 
then  last  general  annual  account  and  valuation  (as  the 
and  detormimng  q^^q  ^j^y  happen),  down  to  the  time  of  such  death,  such 
time  of  payment   allowance  in  lieu  of  profits  to  be  paid  by  the  surviving 

and  the  tecniity  ..  ... 

to  be  given  by      partner  his  executors  or  admimstrators  on  demand,  and 
weramnng       ^^^j^  other  sum  of  money  as  the  executors  or  administra- 

toi*s  of  the  deceased  partner  shall  so  become  entitled  to 
as  aforesaid,  with  interest  for  the  same  after  the  rate 
aforesaid,  computed  from  the  death  of  the  deceased 
partner,  to  be  secured  and  paid  as  follows,  that  is  to  say, 
the   surviving  partner  his   executors  or  administrators 

shall  within next  after  such  death  duly  execute  and 

deliver  unto  the  executors  or  administrators  of  the 
deceased  partner  a  bond  (q)  in  a  penalty  double  the  prin- 
cipal sum  payable  to  them,  conditioned  for  the  payment 
of  the  same  sum,  with  interest  after  the  rate  aforesaid 
from  such  death,  or  a  covenant  for  the  payment  of  the 
same  sum  and  interest,  in  manner  following,  that  is  to 
say,  one  equal  third  part  of  tlie  said  principal  sum,  with 
interest  on  the  whole  of  the  said  principal  sum  at  the 
end  of  six  calendar  months  from  the  date  of  such  bond 
or  covenant,  one  other  equal  third  part  of  the  said 
principal   sum,  with   interest  on  so  much  of  the  said 


partner. 


(p)  See  supra,  p.  317. 

Iq)  For  tho  form  of  such  a  bond,  see  supra,   Prc«cedent  liii. 
p.  289. 
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principal  sum  as  Rhall  for  the  time  being  remain  unpaid,  pr«cki>«w  ivn. 
at  the  end  of  twelve  calendar  months  from  the  date  of     BKTwiBNTrro 

such  bond  or  covenant,  and  the  remaining  one  equal  third  " 

part  of  the  said  principal  sum,  with  interest  on  so  much  of 
the  said  principal  sum  as  shall  for  the  time  being  remain 
unpaid,  at  the  end  of  eighteen  calendar  months  from  the 
date  of  such  bond  or  covenant. 

XXXII.  The  sm^viving  partner  his  executoi's  ox  admi-  34.— and  for  the 
nistrators  shall  also  enter  into  a  covenant  with,  or  give  proper  indem- 
and  execute  a  bond  in  a  sufficient  and  reasonable  penalty  y*}^^ 
unto,  the  executors  or  administrator  of  the  deceased 

partner  for  indemnifying  them  and  the  estate  and  effects 
of  the  deceased  partner  against  the  debts  due  from,  and 
the  liabilities  of,  the  partnership,  at  or  after  such  death) 
and  against  all  actions  expenses  claims  and  demands  on 
account  of  the  same ;  and  the  executors  or  administrators 
of  the  deceased  partner  shall  release  and  assign  unto  the 
surviving  partner  his  executors  and  administrators,  all 
the  share  right  and  interest  of  them  the  executors  or 
administrators  of  the  deceased  partner  in  and  to  the 
goodwill  monies  stock-in-trade  debts  and  effects  belong- 
ing or  due  to  the  partnership,  and  as  much  as  in  them 
lies,  empower  and  enable  the  surviving  partner  his  execu- 
tors and  administrators  to  recover  and  receive  the  same. 

XXXIII.  Whenever  any  doubt  difference  or  dispute  35.  Arbitrution 
shall  hereafter  arise  between  the  partners,  or  between 

one  of  them  and  the  executors  or  administrators  of  the 
other,  or  between  their  respective  executors  or  adminis- 
trators, touching  these  presents  or  the  construction 
hereof,  or  any  clause  or  thing  herein  contained,  or  any 
account  valuation  or  division  of  assets  debts  or  liabilities 
to  be  made  as  hereinbefore  is  mentioned,  or  any  other 
thing  in  an}'wise  relating  to  or  concerning  the  partner- 
ship business  or  the  affairs  thereof,  or  the  rights  duties 
or  liabilities  of  either  party  in  connection  therewith,  the 
matter  in  difference  shall  be  referred  to  two  arbitrators 
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PMOPiwT  iTii.  or  their  umpire,  pursuant  to,  and  so  as,  with  regard  to 

the  mode  and  consequences  of  the  reference,  and  in  all 
other  respects,  to  conform  to  the  provisions  in  that 
behalf  contained  in  "  The  Common  Law  Procedure  Act, 
1854,"  or  any  then  subsisting  statutory  modification 
thereof  (r).    In  witness,  &c. 


Lvin, 

pRBCEDWTLvin.  DEED  of  PARTNERSHIP  between  two  persons. for  their 

JOINT  LIVES,  Recitals  and  stipulations  as  to  th^i 
PURCHASE  by  the  intended  partners  of  the  good-wk*l 
and  stock-in-trade  of  their  btisiness^ 


BETWBKN  TWO 

PBRSOBS  FOR 

TOBIR  JOIKT 

LIVES. 


1.  Parties. 


2.  Recital  that 
the  person  from 
whom  the  busi- 
ness is  to  be 
purchased  is 
possessed  of  a 
leasehold  shop, 
fixtures  and 
8tock*in-trade ; 


THIS  INDENTURE  made  the 


day  of 


18-, 


3. — of  the  agree- 
ment to  purchase 
the  shop,  fixtures 


Between  A.  B.  of  &c.  of  the  one  part,  and  C.  D.  of  &c. 
of  the  other  part :  Whereas  tinder  or  by  virtue  of  an 

indenture  of  assignment  dated  the day  of 18 — , 

and  expressed  to  be  made  between  [parties],  the  said 
X.  Y.  [the  seller  of  the  business]  is  entitled  to  the  mes- 
suage and  shop  numbered  in   street  in  

for  the  residue  of  a  term  of years  comi)uted  from 

the day  of 18 — ,  under  and  subject  to  the  rents 

reserved  by,  and  the  covenants  by  the  lessee  contained  in, 

an  indenture  of  lease  dated  the day  of 18 — , 

and  expressed  to  be  made  between  [parties] ;  and  is  also 
entitled  to  the  fixtures  in  the  said  messuage  and  shop, 
and  to  the  goods  and  stock-in-trade  in  the  same  or  else- 
where, and  used  by  him  in  carrying  on  his  trade  or 

business  of  a :  And  whereas  the  said  A.  B.  and 

CD.  have  agreed  to  purchase  from  the  said  X.  Y.  the 


(r)  It  is  thought  that  this  clause  may  in  general  be  omitted  with 
advantage,  see  supra,  p.  325. 
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said  messuage  and  fixtures  for  the  sum  of  £ y  and  ?i«o«>g»T  lyiu. 

also  the  goods  and  stock-in-trade  of  the  said  X.  Y.  which     bxtwbsn  two 
shall  be  in  the  said  messuage  on  the day  of mbir  joikt 


LITBS. 


18 —  at  the  cost  price  thereof,  and  to  become  partners  in  _ 

the  business  of upon  the  terms  hereinafter  men-  and  Btock-in- 

tioned:  NOW  THIS  INDENTURE  WITNESSETH  e^iSSf^. 
that,  for  effectuating  the  said  agreement  in  this  behalf,  ""^^'P' 
each  of  them  the  said  A.  B.  and  C.  D.  (so  far  as  the  -l^mutoai 
stipulations  and  provisions  hereinafter  contained  are  to  thri^ndS 
be  performed  or  observed  by  him  his  executors  or  ad-  partners, 
ministrators),  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  witli  the  other  of  them  his 
executors  and  administrators,  that  they  the  said  A.  B. 
and  CD.  will  become  and  remain  partners  for  the  pur- 
poses and  period,  and  subject  to  the  stipulations  aind 
provisions,  hereinafter  expressed  and  contained,  that  is 
to  say: — 

I.  The  business  of  the  partnership  shall  be  the  trade  ^*  Bosiness 

ABd  place  of 

and  business  of  y  and  shall  be  carried  on  in  the  bmuneBs. 

messuage  and  shop*  at  aforesaid,  or  such  other 

place  or  places  as  the  partners  shall  hereafter  agree 
upon  (a). 

II.  The  partnership  shall  commence  on  the day  6.  Commence- 

of  18 —  (t),  and  shall  continue  during  the  joint  duration  of 

lives  of  the  partners  (c).  partnerahip. 

ni.  If  either  partner  shall  be  desirous  of  determining  7.  Power  for 

.■I  ,  V.  J      i»         "L    jj     •  1    11     •  J"        •       either  partner 

the  partnership,  and  of  such  desire  shall  give  notice  in  to  determine  the 
writing  to  the  other  partner,  or  shall  leave  such  notice  at  ^'^^q^*^  ** 
the  place  where  the  business  of  the  partnership  shall  for  notice. 
the  time  being  be  carried  on,  then  immediately  upon  the 
expiration  of  six  calendar  months  from  the  time  of  such 
notice  having  been  so  given  or  left,  the  partnership  shall 
determine. 


(a)  See  supra,  p.  305.  {h)  See  supra,  p.  306. 

(r)  See  supra,  p.  307. 
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8.  Faiinership 
to  be  determin- 
able on  the 
iMUikruptcj,  or 
brench  of  cove- 
nant of  either 
partner ; 


9. — and  in  snch 
case  one  partner 
may  give  notice 
of  dissolution  in 
the  Gtazette. 


10.  Firm. 


IV.  If  either  partner  shall  be  outlawed  or  adjudicated 
a  bankrupt,  or  shall  take  proceedings  for  liquidation  by 
arrangement  or  composition,  or  compound  with  his 
creditors  (d),  or  do  anything  contrary  to  any  of  the  stipu- 
lations and  provisions  herein  contained,  and  the  other 
partner  shall  thereupon  give  to  him  or  the  trustee  under 
such  bankruptcy  or  proceedings,  notice  in  writing  that 
the  partnership  shall  forthwith  determine,  or  shall  leave 
such  notice  at  the  place  where  the  business  of  tlie 
partnership  shall  for  the  time  being  be  carried  on,  then 
immediately  upon  such  notice  being  so  given  or  left 
the  partnership  shall  determine,  but  without  prejudice 
to  any  remedies  for  the  breach  or  non-performance 
of  any  of  the  stipulations  and  provisions  herein  con- 
tained {e), 

V.  If  the  paitnership  shall  be  dissolved  by  notice 
under  either  of  the  preceding  articles,  the  partner  giving 
such  notice  shall  be  at  Uberty  to  advertise  a  notice  of 
such  dissolution  in  the  London  Gazette,  and  if  necessar}', 
to  sign  the  name  of  the  other  partner  to  such  adveilise- 
ment  or  notice  of  dissolution. 

VI.  The  partnership  shall  be  carried   on   under  the 


Dissolution  of 
partnership  by 
the  bankruptcy 
of  one  partner 
or  the  taking  in 
itxecution  of  his 
share. 


Breach  of  articles 
no  ground  for 
dissolution  when 
relief  can  be 
otherwise  given. 


(d)  Bankruptcy  is  a  dissolution  of  a  partnership,  whether  the 
partnerahip  bo  for  an  iudofinito  ^me,  or  for  a  term,  and  operates  not 
only  as  to  bankrupt  himself,  but  as  to  all  the  other  partnen  inter  se: 
Fox  V.  Hanhiry,  2  Cowp.  448 ;  Ex  parte  Smith,  5  Ves.  297 ;  Crate- 
shay  v.  Collins,  15  Yea  228;  Ex  parte  Williams,  11  Vee.  5.  The 
taking  in  oxocution  of  the  share  of  one  partner  under  a  y?.  fa.  has 
the  same  operation :  Slcipp  v.  Harwood,  2  Swanst.  587  ;  Hahershon  v. 
Blurton,  1  De  G.  ft  Sm.  121.  So  also  has  his  outlawry  or  attainder 
for  treason  or  felony.  Colly er  on  Partnership,  p.  71 ;  see  also 
33  &  34  Vict.  c.  23. 

(e)  A  breach  of  the  partnei'ship  articles  is  not,  it  seems,  in  the 
absence  of  an  express  provision,  a  ground  for  decreeing  the  dissolu- 
tion of  the  partnership,  unless  the  breach  is  of  such  a  character  that 
relief  cannot  be  given  without  dissolution.  (Goodman  x.Whitcoinbe, 
1  Jac.  &  W.  589 ;  see  also  Roberts  v.  Ebehardt,  Kay,  148 ;  Harrison 
V.  Teriant,  21  Bcav.  482.)    And  see  supra,  p.  341,  n.  (e). 
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firm  of  ,  and  all  cheques  bills   notes  letters  and  prbotdbhtlyiii. 

writings  which  shall  be  drawn  accepted  or  written  by  or  botwksh  two 

on  behalf  of  the  partnership  shall  be  signed  in  the  name  Jh^h  joiht 

of  the  firm.  "™- 


VII.  The  capital  of  the  partnership  shall  consist  of  il.  Capital, 
the  sum  of  £ ,  to  be  brought  into  the  partnership  by 

the  partners  in  equal  moieties  in  manner  hereinafter  men- 
tioned, that  is  to  say,"  the  sum  of  £ in  ready  money 

to  be   brought  in  by  the   partners  in   equal   moieties 

(whereof  £ is  intended  to  be  paid  for  the  purchase 

of  the  said  messuage  and  the  fixtures  therein,  and  the 

remaining  £ in  part  purchase  of  the  goods  and  stock 

in  trade  so  agreed  to  be  purchased  as  aforesaid),  and  the 

residue  of  the  said  capital  or  sum  of  £ to  be  made 

up  by  the  joint  promissory  notes  of  the  partners  to  be 

dated  on  the  day  of  18 — ,  and  to  be  made 

payable  at  three,  six,  nine,  twelve,  fifteen  and  eighteen 
months  respectively,  and  which  are  to  be  given  to  the 
said  X.  Y.  in  payment  of  the  residue  of  the  purchase- 
money  of  the  said  goods  and  stock  in  trade. 

VIII.  The  capital  of  the  partnership  may  be  increased  12.  Capital  may 

iiii'ti»i  i.  ^  increaaed  in 

whenever  the  partners  shall  think  fit,  the  amount  of  such  equal  shares :  if 
increase  to  be  contributed  by  the  partners  in  equal  ^nmwrethan"he 
shares  :   but  whenever  either  partner  shall  advance  any  °*\®^»  ^^®  ^^^^^^ 

'  ^  ^  "^    to  be  a  partner- 

greater  sum  than  the  other  he  shall  be  entitled  to  interest  ship  debt. 

at  •  the  rate  of  £5  per  cent,  per  annum  on  the  simi  by 

which  his  share  in  the  said  capital  shall  for  the  time 

being  exceed  the  share  of  his  partner,  and  such  sum  and 

the  interest  thereon  shall  be  considered  a  debt  due  from 

the  partnership  and  shall  be  paid  accordingly. 

IX.  The  said  messuage  and  shop  shall  be  assigned  ^3.  The  shop 

.  ...  to  be  partnership 

unto   the  partners   their  executors   administrators  and  property,  and  to 

....  ±     r       XT-  'J  ^xi_         'jx  ^  held  in  joint 

assigns  as  jomt  tenants  for  the  residue  of  the  said  term  tenancy. 

of  years,  and  the  same  shall  be  considered  and 

remain  partnership  property. 

X.  The  rent  of  the  said  messuage  and  shop  or  of  any  i*.  Outgoings. 

VOL.  V.  A  A 
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FRicKDurTLYin.  placs  whcrc  the  business  of  the  partnership  shall  for  the 
BETWKSH  TWO  time  bcing  be  carried  on,  and  the  expenses  of  obtaining 
tmuaTowx  *  renewal  of  the  lease  of  the  sfidd  messuage  and  shop  in 
"▼"g-  case  the  same  lease  shall  expire  during  the  partnership 
and  it  shall  be  deemed  expedient  to  obtain  a  renewal  of 
the  same,  and  all  repairs  additions  and  alterations  of  in 
to  or  about  the  same,  and  all  taxes  rates  assessments 
payments  for  insurance  against  loss  by  fire  and  other 
outgoings  for  or  in  respect  of  the  same,  and  the  salaries 
wages  and  maintenance  of  aQ  clerks  traveUers  workmen 
servants  and  apprentices  who  shall  be  employed  in  or 
about  the  business  of  the  partnership,  and  all  expenses 
which  shall  be  incurred  in  or  about  the  said  business, 
and  all  duties  debts  and  monies  which  shall  become 
payable  for  or  upon  account  of  the  said  business,  and  the 
interest  upon  all  advances  made  by  either  partner  whereby 
his  share  in  the  capital  shall  for  the  time  being  exceed 
the  share  of  his  partner,  and  all  losses  and  damages 
which  shall  happen  in  or  about  or  in  relation  to  the  said 
business,  shall  be  paid  defrayed  and  borne  by  and  out  of 
the  capital  of  the  partnership  and  the  profits  thereof,  or 
in  case  the  same  shall  become  deficient  then  by  the 
partners  in  equal  shares. 

15.  ProTiBionas       XI.  BoTH  partners  may  reside  in  the  said  messuage 

to  the  occnpaiion  .,  t.j  p  -j-  ±^.      i.  m 

of  the  mearoa«e    SO  to  be  purchased  as  aforesaid,  or  m  any  other  house  at 
belonging  to  the    ^j^ich  the  business  of  the  partnership  may  for  the  time 

being  be  carried  on,  until  the  marriage  of  one  of  them, 
but  after  the  marriage  of  either  partner,  one  only  with 
his  family  shall  reside  in  the  said  messuage,  and  the 
said  C.  D.  shall  have  the  option  of  residing  in  the  said 
messuage  so  to  be  purchased,  or  such  other  house  as 
aforesaid,  he  maintaining  out  of  his  own  means  a  separate 
establishment  of  servants,  and  paying  such  fair  and  rate- 
able proportion  of  the  rents  taxes  and  all  other  outgoings 
payable  in  respect  of  the  said  messuage  or  such  other 
house  as  aforesaid,  as  the  part  of  the  same  which  shall 
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be  so  occupied  by  him  shall  bear  to  the  part  occupied  by  pmctowttlviii. 

the  partners  for  partnership  purposes ;  and  in  case  the  nrrwnir  two 

said  C.  D.  shall  not  choose  so  to  reside,  then  the  said  thwrjoibt 

A.  B.  may  reside  in  the  said  messuage  or  such  other ^^^"^ 

house  as  aforesaid,  upon  the  same  terms  as  those  upon 
which  the  said  C.  D.  might  have  resided  therein,  and  as 
hereinbefore  provided. 

[Here  imert  Articles  IX,   to  XXIX,,   both   inclusive, 
from  Precedent  LVIL,  p.  341,  et  seqJ] 

XXXIII.  Within  six  calendar  months  after  the  deter-  16.  Provision  for 
mination  of  the  partnership  by  notice  under  Articles  III.  affaim  of  the 
and  IV.  a  fuU  and  general  account  in  writing  shaU  be,  &c.  JeteSuon'^by 
[Provision  for  winding  up  the  affairs  of  the  partnership,  as  notice. 

in  Precedent  LVII.,  Article  XXX.,  supra,  p.  846.] 

XXXIV.  If  either  partner  shall  die  before  the  partner-  17.  K  one  part- 

ner die  during 

ship  shall  have  been  determined  by  notice  as  aforesaid,  the  partnenhip, 

the  survivor  shall  carry  on  the  business  of  the  partner-  JariyonThe  ^ 

ship  on  the  joint  accoimt  of  himself  and  the  executors  or  ^?*"'^  ^°f  ,^ 

,    ,  himself  and  the 

administrators  of  the  deceased  partner  for  twelve  calendar  representatives 

months  from  the  death  of  the  deceased  partner,  unless  Dartner  for  a 

the  .»n™>g  paring  .^  p„ri„„dy  dechre  such  option  ^  «-. 
as  is  next  hereinafter  mentioned. 

XXXV.  At  or  before  the  expiration  of  twelve  calen-  18.— and  the 
dar  months  from  the  death  of  either  partner  as  aforesaid  ^  have  the 
the  survivor  shall  declare  his  option  (/)  either  to  pur-  ^"^''tifeTe- 
chase  the  share  and  interest  of  the  deceased  partner  in  <»M«d  partner's 

sharei  or  of 

the  stock  in  trade  capital  and  effects  of  the  partnership  winding  up  the 

upon  the  terms  hereinafter  mentioned,  or  to  aUow  the  ^^^T^ 

said  stock  in  trade  capital  and  effects  to  be   divided  »■  on  a  dissoiu- 

'^  tion  hj  notice. 

between  himself  and  the  executors  and  administrators  of 
the  deceased  partner  in  manner  in  which  the  same  are 
hereinbefore  directed  to  be  divided  between  the  partners 
in  case  the  said  partnership  shall  be  determined  by  notice 
as  aforesaid;  and  in  case  such  surviving  partner  shall 


(/)  See  Bupra,  p.  317. 
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pRKOBDMTLTiii,  dcclare  his  option  to  allow  the  said  stock  in  trade  capital 
BBTwsBNTvo     and  effccts  to  be  so  divided  as  aforesaid,  then  the  same 

shall  forthwith  be  so  divided  accordingly ;  and  upon  such 
division  all  such  deeds  and  things  shall  be  executed  and 
done  by  the  surviving  partner  and  the  executors  or  ad- 
ministrators of  such  deceased  partner  respectively  as  are 
hereinbefore  directed  to  be  made  and  done  by  the  partners 
on  a  division  made  between  them  during  their  joint  lives 
as  aforesaid. 
19.  ProviBion  for      XXXVT.  Ip  on  the  death  of  either  partner  as  afore- 
value  of  the  de-    Said,  the  survivor  shall  declare  his  option  to  purchase  the 
^ixe\nc«^%he  share  and  interest  of  the  deceased  partner  in  the  stock 
Burvivor  decOare    jn  trade  capital  and  eflfects  of  the  partnership,  a  full  and 

his  option  to 

purchase  it;         true   account  shall  be  taken  of  all  the  stock  in  trade 

monies  debts  and  effects  belonging  or  due  to  the  partner- 
ship, or  due  by  the  partnership,  including  in  such  account 
as  a  debt  due  &om  the  partnership  any  capital  which  shall 
have  been  advanced  by  one  of  the  partners  in  excess  of 
that  advanced  by  the  other,  and  in  such  account  all  bad 
or  doubtful  debts  due  to  the  partnership  shall  be  taken  at 
a  fair  valuation,  and  a  fair  valuation  shall  be  made  by  the 
surviving  partner  and  the  executors  or  administrators  of 
the  deceased  partner,  of  the  lease  or  leases  messuage  or 
messuages  stock  in  trade  fixtures  and  effects  of  the  part- 
nership which  shall  require  and  be  capable  of  valuation 
(provided  that  in  case  such  account  shall  be  taken  during 
the  subsistence  of  the  present  lease  or  any  future  lease  of 

the  said  messuage  and  shop  in ,  the  same  lease  and 

the  goodwill  of  the  business  as  connected  with  the  same 
messuage  or   shop  shall  not  be  valued  at  more  than 

£ ,  but   so   that   the   provision   as   to  liipiting  the 

amount  to  £ shall  not  apply  to  any  other  messuage 

or  shop  or  the  goodwill  connected  therewith),  and  from 
such  account  and  valuation  the  value  of  the  share  or 
interest  of  the  deceased  partner  or  of  his  executors  or 
administrators  in  the  stock  in  trade  capital  and  property 
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of  the  partnership  shall  be  duly  estimated  ancl  ascer-  pmobdbht  Lvin. 
tained,  and  the  surviving  partner  shall  purchase  such     between  two 
share  or  interest  at  the  value  or  price  so  ascertained,  and      thei/joint 
shall  pay  such  value  or  price  to  the  executors  or  admi-         ^^^^ 
nistrators  of  the  deceased  partner  (together  with  such  — *nd  for  deter- 
debt  in  respect  of  excess  of  capital,  if  any,  as  aforesaid,  of  payment  of 
as  may  be  owing  from  the  said  business  to  the  estate  of  Jhe^urtiviM 
the  deceased  partner),  by  six  equal  instalments  at  the  partner; 
end  of  three  six  nine  twelve  fifteen  and  eighteen  calendar 
months  respectively  from  the  time  of  such  value  or  price 
having  been  so  estimated  and  ascertained  as  aforesaid, 
and  shall,  immediately  after  such  value  or  price  shall  — *ndthe 

,  ,  security  to  bo 

have  been  so  estunated  and  ascertained,  give  and  execute  giyen  for  snch 
to  the   executors  or    administrators    of    the  deceased  ^^^'^   ' 
partner  a  bond  in  an  adequate  penal  sum  for  securing 
the  payment  of  the  said  value  price  or  purchase  money 
by  the  instalments  and  at  the  periods  aforesaid;   and  —and the in- 
shall  also  give  and  execute  to  them  another  bond  in  an  given  against  the 
adequate  and  reasonable  penal  sum,  or  enter  into  a  cove-  p^erahip.  *^^ 
nant  with  them,  for  indemnifying  the  heirs  executors  and 
administrators  and  the  estate  and  effects  of  the  deceased 
partner  against  the  debts  due  from  the  partnership  at  the 
time  of  such  death,  and  against  all  actions  damages  and 
expenses  on  account  of  the  same. 

XXXVII.  As  soon  as  the  surviving  partner  shall  have  20.  The  repre- 
executed  and  given  such  bond  or  bonds  and  covenant  as  deceased  partner 
aforesaid,  the  executors  or  administrators  of  the  deceased  jLlgnmente'anr 
partner  shall  release  and  assign  unto  the  survivor  his  gi^«  proper 

,    ,  .  power  to  the  Bur- 

executors  administrators  and  assigns,  aU  the  share  right  yiying  partner. 

title  and  interest  of  the  deceased  partner  in  and  to  the 
estate  debts  and  effects  belonging  or  due  to  the  partner- 
ship, and  empower  and  enable  him  and  them,  as  much  as 
in  them  lies,  to  recover  and  receive  the  same. 

XXXVIII.  [Arbitration  clause,  supra,  p.  849.]    In  wrr-  21-  Arbitration 

cjaiiBe* 
NESSy  &C. 
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PREOSDKHT  LIZ. 


BETWEEH  TWO 
MEDICAL  MEV. 

1.  Parties. 

2.  B«citfaof 
agreement  for 
partnerflhip. 


8.  Testatum ; 

— mutual  cove- 
nants by  the  in- 
tended partners 
to  become 
partners. 


LIX. 

DEED  of  PABTNEBsmp  between  two  medical  men  Jot  a 
TERM  determinable  on  the  death  of  either. 


4.  Business  and 
place  of  business. 


THIS  INDENTURE  made  the 


day  of 


18-, 


Between  A.  B.  of  &c.  of  the  one  part,  and  C.  D.  of  &<;. 
of  the  other  part :  Whereas  the  said  A.  B.  has  for  many 
years  carried  on  business  as  a  surgeon  apothecary  and 

accoucheur,   at  in  the  county  of  ,   and  has 

agreed  with  the  said  C.  D.  to  admit  him  into  plu*tnership 

on  consideration  of  the  payment  of  the  sum  of  £ (a), 

and  upon  the  conditions  hereinafter  mentioned:  NOW 
THIS  INDENTURE  WITNESSETH  that,  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the 

sum  of  £ upon  the  execution  hereof  paid  to  the  said 

A.  B.  by  the  said  C.  D.  (the  receipt  whereof  the  said 
A.  B.  doth  hereby  acknowledge),  each  of  them  the  said 
A.  B.  and  C.  D.  (so  far  as  the  stipulations  and  provisions 
hereinafter  contained  are  to  be  performed  or  observed  by 
him  his  executors  or  administrators),  doth  hereby  for 
himself  his  heirs  executors  and  administrators  covenant 
with  the  other  his  executors  and  administrators,  that 
they  the  said  A.  B.  and  C.  D.  will  become  partners  for 
the  purposes  and  period,  and  subject  to  the  stipulations 
and  provisions  hereinafter  expressed  and  contained,  that 
is  to  say : — 

I.  The  business  of  the  partnership  shall  be  the  busi- 
ness profession  or  practice  of  surgeons  apothecaries  and 
accoucheurs,  and   shall  be  carried  on  at  the   present 

surgery  of  the  said  A.  B.  at as  aforesaid,  or  at  such 

other  place  or  places  as  the  partners  shall  agree  upon  (&). 


(a)  As  to  the  payment  of  a  premium,  see  supra,  p.  30d,  n.  (e). 
(6)  See  supra,  p.  305. 
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n.  The  partnership  shall 'commence  as  from  the precbdeht  ux. 

day  of 18 — (c),  and  shaU  continue  for  the  term  of  seven  betwuk  two 

years  from  that  date/if  both  partners  shall  so  long  live  (d),  ^ L 


in.  The  partnership  shall  be  carried  on  under  the  ^-  Commence- . 

'^  ^  ment  and  dura- 

firm  of  "  B.  and  D."  tion  of  partner- 

rV.  The  capital  of  the  partnership  shall  consist  of  the  ^  ^^^^ 
present  fixtures   stock   of   surgical  instruments    drugs  7.  capital. 
bottles  and   other  things  now  being  in  or  belonging  to 
the  said  surgery  of  the  said  A.  B.,  and  of  the  stock  of 
surgical  instruments  drugs  bottles  and  other  things  now 
being  in  or  belonging   to   the   present  surgery  of  the 

said  C.  D.  and  of  the  sum  of  £ brought  into  the 

business  by  him  («),  and  of  such  further  fixtures  sur- 
gical instruments  drugs  bottles  and  other  things  as  shall 
from  time  to  time  be  required  for  effectually  carrying 
on  the  said  business,  and  the  same  when  so  required 
shall  be  purchased  out  of  the  partnership  funds,  and  if 
they  shall  be  insufficient,  by  the  partners  in  equal  shares, 
and  the  whole  of  such  capital  shall  belong  to  the  partners 
in  equal  shares. 

V.  The  bankers  of  the  partnership  shall  be  the 8*  Bankers. 

Banking  Company  at aforesaid,  or  such  other  bank 

as  the  partners  shall  mutually  agree  upon,  and  all  monies 
belonging  or  payable  to  the  partnership  shall  be  paid  into 
the  said  bank  to  the  credit  of  the  partnership  account 
there. 

YI.  No  rent  shall  be  paid  to  the  said  A.  B.  for  the  use  9.  Oatgoings  to 
by  the  partners  of  his  present  surgerj^  but  the  rent  of  ^^^^l  °^ 
an)"  other  surgery  or  place  where  the  business  of  the  profits,  or  in 

,  ,  ,  case  of  deficiency. 

partnership  shall  for  the  time  being  be  carried  on,  and  bj  partners  in 

equal  shares. 

(c)  See  sapia,  p.  306. 

(d)  See  supra,  p.  307. 

(e)  In  the  instnmiGnt  from  which  the  Precedent  in  the  text  was 
taken,  this  sum  was  brought  in  by  G.  D.  in  consequence  of  the  yalue 
of  the  stock-in-trade  of  A.  B.  exceeding  the  value  of  his  own  by 
this  sum. 
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PBBOXDRirT  LIX. 


BETWEEN  TWO 
XEDIOAL  XEH. 


10.  Partners  may 
draw  out  weekly 
Bums,  refunding 
at  the  end  of  the 
half  year  in  case 
of  deficiency  of 
profits. 


11.  The  junior 
partner  to  reside 
at  a  house  ad* 
joining  surgery. 


12.  Partners 
to  attend  to 
business. 


all  taxes  rates  assessments  and  outgoings  in  respect 
thereof,  and  in  respect  of  the  present  surgery,  and  the 
salaries  wages  and  maintenance  of  all  assistants  ap- 
prentices and  servants  who  shall  be  employed  in  or 
about,  and  all  expenses  which  shall  be  incurred  in  or 
about,  and  all  debts  and  monies  which  shall  be  payable 
on  account  of,  and  all  losses  and  damages  which  shall  be 
incurred  in  relation  to,  the  business  of  the  partnership, 
shall  be  paid  and  borne  by  and  out  of  the  capital  aud 
profits  of  the  partnership,  and  in  case  the  same  shall  be 
deficient,  then  by  the  partners  in  equal  shares. 

VII.  Each  partner  may,  in  every  week  during  the 
partnership,  draw  out  for  his  own  separate  use  the  sum 

of  £ ,  but  if  at  the  end  of  any  half-year  it  shall 

appear,  upon  taking  the  half-yearly  general  account  here- 
inafter directed,  that  his  share  in  the  net  profits  of  such 

half-3'ear  shall  not  have  amounted  to  the  sum  of  £ 

[the  total  amount  of  his  weekly  aUmcancesl,  then  within 

days  after  such  half-yearlj'^  general  account  shall 

have  been  taken  and  signed,  he  shall  refund  the  sum  by 
which  the  amount  which  he  shall  have  drawn  out  exceeds 
his  share  in  the  net  profits,  but  without  interest. 

VIII.  The  said  C.  D.  shall,  during  the  partnership, 
reside  at  the  house  of  the  said  A.  B.  adjoining  the  said 
surgeiy,  as  tenant  from  year  to  year,  at  the  net  annual 

rent  of  £ ,  payable  half-yearly,  on  the  day  of 

and  the day  of in  every  year. 

IX.  Both  partners  shall  at  all  times  during  the  part- 
nership diligently  and  faithfiilly  employ  themselves  in 
and  about  the  business  of  the  partnership,  and  carry  on 
and  conduct  tlie  same  for  the  greatest  advantage  of  the 
partnership,  but  the  said  C.  D.  shall  exclusively  and 
regularly  attend  to  the  dispensing  department  of  the 
business,  and  shall  attend  all  patients  who  may  require 

attendance  between  the  hours  of in  the  evening  and 

in  the  morning,  except  such  of  the  patients  usually 
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attended  by  the  said  A.  B.  as  he  shall  think  proper  to  pbecimht  ux. 

attend.  between  two 

X.  Each  partner  may,  at  his  own  separate  risk,  and  medical  men. 
without  fee  or  reward,  give  professional  advice  and  assist-  ^3.  Partners 

-    .     ™*y  fi^^®  p*^" 

ance  and  supply  medicines  to  any  member  of  his  family  fessional  advice 
in  the   degree   of   relationship  of   father  mother  child  SemLra  of  their 
grand-child  brother  or  sister,  or  their  respective  wives  ^*™i^»es, 
or  husbands,  but  in  case  any  emolument  shall  arise 
therefrom,  the  same  shall  be  for  the  benefit  of   the 
partnership. 

XI.  The  said  A.  B.  shall  within  a  reasonable  time  li.  Senior  part- 
after  the  commencement  of  the  partnership  introduce  the  junior  partner, 
said  C.  D.  to  all  the  patients  consultmg  the  firm;  but,  the*c*ho^^''of  ' 
except  where  any  particular  patient  or  family  shall  ex-  patients ;  and 

,  ,  ,       each  partner 

pressly  require  the  attendance  of  the  said  C.  D.,  the  said  to  attend  to  his 
A.  B.  shall  have  the  choice  of  attending  such  of  the  noTinterfCTe  ***  ' 
patients  consulting  the  firm  as  he  shall  think  proper,  and  ^*^  *^®  ^®'- 
where  either  partner  shall  attend  any  patient  or  family, 
the  other  partner  shall  not  in  any  manner  interfere  with 
him  in  such  attendance,  or,  except  in  his  absence  or  in 
the  case  provided  for  by  the  9th  Article,  attend  such 
patient  or  family,  but  nevertheless  all  professional  busi- 
ness by  either  partner  shall  be  carried  on  for  the  benefit 
of  the  partnership. 

XII.  Each  partner  shall,  during  the  partnership,  pro-  15.  Each  partner      > 
vide  for  himself  all  such  horses  and  carriages  as  shall  be  ^if  with  horsea, 
necessary  to  enable  him  effectually  to  attend  to  the  busi-  *^ 

ness  of  the  partnership,  and  shall  maintain  and  keep  the 
same  at  his  sole  expense. 

Xni.  Each  pai-tner  shall  be  just  and  faithful  to  the  i6.  Partners  to 
other  partner  and  to  the  partnership  in  all  transactions  ^^f^  render"^** 
relating  to  the  business   thereof  and  in  particular  will  accounts  when 
make  proper  and  faithful  entries  in  the  books  of  the 
partnership    of    all    attendances    upon,    and    medicine 
supplied   to,  the   patients   by  him,  and  will  render  to 
the  other  partner  a  just  and  faithful  account  of  all 


^■^ 
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FRICIDKITT  LIZ. 


BITWSIH  TWO 
MKDIOAL  XXN. 

17. — ^not  to  em- 
ploy partnership 
monies  except 
in  partnership 
bnsinefls; 


18. — ^not  to  en- 
gage in  any  other 
business  without 
consent; 

19. — not  to  as- 
sign their  shares 
without  consent; 


20.— not  to  take 
any  assLstant, 
ftc.,  without 
•consent ; 


21. — not  to 
accept  any  pro- 
fessional office 
without  consent. 


22.  Books  of 
account  to  be 
kept. 


such  transactions  when  the  same  shall  be  reasonably 
required  (/). 

XrV.  Neither  partner  shall,  without  the  consent  in 
writing  of  the  other  partner,  employ  any  of  the  monies  or 
effects  of  the  partnership,  or  engage  the  credit  thereof, 
except  in  the  regular  course  of  the  business  and  for  the 
benefit  of  the  partnership  (/). 

XV.  NEirHER  partner  shall  during  the  partnership, 
without  such  consent  as  aforesaid,  engage  in  any  other 
trade  profession  or  business,  or  in  any  speculation. 

XVI.  NErrHER  partner  shall,  without  such  consent  as 
aforesaid,  assign  his  share  or  part  with  his  interest  in 
the  partnership  (g). 

XVII.  Neffher  partner  shall  take  any  assistant  ap- 
prentice or  articled  pupil,  or  hire  or  dismiss  any  assistant 
or  servant  engaged  in  the  business  of  the  partnership, 
without  the  consent  of  the  other  partner,  and  the  fees  or 
other  payments  received  from  any  apprentice  or  articled 
pupil  shall  be  for  the  benefit  of  the  partnership. 

XVIII.  Neffher  partner  shall  accept  any  professional 
office  which  shall  be  remunerated  by  means  of  fees  or 
salary  or  otherwise,  without  the  consent  of  the  other 
partner,  and  the  emoluments  of  every  such  office  shall  be 
held  by  the  partner  accepting  the  same  for  the  benefit  of 
the  partnership. 

[Here  insert  Articles  Nos.  XXIII.,  XXIV.,  and  XXV,, 
from  Precedent  LVII.,  supra,  p.  344.] 

XXII.  Proper  books  of  account  shall  be  kept  by  the 
partners,  and  full  and  correct  entries  shall  be  made  there- 
in of  all  attendances  upon  and  medicine  supplied  to  the 


(/)  See  supra,  p.  341,  n.  (e). 

{g)  The  better  opinion  is  that  the  assignment  by  one  paitner  of 
his  share  in  the  partnership  without  the  consent  of  his  oo-partner 
operates  as  a  dissolution  of  the  partnership.  See  Heath  T.  San^ 
sum,  4  B.  &  Ad.  172,  and  Jefferya  v.  Smithy  3  Buss.  158. 
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patients  of  the  partnership,  and  of  all  such  other  matters 
transactions  and  things  as  are  usually  written  and  entered  betwsbit  two 
in  books  of  account  kept  by  persons  engaged  in  the  busi-  ^"^'^^  ^*^' 
ness  of  surgeons  apothecaries  and  accoucheurs,  and  the 
same  shaU  be  posted  and  kept  by  or  under  the  personal 
superintendence  of  the  said  C.  D.,  and  shall  be  kept  at 
the  surgery  or  place  of  business  for  the  time  being  of  the 
partnership,  and  shall  be  open  at  all  times  to  the  inspec- 
tion and  examination  of  each  partner,  and  each  partner 
shall  be  at  liberty  to  take  copies  of  or  extracts  from  such 
books  at  pleasure. 

XXni.  On  the day  of and  the day  of  23.  Half-yearly 

J  ,  -  .  ,.         general  account 

18 — ,  and  on  the  same  days  m  every  succeeding  to  be  taken. 


year,  or  within  seven  days  after  each  of  such  days,  a  full 
and  general  account  in  writing  shall  be  made  and  taken 
by  the  partners  of  all  the  monies  stock  in  trade  debts 
and  effects  belonging  or  due  to  the  partnership,  and  of 
all  debts  and  monies  due  by  the  partnership,  and  of  all 
such  other  matters  and  things  as  are  usually  compre- 
hended in  general  accounts  of  the  like  nature  taken  by 
persons  engaged  in  the  profession  or  business  of  surgeons 
ax)othecaries  and  accoucheurs,  and  a  just  valuation  shall 
be  made  of  all  the  particulars  included  in  each  such  half- 
yearly  general  account  which  require  and  are  capable  of 
valuation,  and  each  such  account  and  valuation  shall  be 
copied  in  duplicate,  and  each  copy  shall  be  signed  by 
both  partners  within  one  calendar  month  after  the  account 
shall  have  been  taken,  and  each  partner  shall  take  one  of 
the  said  copies  when  so  signed  into  his  custody,  and 
shall  be  bound  thereby,  except  that,  if  and  whenever  any 
manifest  error  shall  be  found  therein  within  six  calendar 
months  after  being  so  signed,  and  shall  be  signified  by 
either  partner  to  the  other,  such  error  shall  be  recti- 
fied {h). 


(h)  See  supra,  p.  313. 


364  •  PARTNEESHIP  DEEDS. 

PRKJEDBITT  Lix.  XXIV,  The  partners  shall  be  entitled  to  the  net 
BKTW1BEN  TWO  profits  of  the  business  in  the  proportions  following,  that 
MBDicAL  jiKK.  ^  jg  ^  ^^^^  durfng  the  first  two  years  of  the  partnership 

24.  Partners  to    the  Said  A.  B.  shall  be  entitled  to  two  equal  third  shares, 

be  entitled  to 

net  profits  in  and  the  Said  CD.  to  one  equal  third  share,  and  after- 
^^*  ®  '    wards  the  partners  shall  be  entitled  to  the  said  net  profits 

in  equal  shares,  and  the  share  of  each  partner  shall  be 
carried  to  his  credit  in  the  books  of  the  partnership 
immediately  after  every  such  general  half-yearly  account 
shall  have  been  taken  and  signed,  and  may  be  drawn  out 
at  pleasure. 

25.  If  either  XXV.  If  either  partner  shall  at  any  time  during  the 
abroad'^for  thw  partnership,  go  and  remain  out  of  the  United  Kingdom 
months,  &c.,        f^j.  h^qq  consecutive  calendar  months  without  the  con- 

the  other  maj 

determine  the      sent  of  the  Other  partner,  or  shall  do  any  act  whereby  he 

partnenhip.  * 

may  be  deprived  of  the  privilege  of  practising  as  a  sur- 
geon apothecary  or  accoucheur  in  England,  the  other 
partner  may,  by  notice  in  writing  delivered  or  sent  by 
post  to  the  partner  so  offending,  or  left  for  him  at  his 
usual  place  of  abode  in  England,  or  at  the  surgery  of  the 
partnership,  determine  the  partnership,  and  immediately 
upon  such  notice  being  delivered  sent  or  left,  the  part- 
nership shaU  determine  (i). 

26.  If  the  father      XXVI.  If  A.  D.,  the  father  of  the  said  C.  D.,  shall 

of  one  partner         -i      •        >  i  a  i  •  *  •  ^t. 

shall  practise  in  during  the  partnership  practise  as  a  surgeon  apothecary 
the  same  town,     ^j.  accoucheur  within  twenty  miles  of aforesaid,  the 

the  son  to  pay  a  j  » 

stated  sum  to       said  CD.  shall  pay  to  the  said  A.  B.  the  sum  of  £ 

who  may  deter-  as  and  by  wav  of  liquidated  damages,  and  the  said 
ncrahiih*'^*^       A.  B.  shall  have  the  same  power  of  determining  the 

partnership  as  by  tlie  last  preceding  article  is  given  to 
either  partner  in  case  of  the  other  offending  as  mentioned 
in  that  article. 

27.  Provision  for       XXVII.  If  the  partnership  shall  be  determined  under 

the  purchase  of 

ofTending  part-      either  of  the  two  last  preceding   articles,  the  partner 

ner*s  share. 

(i)  See  supra,  323. 


PARTNERSHIP  DEEDS.  365 

determining  the  partnership  shall   have  the  option  of   pawjKDiHT  ux. 
taking  and  paving  for  the  share  of  the  oifending  partner,     bbtveen  two 
or  of  the  said  C.  D.,  as  the  case  may  be,  in  the  same     ""^'^^  ^"'' 
manner  as   is  hereinafter  provided  in  the  case  of  the 
death  of  either  partner,  if  sach  option  be  signified  in  the 
notice  determining  the  partnership,  and  if  such  option 
shall  not  be  so  signified,  the  partnership  affairs  shall 
be  wound  up  in  the  same  manner  as  if  the  partnership 
had  expired  by  effluxion  of  time. 

XXym.  If  the  partnership  shall  be  determined,  under  28.  If  the  part- 
either  of  the  articles  mentioned  in  the  last  article,  the  detOTiSnwi  ^ 
offending  partner,  or  the  said  C.  D.,  as  the  case  may  be,  under  the  last 

o  I  y  »  J        >    provision,  the 

shall  not,  during  the  remainder  of  the  said  term   of  offending  partner 

. .  .1  not  to  practise 

seven  years,  practise  as  a  surgeon  apothecar}'  or  accou-  within  certain 

cheur  within miles  of aforesaid  (fc),  or  attend  ^**^ 

any  person  by  whom  the  partnership  or  the  other  partner 
shall  have  been  or  shall  thereafter  be  employed,  and  if 
and  whenever  there  shall  be  a  breach  of  this  present 
article,  the  partner  committing  such  breach  shall  imme- 
diately upon  every  such  breach  pay  to  the  other  partner 

the  sum  of  £ as  and  by  way  of  liquidated  damages, 

XXIX.  Ip  either  partner  shall  be  desirous  of  retiring  29.  Either  part- 
from  the  partnership  before  the  end  of  the  said  term  of  ^ponnoti^?™ 
seven  years,  and  of  such  desire  shall  deliver  send  or  leave 
in  manner  aforesaid  a  notice  in  writing  to  or  for  the  other 
partner,  then  at  the  end  of  the  cuiTent  year  of  the  part- 
nership happening  next  after  tlie  expiration  of  six 
calendar  months  from  the  time  of  such  notice  being 
delivered  sent  or  left,  the  partnership  shall  determine, 
and  the  other  partner  shall  have  the  option  of  taking  and 


{k)  See  supra,  p.  323,  and  Vol.  II.  pt.  i.,  p.  651,  n.  (/),  3rd  ed.  It 
is  now  settled  that  the  distance  is  to  be  measured,  not  by  the 
nearest  mode  of  practicable  access,  but  in  a  straight  line,  *'as  the 
crow  flies."  {Mouflet  v.  Cole,  L.  R.  8  Ex.  (Ex.  Ch.)  32.)  Further, 
in  calculating  the  distance  no  allowance  is  to  be  made  for  the  curva- 
ture of  the  earth,  or  for  inequalities  of  the  suiiace  (S.  C). 
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PXIOSDEVT  LIX. 

BBTWXSN  TWO 
HKDIGAL  MEN. 


30.  If  partner- 
ship determined 
under  preceding 
article,  retiring 
partner  not  to 
practise  in  the 
same  town  for 
a  certain  term. 


81.  Power  to 
advertise  disso- 
lution. 


32.  Provision  in 
case  of  death  of 
either  partner. 


33.  And  if  the 
option  given  bj 
the  last  article 
be  exercised,  all 
papers  to  be  de- 
livered to  the 
surviving 
partner. 


paying  for  the  share  of  the  retiring  partner  in  the  same 
manner  as  is  hereinafter  provided  in  the  case  of  the  death 
of  either  partner,  if  he  shall  signify  such  option  in 
writing  before  the  end  of  such  year,  and  if  he  shall  not 
signify  such  option  within  the  period  aforesaid,  the 
partnership  affairs  shall  be  wound  up  in  the  same 
manner  as  if  the  partnership  had  determined  by  effluxion 
of  time. 

XXX.  If  the  partnership  shall  be  determined  under 
the  last  preceding  article,  the  retiring  partner  shall  not, 

during  the following  years,  directly  or  indirectly, 

either  as  principal  or  assistant  or  otherwise,  practise  as  a 

surgeon  apothecary  or  accoucheur  within miles  of 

aforesaid. 

XXXI.  If  the  partnership  shall  be  determined  under 
any  of  the  preceding  articles,  either  partner  shall  be  at 
liberty  [mpra,  Article  F.,  p.  852]. 

XXXII.  If  either  partner  shall  die  during  the  said 
term  of  seven  years,  the  surviving  partner  shall  have  the 
option  of  taking  and  paying  for  the  share  of  the  deceased 
partner  at  a  valuation  to  be  made  under  the  provision 
for  arbitration  hereinafter  contained,  provided  that  such 
option  is  signified  in  writing  to  the  executors  or  adminis*- 
trators  of  the  deceased  partner  within  six  calendar  months 
after  his  death ;  and  if  he  shall  not  exercise  such  option 
within  the  period  last  aforesaid,  the  partnership  afihirs . 
shall  be  wound  up  in  the  same  manner  as  if  the  partner- 
ship had  determined  by  effluxion  of  time. 

XXXIII.  Upon  the  death  of  either  partner,  and  the 
exercise  by  the  surviving  partner  of  the  option  given  to 
him  by  the  last  preceding  article,  all  books  prescriptions 
papers  and  writings  relating  exclusively  to  the  business 
of  the  firm  or  to  the  patients  consulting  the  firm  shall  be 
deemed  to  belong  to  the  surviving  partner,  and  such  of 
the  same  books  prescriptions  papers  and  writings  as 
shall  be  in  the  possession  or  under  the  control  of  the 
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executors  or  administrators  of  the  deceased  partner  shall  bbmoedmit  ux. 
be  forthwith  delivered  to  the  surviving  pai'tner.  bktwevn  two 

XXXIV.  Within  three  calendar  months  after  the  de-    ^.  ^ '_ 

termination  of  the  partnership  by  effluxion  of  time,  a  full  ^^^^  of^^^. 
and  general  account  [supra,  p.  346].  Ji^^'if*^^^^*"  ^ 

XXXV.  Whenever  any  dispute   question   difference  settled. 

or  controversy  shall  arise  between  the  parties  hereto  ^p-  Arbitration 

"  ^    ^  ,         clause. 

or  their  respective  executors  or  administrators  touching 
these  presents,  or  any  clause  matter  or  thing  herein  con- 
tained, or  the  construction  hereof,  or  any  matter  in  any 
way  connected  with  these  presents,  or  the  operation 
hereof,  or  the  rights  duties  or  liabilities  of  either  party  in 
connection  with  the  premises,  or  whcperer  tmy  yahtatten 
riiall  bo  roquifcd,  the  matter  in  difference  oi^  valuation 
shall  be  referred  to  ^^  arbitrator  to  be  named  by  the 
President  for  the  time  being  of  the  College  of  Surgeons^ 
or  failing  such  nomination  for  fourteen  days  after  an 
application  by  either  party^to  two  arbitrators  or  their 
umpire,  pursuant  to  and  so  as  with  regard  to  the  mode 
and  consequence  to  the  reference  in  either  case,  and 
in  all  other  respects  to  conform  [supra,  p.  349].     In 

WITNESS,  &c. 
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PRBOBDBHT  LX« 


BXTWKBH 
SOUCITOBg. 


LX. 

DEED  0/ PARTNERSHIP  between  three  London  solici- 
tors, TWO  of  them  having  carried  on  business  in 
partnership  previously,  and  taking  in  their  managing 
CLERK  as  a  partner.  Provision  for  the  senior 
partner  RETIRING,  and  for  securing  an  annuity 
to  himself  or,  on  his  death,  to  his  widow,  and  for 
another  partner  introducing  his  son. 


1.  FortieB. 


THIS  INDENTURE  made  the 


day  of 


18—, 


2.  Recital  of  two 
of  the  partners 
having  carried 
on  business  in 
partnership  ; 

3. — of  agreer 
ment  to  take  in 
third  partner. 


4.  Testatum ; 

— mutual  cove- 
nants by  part- 
ners to  enter 
into  partnership. 


5.  Business. 


Between  A.  B.  of  &c.  of  the  first  part,  C.  D.  of  &c.  of 
the  second  part,  and  E.  F.  of  &c.  of  the  third  part: 
Whereas  the  said  A.  B.  and  C.  D.  have  for  some  years 
past   caiTied    on   business   in  partnership   as   solicitoi*s 

at ,  in  the  city  of  London,  and  the  said  E.  F.  has 

for  many  years  acted  as  their  managing  clerk :  And 
whereas  the  said  A.  B.  and  C.  D.  have  agreed  to  admit 
the  said  E.  F.  into  partnership  upon  the  terms  hereia- 
after  mentioned :    NOW  THIS  INDENTURE  WIT- 

« 

NESSETH  that,  in  pursuance  of  the  said  agreement, 
each  of  them  the  said  A.  B.,  C.  D.,  and  E.  F.  (so  far 
as  the  stipulations  and  provisions  hereinafter  contained 
are  to  be  performed  and  observed  by  him  his  executors 
and  administrators),  doth  hereby  for  himself  his  heirs 
executors  and  administrators,  covenant  with  the  others 
their  executors  and  administrators,  and  also,  as  it  sepai'ate 
covenant,  with  each  of  the  others  his  executors  and  ad- 
ministrators, that  they  the  said  A.  B.,  C.  D,  and  E.  F. 
will  become  and  remain  partners  as  solicitors  for  the 
purposes  and  period,  and  subject  to  the  stipulations  and 
provisions,  hereinafter  expressed  and  contained,  that  is  to 
say  ;— 

I.  The  business  of  the  partnership  shall  consist  of  the 
ordinary  business  of  a  solicitor  of  the  Supreme  Court  of 
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Judicature^  and  shall  include   conveyancing,  acting   as   p&iobdbrt  lz. 
agents  for  country  solicitors,  and  the  holding  of  offices       betwkeh 
of  auditor  steward  receiver  of  rents  and  other  offices  of      bomoitobs. 
profit  usually  held  by  solicitors  (a). 

II.  The  partnership  shall  commence  on  the day  6.  Commence- 

of 18 —  (b),  and  shall  continue  for  the  period  of  tionofpartoCT- 

fourteen  years,  if  the  said  A.  B.,  C.  D.  and  E.  F.  or  any  "^P- 

two  of  them  shall  so  long  live  (c). 

III.  If  the  said  A.  B.  or  C.  D.  shall  at  any  time  be  7.  ProTimon  for 
desirous  of  determining  the  partnership,  and  of  such  notice.  ^    ^ 
desire  shall  give  notice  in  writing  to  the  other  partners 

or  partner,  or  shall  leave  such  notice  at  the  office  for  the 
time  being  of  the  partnership,  then  immediately  upon 

the  expiration  of calendar  months  from  the  time  of 

such  notice  having  been  so  given  or  left  the  partnership 
shall  determine. 

IV.  The  partnership  shall  be  carried  on  under  the  8.  Finn, 
firm  of . 

V.  The  business  of  the  partnership  shall  be  carried  on  ».  Place  of 
at  the  present  offices  of  the  said  A,  B.  and  C.  D.,  or  at    ^^^^' 
such  other  place  as  the.  partners  shall  from  time  to  time 

agree  upon. 

YI.  The  said  A.  B.  and  C.  D.,  in  whom  the  said  lo.  Offices 

rt*  ±   3  r      j.\  •j'ji'x  veatcd  in  two 

omces  are  now  vested  for  the  unexpired  residue  of  a  term  partnere  to  be 

of years,  granted  by  a  lease  dated  the day  of  \^^^^^^^  ^^^ 

18 — ,  shall  hold  the  said  offices  and  the  fixtures 

and  office  furniture  therein,  In  trust  for  and  as  part  of 
the  capital  of  the  partnership,  and  the  said  A.  B.  and 
G.  D.  shkll  be  indemnified  by  the  partnership  against 
the  rent  reserved  by,  and  the  covenants  and  agreements 
contained  in,  the  said  lease. 

Til.  The  capital  of  the  partnership  shall  consist  of  ll.  GbpitaL 
the  said  leasehold  offices  and  fixtures  and  furniture  and 


(o)  See  supra,  p.  308.  (b)  See  supra,  p.  306. 

(c)  See  supra,  p.  307. 
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80LI0XTOB& 


12.  Bankers. 

18.  Bepaiis  and 
expenaes  to  be 
paid  <mt  of  groes 
profits. 


14.  PaiinerB  to 
be  entitled  to 
draw  out 
monthly  sums. 


of  the  sum  of  £ advanced  by  the  said  A.  B,,  and  of 

the  sum  of  £  advanced  by  the  said  G.  D.,  and  the 
said  A.  B.  and  G.  D.  shall  be  entitled  to  the  said  ca,pital 
in  the  following  shares,  that  is  to  say,  the  said  A.  B.  to 
two-third  shares,  and  the  said  G.  D.  to  one-third  share ; 
and  the  said  A.  B.  and  G.  D.  shall  be  entitled  to  interest 
payable  half-yearly  at  the  rate  of  £5  per  cent,  per  anniun 
from  the  commencement  of  the  partnership  upon  the 
respective  smns  advanced  by  them,  and  if  any  partner 
shall  advance  any  further  sum  as  capital,  he  shall  be 
entitled  to  interest  payable  half-yearly  at  the  rate  afore- 
said from  the  date  of  the  advance,  and  the  principal  of 
such  further  advances  shall  be  repaid  within  twelve 
calendar  months  after  a  notice  in  writing  requiring  re- 
payment shall  have  been  given  to  the  other  partners  or 
partner,  or  left  at  the  offices  for  the  time  being  of  the 
partnership, 

VIII.  [Here  take  in  Article  VIL,  supra,  p.  840]. 

IX.  All  repairs  additions  and  alterations  of  or  to  the 

■ 

offices  of  the  partnership  and  all  taxes  rates  assessments 
payments  for  insurance,  and  other  outgoings  in  respect 
of  the  same,  and  the  salaries  and  wages  of  all  clerks  and 
servants  employed  in  or  about  the  business  of  the  partner- 
ship, and  all  charges  and  expenses  incurred  in  or  about 
the  same,  and  all  duties  debts  and  monies  which  shall 
become  payable  on  account  of  the  partnership,  and  the 
interest  upon  all  capital  advanced  by  any  of  the  partners 

(including  the  said  sums  of  £ and  £ ),  and  all 

losses  and  damages  happening  in  or  about  the  said 
business,  shall  be  paid  and  borne  by  and  out  of  the 
profits  of  the  partnership,  and  if  the  same  shall  be  in- 
sufficient, then  by  the  partners  out  of  their  respective 
separate  estates,  in  the  shares  in  which  they  are  entitled 
to  the  net  profits. 

X.  The  said  A.  B.  may  draw  out  of  the  profits  of  the 
partnership  the  annual  sum  of  £ ,  the  said  C.  D.  the 
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annual  sum  of  £ ,  and  the  said  E.  F.  the  annual  sum    puBCBrraT  lx. 

of  £ ,  by  equal  monthly  payments,  on  the  day        bitwikn 

of  every  month ;  but  if  at  the  end  of  any  year  it  shall      bo"<"^^- 
appear,  upon  taking  the  general  annual  account  herein- 
after directed,  that  the  share  of  any  partner  in  the  net 
profits  of  such  year  (which  for  the  purposes  of  this  article 
are  to  be  taken  to  include  interest  on  capital)  shall  not 

have  amounted  to  the  sum  of  £ [the  total  amcmnt  of 

his  allowances],  then  immediately  after  such  general 
annnal  account  shall  «have  been  taken  and  signed,  he 
shall  refimd  to  the  partnership  the  sum  by  which  the 
amount  which  he  shall  have  drawn  out  exceeds  the 
amount  of  his  share  of  such  net  profits  for  the  year. 

XI.  All  the  partners  shall  during  the  partnership  15.  Partners  to 
devote  their  whole  time  and   diligently  and  faithfully  whole  timrto  the 
employ  themselves  in  and  about  the  business  of  the  ^j?^^*^ 
partnership,  and  carry  on  and  conduct  the  same  for  the  ^^^^7  business ; 
greatest  advantage  of  the  partnership,  and  in  carrying  on 

aad  conducting  the  agency  business  the  said  C.  D.  shall 
attend  to  and  manage  the  chancery  bankruptcy  and  con- 
veyancing department,  and  the  said  E.  F.  the  common 
law  department,  and  the  said  A.  B.  shall  not  be  required 
to  attend  to  any  agency  business. 

XII.  Each  partner  shall,  upon  every  reasonable  re-  16.— to  give 
quest  of  the  other  partners  or  partner,  inform  them  or  neceswiry^infor- 
him  of  all  letters  accounts  writings  and  other  things  in  ™*<^op  ^  v^^- 

^  °  ^        neiahip  matters ; 

anywise  concerning  the  business  of  the  partnership  which 
shall  have  come  into  his  hands  or  knowledge. 

Xin.  No  partner  shall,  either  alone  or  in  conjunction  17.— not  to 
with  any  other   person,   either  directly  or   indirectly,  otSfb^new; 
engage  in  any  trade  or  business,  without  the  consent  in 
writing  of  the  other  partners  or  partner. 

XTV.  No  partner  shall  during  the  partnership  act  as  18.— to  act  only 

for  the  benefit  of 

a  solicitor  for  or  on  behalf  of  any  person,  except  his  the  firm; 
own  wife  and  children,  and  his  her  or  their  trustees,  or 
undertake  any  professional  business  or  accept  any  office 

B  B  2 
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FBBoxDnrf  Lx.    usually  held  by  solicitorsi  otherwise  than  for  the  benefit 

of  the  partnership. 
XV.  No  partner  shall  undertake  the  prosecution  or 
d^rtTk^^b^*'^'    defence  of  any  action  or  suit  or  transact  any  professional 
forbidden  by        business  after  being  required  in  writing  not  to  do  so  by 

other  partners  l      .-»        ,<»  .  . 

the  other  partners  or  partner. 


BBTwnv 

8OLI0ITOX8. 


ao.—or  hire  or        XVI.  No  partner  shall  hire  or  dismiss  any  clerk  or 

dismiss  clerks 

irithout  consent;  serrant  without  the  consent  of  the  other  partners  or 

partner. 
21.— AS  to  XVII.  No  partner  shall  take  any  articled  clerk  without 

articled  clerks  i.     ,  i  i     m 

and  premiums,     the  consent  of  the  other  partners  or  partner,  and  all 

premiums  paid  by  or  for  any  articled  clerk  shall  be  treated 

as  part  of  tlie  partnership  profits. 
22.— not  to  XVIII.  No  partner  shall  assign  his  share  or  interest 

¥dSSout  consent.  ^  *^®  partnership  without  the  previous  consent  in  writing 

of  the  other  partners  or  partner,  except  that  the  said 

A.  B.  may  introduce  a  son  and  assign  the  whole  or  any 

part  of  his  share  to  him. 
23.  Partners  not      XIX.  No  partner  shall,  without  such  previous  consent 
neiXVprS«rty   ^  aforesaid,  employ  any  of  the  monies  goods  or  effects 
fw^^^^of  ^^  ^^  partnership,  or  engage  the  credit  of  the  partner- 
the  firm ;  ghip,  except  upon  the  account  or  for  the  use  of  the  part* 

nership. 
24.— not  to  com-      XX.  No  partner  shall,  without  such  previous  consent 
ponn  or    ease   ^  aforesaid,  compound  or  release  any  debt  or  liability  to 

the  partnership. 
25.— not  to  enter      XXI.  No  partner  shall,  without  such  previous  consent 
Swme'baU  ^       as  aforesaid,  enter  into  any  bond  or  become  bail  surety 

or  security  with  or  for  any  person. 
26.— not  to  do         XXlI.  No  partner  shall  do  or  knowingly  suffer  any- 
^erebf  part-      thing  whereby  or  by  means  whereof  the  capital  or  effects 
nership  property   ^f  ^g  partnership  may  be  seized  attached  extended  or 

may  be  taken  ^^  ^     *^  '' 

in  execution ;  taken  in  execution. 

27.— to  pay  their       XXIII.  EvERY  partner  shall,  during  the  partnership, 

debte^*^  pay  his  present  and  future  separate  debts,  and  at  all 

^®™^^*'^®  tijnes  indemnify  the  other  partners  and  partner,  their  and 
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his  heirs  executors  and  administrators,  and  the  capital    i'mckdent  lx. 
and  effects  of  the  partnership,  against  his  said  debts  and        bbtwxxn 

engagements,  and  against  all  actions  claims  and  demands  !_ 

on  account  thereof. 

XXIV.  Proper  books  of  account  shall  be  kept,  and  28.  Proper  books 
entries  made  therein  of  all  monies  expended  and  received  kept. 

by,  and  debts  due  to  and  from,  and  of  all  other  matters 
and  things  relating  to^  the  partnership,  usually  entered 
into  books  of  account  kept  by  solicitors,  and  in  par- 
ticular each  partner  shall  enter  in  proper  books  for  the 
purpose  all  attendances  and  other  professional  business 
transacted  by  him,  together  with  all  such  circumstances 
of  names  times  and  places  as  may  be  necessary  or 
useful  for  the  manifestation  of  the  business  of  the  part- 
nership. 

XXV.  The  said  books,  together  with  all  deeds  spe-  2^  Books  to  be 
cialties  securities  letters  papers  and  writings  relating  to  offices. 

the  partnership,  shall,  during  the  partnership,  be  kept 
and  remain  at  the  offices  of  the  partnership,  and  each 
partner  shall  at  all  times  have  free  access  thereto,  and 
power  to  peruse  or  copy  the  same. 

XXVI.  On  the  day  of  18,  and  on  the  so.  Annual 

aoconnts  to  be 


day  of  in  every  succeeding  year,  a  general  taken. 

account  in  writing  shall  be  taken  of  all  monies  debts  and 
effects  belonging  or  due  to  the  partnership,  and  of  all 
the  liabilities  thereof,  and  of  all  other  things  usually 
comprehended  in  accounts  of  the  like  nature  taken  by 
solicitors,  and  such  annual  account  shall  from  time  to 
time  be  written  into  as  many  books  as  there  shall  be 
partners  for  the  time  being,  each  of  which  shall  be  signed 

by  all  the  partners  within  calendar  months  after 

the  account  8ha.ll  have  been  taken,  and  after  such  signa- 
ture each  partner  shall  take  one  of  the  said  books  into 
his  custody,  and  shall  be  concluded  thereby,  except  that 
if  and  whenever  any  manifest  error  shall  be  found  therein 
within  — —  calendar  months  after  such  signature  and 
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PRKOBDBKT  Lx.    ghall  be  sigiufied  by  any  partner  to  the  other  partners  or 
BSTwsxN       partner,  then  such  error  shall  be  rectified. 

XXVIL  The  partners  shall  be.  entitled  to  the  net 


BOLI0ITOB8. 


bee^^*^***    profits  of  the  business  in  the  shares  following,  that  is  to 
net  profits  in       say,  the  Said  A.  B.  to  three  sixth  shares,  the  said  C.  D. 

specified  shares.  .  .     . 

to  two  Sixth  shares,  and  the  said  E.  F.  to  ,one  sixth 
share,  and  the  share  of  each  partner  shall  be  carried  to 
his  credit  in  the  books  of  the  partnership  immediately 
after  every  such  annual  account  shall  have  been  taken 
and  signed,  and  may  be  drawn  out  at  pleasure. 
32.  Provision  for      XXVIII.   If  the  said  A.  B.  shall  be    desirous  of 

the  retirement 

of  senior  partner  retiring  from  the  partnership  at  the  end  of  any  year 

yeitf.  *°^  ending  on  the  said day  of ,  and  of  such  desire 

shall  give  not  less  than calends  months'  previous 

notice  in  writing  to  the  other  partners  or  partner,  or 
^  shall  leave  such  notice  at  the  office  for  the  time  being  of 
the  partnership,  then  at  the  end  of  such  year  the  part- 
nership, so  far  as  regards  the  said  A.  B.,  shall  determine, 
and  thereupon  his  share  in  the  net  profits,  as  ascertained 
at  the  general  annual  account  appointed  to  be  taken  on 
that  day,  and  all  interest  upon  the  capital  advanced  by 

him,  shall  be  paid  to  him  within calendar  months 

thereafter;  and  the  said  C.  D.  and  E.  F.  shall,  within 
the  same  period,  execute  and  deliver  to  the  said  A.  B. 
his  executors  or  administrators,  a  bond  in  a  sufficient 
penalty  conditioned  for  payment  to  him  or  them  within 

years  from  the  date  of  such  retirement,  of  the 

capital  for  the  time  being  advanced  by  the  said  A.  B., 

together  with  interest  thereon  at  the  rate   aforesaid, 

payable  half-yearly. 

88.  Provisioii  on      XXIX.  If  any  partner  shall  die  during  the  partner* 

partner,  ship,  his  executors  or  administrators  shall  be  entitled  to 

his  share  in  the  net  profits  of  the  partnership  up  to  the 
day  hereinbefore  appointed  for  taking  the  next  general 
annual  account^  and  shall  be  entitled  to  join  with  the 
surviving  partners  or  partner  in  taking  such  account,  and 
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thereupon  the  share  of  the  partner  so  dying,  as  ascer*    puoiDm  uc 
tamed  by  such  account,  in  the  net  profits,  together  with        bbtwhv 
all  interest  upon  the  capital,  if  any,  for  the  time  being      solioitom. 
advanced  by  him,   shall  be  paid  to  his   executors  or 
administrators  within  ■  calendar  months  thereafter, 

and  the  surviving  partners  or  partner  shall  within  such 
period  execute  and  deliver  to  the  executors  or  adminis- 
trators of  the  partner  so  dying  a  bond  in  a  sufficient 

penalty,  conditioned  for  payment  to  them,  within 

years  from  the  date  of  such  death,  of  the  capital  for  the 
time  being  (if  any)  advanced  by  or  belonging  to  the 
partner  so  dying,  together  with  interest  at  the  rate  afore- 
said, payable  half-yearly. 

XXX.  In  addition  to  the  bond  hereinbefore  directed  to  84.  Provision  for 
be  given  to  the  said  A.  B.  on  his  retirement,  and  to  his  ^^^  to  genior 
executors  or  administrators   on   his    death,   whichever  I?!?*""  °x  ^*"  * 

retirement,  or  to 

event  shall  happen,  the  other  partners  or  partner  shall  ^  ^*»^  on  his 

death, 

execute  and  deUver  to  him  on  his  retirement,  or  on  his 
death  to  any  wife  who  may  survive  him,  another  bond  in 
a  sufficient  penalty  conditioned  for  the  payment  to  the 
said  A.  B.,  or  to  any  wife  who  may  survive  him,  as  the 

case  may  be,  .during  the  period  of years  from  the 

retirement  or  death  of  the  said  A.  B.,  as  the  case  may 
be,  if  he  or  she  shall  so  long  live,  of  a  clear  annuit}'^  of 

£ ,  to  be  paid  by  four  equal  quarterly  payments,  the 

first  to  be  made  at  the  end  of  three  calendar  months  from 
the  retirement  or  death  of  the  said  A.  B.  {d). 

XXXI.  Upon  the  execution  and  delivery  of  the  bonds  85.  The  other 


(d)  This  provision  for  the  wife  of  an  attorney  is  not  in  contraven-  Prorision  out  of 
tion  of  the  stat.  6  &  7  Yict.  c.  73,  8.  32,  prohibiting  attomies  from  the  profits  of 
acting  as  agents  or  otherwise  for  unqualified  persons.    (See  the  ^jjjjj™"^ 
cases  on  the  former  statute,  22  Geo.  11.  c  46,  Candler  v.  Candler,  ness  for  the  wife 
Jac.  225;   Sterry  v.  Clifton,  9  C.  B.  110;  and  see  also  Auhin  v.  and  children  of 
EoU,  2  K  &  J.  66).    The  provision  may  extend  to  the  children  as  *^^^^^*^ 
well  aa  the  wife.    Similar  provisions  for  the  wives  and  children  of 
proctos  are  protected  by  the  stat.  63  Geo.  8,  c  127,  s.  8. 
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PUOIBIIT  LX. 

BETWESV 
iOLICXTOBS. 

partners  to 
become  entitled 
to  his  sfaAre  in 
certain  propor- 
tions. 

86.  Senior 
partner  not  to 
practise  'within 
specified  distance 
alter  retirement. 


87.  Upon  retire- 
ment or  death  of 
senior  partner, 
next  partner 
may  introduce 


son. 


88.  Provision  in 
case  of  the  death 
of  the  son  so 
introduced. 


hereinbefore  directed  to  be  given  on  the  retirement  or 
death  of  the  said  A.  B.,  his  share  in  the  partnership 
property  and  effects  and  the  goodwill  thereof  shall  go 
and  survive  to  the  said  CD.  and  E.  F.  in  the  following 
proportions^  four  sixths  to  the  said  C.  D.  and  two  sixths 
to  the  said  E.  F. 

XXXII.  After  the  retirement  of  the  said  A.  B.  he 
shall  not  practise  as  a  solicitor,  or  hold  any  office  included 
in  the  business  of  the  partnership  within  a  radius  of 

miles  as  the  crow  flies  (e)  from  the  offices  for  the 

time  being  of  the  partnership. 

XXXIII.  Upon  the  retirement  or  death  of  the  said 
A.  B.  the  said  G.  D.  may  at  any  time  introduce  into  the 
said  partnership  any  son  who  shall  have  been  duly  ad- 
mitted as  a  solicitor,  and  may  assign  to  such  son  any 
part  of  his  share  for  the  time  being  in  the  partnership, 
and  such  son  shall,  upon  executing  a  deed  covenanting 
to  perform  and  observe  the  stipulations  and  provisions 
herein  contained,  so  far  as  the  same  shall  be  applicable, 
become  a  partner  with  the  said  CD.  and  E.  F.  during 

the  residue  of  the  said  term  of years,  if  the  said 

C  D.  and  E.  F.  shall  both  so  long  live  (/). 

XXXIV.  If  the  son  introduced  by  the  said  C  D.  shall 
die  during  the  partnership,  the  said  C  D.  shall  have  the 
option  of  purchasing  the  share  of  such  son  in  the  part- 
nership property  from  bis  executors  or  administrators  at 
a  valuation  to  be  made  under  the  provision  for  arbitra- 
tion hereinafter  contained,  provided  that  he  shall  signify 
such  option  in  writing  to  the  executors  or  administrators 
of  such  deceased  son  within  six  calendar  months  after 
his  death,  and  if  the  said  C  D.  shall  not  so  signify  such 
option  within  the  period  aforesaid,  then  the  share  of 


(«)  See  supra,  p.  365,  n.  (k). 

(/)  For  the  form  of  assignindnt  and  admission  and  covenants,  see 
]?iecedent  XLY*,  infra. 
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such  deceased  son  shall  be  dealt  with  under  the  twenty*  prbcbdirt  lz. 

ninth  article.  3  — „ 

XXXV.  Upon  the  final  determination  of  the  partner-  solicitors. 


ship  by  notice  or  effluxion  of  time,  all  deeds  drafts  and  39.  ProTUion 

x-L  1  A  •         J.      J.1       "!_      •  i?  A-L  J.         1.  •      for  the  division 

other  papers  relating  to  the  business  of  the  partnership  of  papers,  &c., 
shall,  unless  the  client  or  clients  to  whom  the  same  on  the  determi- 

'  nation  of  the 

belong  object,  be  delivered  to  the  partner  who  shall  partnership. 
usually  have  attended  to  the  business  of  such  client  or 
chants ;  and  upon  the  death  or  deaths  of  any  partner  or 
partners,  such  deeds  drafts  and  other  papers  shall,  unless 
objected  to  as  aforesaid,  be  delivered  to  the  surviving 
partnei*s  or  partner  (g). 

XXXVI.  Within  six  calendar  months  after  the  deter-  40.  Provision 

,.  ^  ,,  ,  1  •      1  X*  i»  'J  T_      for  winding  Up 

mination  of  the  partnership  by  notice  as  aforesaid,  or  by  the  affairs  of  the 
effluxion  of  time,  a  full  and  general  account  in  writing  Jetenuhwluon'^ 
shall  be  taken  by  the  partners  for  the  time  being  of  all  thereof. 
the  monies  debts  and  effects  then  belonging  to  the  part- 
nership, and  of  all  monies  and  debts  due  by,  and  of  all  the 
liabilities  of,  the  partnership,  and  a  just  valuation  shall  be 
made  of  all  the  particulars  included  in  such  account  which 
require  and  are  capable  of  valuation,  and  immediately 
idfter  such  last-mentioned  account  shall  have  been  so  taken 
and  settled,  the  partners  for  the  time  being  shall  forthwith 
make  due  provision  for  the  payment  of  all  monies  and  debts 


(g)  In  partnership  deeds  between  solicLtoi-s  provision  should  Provision  as  to 
always  be  made  respecting  the  deeds  and  documents  belonging  to  ^^fn^^^ 
their  cHents.  The  dissolution  operates  as  a  discharge  of  the  client  by  clients. 
the  solicitors,  and  no  agreement  of  course  can  abridge  the  client's 
right  to  have  delivered  up  all  deeds  and  documents  drafts  and  copies 
for  which  he  has  paid,  and  on  which  the  firm  has  no  existing  lien. 
{Ex  parte  Hors/all,  7  B.  &  0.  628 ;  Griffiths  v.  Griffiths,  2  Hare, 
587 ;  CoUgrare  v.  MarUey,  T.  &  B.  400 ;  and  see  Vatighan  v.  Van- 
derstegen,  2  Drew.  409).  But,  as  between  the  solicitors  themselves,  an 
agreement  providing  for  the  division  of  the  clients  of  the  old  firm 
and  of  their  deeds  and  writings,  or  for  the  retention  of  all  of  them 
by  a  continuing  partner,  will  be  binding,  and  is  capable  of  being 
enforced.    {WhittaJcer  v.  ffowe,  3  Beav*  383.    See,  however,  Davids 
son  V.  Napier,  1  Sim.  297). 
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BSTWSflH 
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41.  Arbitration 


then  due  by  the  partnership,  and  for  meeting  all  the  liabili- 
ties thereof,  and  subject  thereto  the  capital  of  the  partner- 
ship shall  be  divided  between  the  partners  entitled  thereto 
in  the  shares  in  which  they  are  entitled  to  the  same,  and 
the  residue  of  the  monies  debts  and  effects  then  belonging 
to  the  partnership  shall  be  divided  between  the  partners 
for  the  time  being  in  the  shares  in  which  they  are  then 
entitled  to  the  net  profits  of  the  partnership ;  and  such 
instruments  in  writing  shall  be  executed  by  the  partners 
for  the  time  being  for  facilitating  the  getting  in  of  the 
outstanding  debts  and  effects  of  the  partnership,  and  for 
indemnifying  each  other  touching  the  premises,  and  for 
vesting  the  sole  right  and  property  in  the  said  respective 
shares  of  the  said  debts  and  effects  in  the  parties  to 
whom  the  same  respectively  shall  upon  such  division  be- 
long, and  for  releasing  to  each  other  all  claims  on  account 
of  the  partnership  as  are  usual  in  cases  of  the  like  nature. 
XXXVII.  Whenever  any  doubt  difference  or  dispute 
shall  hereafter  arise  between  the  partners,  or  any  of  them, 
their  or  any  of  their  executors  or  administrators  touching 
[supra,  p.  849].    In  witness,  &c. 


LXI. 

fRBOEDKHT  Lxi.    DEED   of  PARTNERSHIP  between  two  active  partners 

and  ONE  sleeping  partner  in  a  sugar  manufac- 
tory. Provision  for  the  active  partners  taking  the 
management  of  different  parts  of  the  business. 


BBTWIBN  SUGAR 
MARVrACTUREBS. 


1.  Pftrties. 


2.  Recital  of 


THIS  INDENTUKE  made  the 


day  of 


18—, 


Between  A.  B.  of  &c.  of  the  first  part,  C.  D.  of  &c.  of 
the  second  part,  and  E.  F.  of  &c.  of  the  third  part: 
Whereas  the  parties  hereto  have  agreed  to  enter  into 
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partnership  for  the  purpose  of  carrying  on  the  business  pmcbdbht  lxi. 
of  sugar  manufacturers,  upon  the  terms  hereinafter  men-  bktwesit  suoas 
tioned :  NOW  THIS  INDENTURE  WITNESSETH,  ^^'^^^^^'^«- 
that  each  of  them  the  said  A.  B.,  C.  D,  and  E.  F.  (so  far  agreement  for 

partnersmp. 

as  the  stipulations  and  provisions  hereinafter  contained  3.  Testatum- 
are  to  be  performed  and  observed  by  him  his  executors  or  —covenant  by 
administrators),  doth  hereby  for  himself  his  heirs  executors  ^^oCjI^erB. 
and  administrators  covenant  with  the  others  of  them  their 
executors  and  administrators,  and,  as  a  separate  covenant, 
with  each  of  the  others  his  executors  and  administrators, 
that  they  the  said  A.  B.,  C.  D.  and  E.  F.  will  become  and 
remain  partners  for  the  purpose  and  period,  and  imder 
and  subject  to  the  stipulations  and  provisions,  hereinafter 
ei^ressed  and  contained,  that  is  to  say: — 

I.  The  business  of  the  partnership  shall  be  the  trade  4-  Business  and 

-       .  -  ^     .  J   xi.  -J  -L      •     place  of  bnsiness. 

or  business  of  a  sugar  manufacturer,  and  the  said  busi- 
ness and  the  works  connected  therewith  shall  be  carried 
on  at and (a). 

II.  The  partnership  shall  commence  on  the day  5.  Duration  of 

of 18 — ,  and  shall  continue  for  the  term  of ^    ^    *^' 

years  (6). 

lU.  The  partnership  shall  be  carried  on  imder  the  6.  Finn. 
firm  of . 

lY.  The  capital  of  the  partnership  shall  be  the  sum  of  7.  Capital. 

£ ,  and  shall  be  contributed  by  the  partners  in  equal 

proportions,  and  if  any  partner  shaU,  with  the  consent  of 
the  others,  advance  and  bring  into  the  paitnership  any 
additional  money  by  way  of  capital,  or  shall,  with  the 
like  consent,  leave  in  the  business  as  capital  any  part  of 
the  profits  carried  to  his  credit  at  any  annual  general 
account,  the  same,  whilst  retained  by  the  partnership, 
shall  be  considered  a  debt  due  &om  the  partnership,  and 

shall  bear  interest  at  the  rate  of  £ per  cent,  per 

annum,  but  shall  be  drawn  out  by  him  on  receiving  from 


(a)  See  supra,  p.  30d.  (6)  See  supra,  p.  306. 
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PMCEDEST  Lxi.  the  other  partners  three  calendar  months'  notice  in  writing, 
BKTwxxH  SUGAR  and  if  not  so  drawn  out,  the  partner  entitled  thereto  shall 
MAHPrACTUBKBg.  p^^gj^g  ^jj|y  ^q  j.^^^   ^f  interest  allowed  thereon  in 

account  by  the  bankers  of  the  partnership, 
8.  Bankers.  y    rj^^^  bankers  of  the  partnership  shaU  be  the 


Bank  of ,  or  such  other  bank  as  the  said  A.  B.  and 

C.  D.  shall  agree  upon,  and  all  monies  bills  of  exchange 
and  other  negotiable  securities  not  wanted  for  some  im- 
mediate partnership  purpose,  shall,  as  received,  be  paid 
into  the  bank,  and  all  cheques  thereon  shall  be  drawn 
by  the  said  A.  B.  or  C.  D.  in  the  name  of  the  firm,  and 
not  by  the  said  E.  F. 

9.  lutes, repairs,  VI.  The  rates  and  taxes  of  the  manufactoiy,  and  the 
be  cani©d^  °  expenses  of  keeping  the  buildings  and  machinery  therein 
debit  of  profit      ^  g^^^  ^^^^  Substantial  repaii',   and  the  salaries  and 

wages  of  clerks  apprentices  servants  and  workmen,  and 
all  charges  incurred  by  any  partner  clerk  or  servant  in 
the  business,  and  all  other  payments  and  outgoings 
incurred  by  any  partner  on  the  partnership  account,  and 
the  interest  upon  the  capital  for  the  time  being  of  the 
partners,  and  the  allowances  to  them,  shall  be  considered 
partnership  expenses,  and  shall  be  carried  to  the  debit  of 
profit  and  loss  accordingly ;  and  all  losses  shall  be  borne 
by  the  partners  in  equal  shares. 

10.  As  to  resi-         yn^  Xhe  said  A.  B.  shall  reside  at or  in  the  im- 

denoo  and  duties 

of  active  mediate  neighbourhood,  and  shall  have  the  charge  of  the 

^^"^^"^  finances  of  the  partnership,  the  employment  of  the  brokers 

to  purchase  the  raw  material  for  the  business,  and  of  the 
agents  and  travellers  to  be  employed  in  the  sale  of  the 
produce  thereof,  and  in  consideration  thereof,  and  of  the 
said  A.  B.  imdertaking  the  charge  of  the  books  and 
accounts  of  the  partnership  as  hereinafter  mentioned,  he 

shall  be  allowed  an  annual  salary  of  £ :  tlie  said 

C.  D.  shall  reside  at  or  near  the  said  manufactoiy,  for 
the  purpose  of  superintending  the  manufactory  and  busi- 
ness Hxere,  and  the  books  and  arrangements  connected 


^^     i 
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therewith,  and  it  shall  be  part  of  his  duty  to  furnish  the    pawaM^*  i*". 
said  A.  B.  with  a  monthly  account  of  the  manufactured   between  suoar 

aad  unmanufactured  sugar  then  m  stock  at  the  manufac-  

tory,  and  in  consideration  of  his  undertaking  such  duties, 

the  said  C.  D.  shall  be  allowed  an  annual  salary  of  £ : 

the  said  salaries  shall  be  paid  out  of  the  partnership  effects 

by  equal  quarterly  payments,  on  the day  of ,  the 

day  of ,  the day  of ,  and  the day 

of ,  and  if  either  of  them  the  said  A.  B.  and  CD.  shall 

draw  out  in  any  quarter  more  than  the  quarterly  allowance 
in  respect  of  his  said  salary,  he  shall  be  charged  with  interest 

on  the  excess  at  the  rate  of  £ per  cent  per  annum. 

YIII.  The  said  E.  F.  shall  be  considered  a  sleeping  ii.  sleeping 
partner,  and  shall  not  take  any  personal  share  in  the  ^"anyactWo 
business  of  the  partnership.  f^  ^  ***« 

^  "*^  buainees. 

IX.  Each  of  them  the  said  A.  B.  and  C.  D.  shall  be  12.  Active 
true  and  just  to  his  partners,  and  shall  keep  proper  books  ^^fTjUid^ 
of  account  of  all  his  transactions  on  the  partnership  keep  aocounts. 
account,  and  the  accounts  of  the  partnership  shall  be  kept 

at by  double  entry  by  or  under  the  direction  of  the 

said  A.  B.,  who  shall  furnish  to  each  partner  every  month 
a  summary  or  abstract  of  the  operations  of  each  month, 
showing  the  result  as  nearly  as  the  same  can  be  estimated  ; 
and  the  leases  of  the  said  manufactory  and  all  securities 
and  writings,  as  well  as  bills  of  lading  warehousemen's  and 
wharfingers'  certificates  accounts  books  vouchers  and 
general  letters  and  other  documents  relating  to  the  part- 
nership business  or  property,  shall  be  kept  at  the  partner- 
ship counting  house  in ,  and  each  partner  shall  have 

free  access  thereto  at  pleasure. 

X.  No  partner  shall  take  any  apprentice  or  engage  any  18.  Apprentices 
clerk  or  servant  without  the  consent  of  the  acting  partners  without  consent, 
or  other  acting  pai'tner  for  the  time  being. 

XI.  No  partner  shall  lend  any  of  the  partnership  monies  H.  Partnership 
or  effects  to  any  person,  or  sell  or  deliver  on  credit  any  bTSntj^or^credit 
goods  belongmg  to  the  partnership  to  any  person  whom  bidden**peraons 


382 


PABTNERSHIP  DEEDS. 


PMOBSIKT  LXI. 

BlTWBin  BVQAJBk 
XlVrrTAOTUKBRS. 


15.  P^urtnera  not 
to  become  bail ; 


16.^not  to 
engage  in  any 
other  bunness. 


17.  Annual 
yaloation  to  be 
made. 


18.  Annnal  reet 
to  be  taken. 


either  of  the  actmg  partners  for  the  time  being  shall  have 
forbidden  him  by  notice  in  writing  to  trast,  and  if  any 
partner  shall  do  so^  he  shall  forthwith  pay  to  the  partner- 
ship the  amount  or  value  of  the  monies  effects  or  goods 
so  lent  sold  or  delivered  as  aforesaid. 

Xn.  No  partner  shall  become  bail  or  security  for  any 
person  without  the  consent  in  writing  of  all  the  other 
partners,  and  no  partner  shall  do  or  suffer  anything 
whereby  the  partnership  property  may  be  taken  in  exe- 
eu«»n,  » in  Ij  way  p"udiL  or  tojLd. 

XIII.  No  partner  shall  engage  in  any  trade  business 
or  manufacture  without  the  consent  in  writing  of  the 
other  partners  or  partner,  except  for  the  benefit  and  on 
behalf  of  the  partnership. 

XIV.  On  the  81st  day  of  December  in  each  year,  or  as 
soon  afterwards  as  may  be,  a  valuation  shall  be  made  of 
the  lease  of  the  said  manufactory  and  the  fixtures  and 
machinery  thereof,  and  also,  separate  therefirom,  of  the 
stock  of  manufactured  and  unmanufactured  goods  then  on 
hand,  and  of  the  debts  due  to  and  other  effects  of  the  part- 
nership, and  of  the  debts  and  liabilities  thereof,  and  such 
valuation  shall  be  entered  in  the  partnership  ledger,  and 
shall  be  signed  by  all  the  partners,  and  whatever  shall  in 
or  from  such  valuation  appear  to  be  the  then  actual  value 
of  the  partnership  property  therein  comprised  shall,  as 
between  the  partners  and  all  persons  claiming  under  them 
respectively,  be  considered  the  fixed  value  thereof  until 
the  next  valuation  shall  be  made  entered  and  signed. 

XV.  On  the  81st  day  of  December  in  each  year,  or 
within  twenty-one  days  thereafter,  a  rest  shall  be  made 
in  the  partnership  books  as  on  that  date,  and  the  same 
shall  be  balanced  by  or  under  the  direction  of  the  said 
A.  B.,  and  shall  show  distinctly  the  new  valuation  or  the 
continued  valuation  of  the  preceding  year,  as  the  case 
may  be,  and  generally  the  state  of  the  partnership  at 
the  expiration  of  the  year  then  ended,  and  a  balance- 
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sheet  showing  the  result  of  such  yearly  account  shall  preobdbrt  lzl 
be  forthwith  drawn  out,  and  a  copy  thereof  shall  be  bbtweehsuoab 
delivered  to  each  partner,  who  shall  be  concluded  thereby  ''^^'^"^""' 
at  the  end  of  three  calendar  months  after  the  balancing 

of  the  books,  unless  some  error  to  the  extent  of  £ 

be  in  the  meantime  discovered  and  pointed  out,  in  which 
case  such  error  shall  be  corrected  by  a  proper  entry  or 
entries  in  the  books  of  the  current  year,  unless  the 
majority  of  the  partners  shall  determine  on  and  direct 
some  more  searching  investigation  into  the  partnership 
books. 

XVI.  The  profits  of  the  partnership  shall  be  divided  19.  Diyiuon 
between  the  partners    in    equal  shares,  and  shall  be* 
carried  to  the  credit  of  the  partners  respectively  in  the 
partnership  books  immediately  after  the  annual  general 

rest  hereinbefore  directed,  and  may  be  drawn  out  at 
pleasure. 

XVII.  If  any  partner  shall  die  or  shall  be  adjudicated  20.  Provision  in 
bankrupt  or  take  proceedings  for  liquidation  by  arrange-  SSot^*©!^' 
ment  or  composition  or  compound  with  his  creditors,  the  Partner. 
partnership  shall  thereupon  determine  as  to  him,  and  he 

or  his  executors  administrators  or  trustee,  as  the  case 
may  be,  shall  have  no  interest  in  common  with  the 
surviving  or  other  partners  or  partner  in  the  property  of 
the  partnership,  but  shall  be  considered  in  equity  as  a 
vendor  or  vendors  to  the  surviving  or  other  partners  or 
partner  of  the  shares  in  the  partnership  of  the  deceased 
or  bankrupt  or  liquidating  or  compounding  partner,  as 
from  the  day  of  his  death  or  bankruptcy  or  of  his  having 
taken  such  proceedings  for  liquidation  as  aforesaid  or  of 
his  having  compounded  as  aforesaid,  at  the  amount 
standing  to  his  credit  at  the  last  preceding  rest,  together 
with  interest  thereon  at  the  rate  of  d610  per  cent,  per 
annum,  in  lieu  of  profits,  from  such  rest,  or  in  case  of 
bankruptcy  at  the  option  of  the  trustee  at  an  amount  to 
be  ascertained  by  arbitration,  under  the  provision  hereia* 
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PBicTOMTT  ixi.    after  contained  (c),  but  less  any  sums  withdrawn  by  him 
BETWEiN  SUGAR   iu  the  meantime  in  diminution  of  his  share  of  capital  or 

[  profits,  and  the  balance,  with  such  JBIO  per  cent,  added, 

or  the  amount  ascertained  by  arbitration,  as  the  case 
may  be,  shall  be  considered  a  debt  owing  from  the  part- 
nership to  the  deceased  or  bankrupt  or  liquidating  or 
compounding  partner  or  his  executors  administrators  or 
ti*ustee,  and  shall  be  paid  by  three  equal  instalments  at 
six  twelve  and  eighteen  calendar  months  with  interest 
thereon  at  the  rate  of  £5  per  cent,  per  annum,  and  all 
necessary  deeds  and  assurances  shall  be  executed  for 
vesting  the  share  of  such  partner  in  the  surviving  or 
other  partners. 
21.  Account  to         XVIII.  Ip  at  the  expiration  of  the  said  term  of 

be  taken  at  the 

expiration  of  the  years  the  partners  shall  not  be  desirous  of  extending  the 
^""^^      ^'         term  of  their  partnership,  the  said  lease  of  the   said 

manufactor}'  and  the  machinery  and  fixtures  together 
with  the  stock-in-trade  debts  and  effects  (other  than  the 
debt,  if  any,  owing  by  the  bank  for  the  time  being  to  the 
partnership),  shall  be  sold  by  tickets  to  the  highest 
bidder  of  the  partners,  each  partner  throwing  into  a  hat 
a  sealed  ticket  or  memorandum  signed  by  him,  containing 
the  maximum  amount  which  he  is  willing  to  give  for  the 
premises,  and  the  partner  making  the  highest  bidding 
shall  be  declared  the  purchaser,  provided  that  if  the 
highest  bidding  shall  not  amount  to  two-thirds  of  the 
amount  of  the  last  preceding  annual  valuation,  and  the 
other  partners  shall  be  unwilling  to  accept  such  bidding, 
or  if  none  of  the  partners  shall  make  any  bidding,  then 
the  said  lease  machinery  fixtures  stock-in-trade  and  effects. 


(c)  The  validity  of  this  stipulation  is  not  free  from  the  doubt  ex- 
pressed in  WiUon  v.  Greenwood,  1  Swansi  471,  but  as  the  option 
thus  given  to  the  trustee  would  be  generally  advantageous  to 
the  bankrupt's  estate,  it  is  probable  that  the  stipulation  will  be 
treated  as  valid.  See  also  Whitmore  v.  ^faaon,  3  Joh.  &  H.  204, 
and  supra,  p.  383. 
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either  inclusive  or  exclusive  of  the  outstanding  debts  due    'Rkcrdeint  lxi. 
to  the  partnership,  shall  be  sold  either  together  or  in    bitwvbnsuoar 

lots,  and  either  by  auction  or  by  private  contract,  as  the - 

majority  of  the  partners  shall  determine,  and  on  such  sale 
all  the  partners  shall  execute  and  do  all  such  assui'ances 
and  things  as  shall  be  necessary  for  giving  due  eflfect  to 
the  said  sale,  and  for  releasing  to  each  other  all  claims 
on  account  of  the  partnership. 
XIX.  Whenever  any  doubt,  &c.  [aupra,  p,  349].     In  22.  Arbitration 

0  clause. 

WITNESS,  &C. 


LXII. 

DEED  of  PARTNERSHIP  between  more  than  three  persons  pesckdsht  lxii. 
carrying  on  business  as  coal  and  iron  masters,  loith        bbtwkeh 
provisions  for  appointing  a  general  manager,  and    ^^^  ^^^  '*^* 

for  making  the  decision  of  the  majority  in  value  con-   

elusive  in  the  management.  Power  for  partners  to 
introduce  sons,  and  to  nominate  representatives 
to  succeed  them. 

THIS  INDENTURE,  made  the day  of 18—,  i.  Parties. 

Between  A.  B.  of  &c.  of  the  first  part,  C.  D.  of  &c.  of 
the  second  part,  E.  F.  of  ic.  of  the  thii'd  part,  G.  H.  of 
&c.  of  the  fourth  part,  [make  each  member  of  the  firm  a 
separate  party]y  and  X.  Y.  of  &c.  [general  covenantee^  of 

the part :  Whereas  the  parties  hereto  (other  than 

the  said  X.  Y.)  now  caiTy  on  in  partnership  together  the  2.  Recital  of 
businesses  of  a  master  coal  miner  and  iron  master,  and  have  J^i^g  i^ 
agreed  to  carry  on  the  said  businesses  in  partnership  for  ^j^j**!"*?  partner- 
the  further  period  and  upon  the  terms  and  subject  to  the 
stipulations  and  provisions  hereinafter  expressed    and 
contained :  And  whereas  the  said  partners  are  possessed  3.— of  the 
of  the  property  collieries  furnaces  works  stock  and  effects  ^rt^hip*^ 

VOL.  V.  c  c 
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PBBOBDINT  LZn. 


BBTWKKH 

COAL  AND  I&OH 

XASTBBS. 


4.  Testatum; 
— coyenantB  by 
the  partners  to 
contmue 
partners; 


5"  Business  and 
place  of  business. 


6.  Duration  of 
partnership. 


7.  Firm. 


employed  in  the  said  businesses  of  the  estimated  value 

of  £ f  and  consisting  of  the  cash  debts  securities  for 

money  fixed  and  locomotive  and  other  engines  canal- 
boats  horses  waggons  machinery  coals  manufactured  and 
unmanufactured  iron  coal  mines  collieries  and  lands  held 
under  leases  and  otherwise  goods  and  effects  respectively 
specified  or  valued  in  the  stock  account  contained  in  the 
private  ledger  belonging  to  the  said  partnership  and 
signed  by  the  said  partners :  NOW  THIS  INDENTURE 
WITNESSETH,  that  each  of  them  the  said  A.  B.,  C.  D., 
E.  F.  and  G.  H.  [here  insert  the  names  of  the  other 
partners^  ifaiiy]  (so  far  as  the  stipulations  and  provisions 
hereinafter  expressed  and  contained  are  to  be  performed 
and  observed  by  him  his  heirs  executors  or  adminis- 
trators), doth  hereby  for  himself  his  heirs  executors  and 
administrators  covenant  with  tlie  said  X.  Y.,  as  trustee 
on  behalf  of  the  others  of  them,  his  executors  and  ad- 
ministrators, and  also,  as  a  separate  covenant,  with  each 
of  the  others  of  them  his  executors  and  administrators, 
that  they  the  said  A.  B.,  C.  D.,  E.  F.  and  G.  H.  [names 
of  the  partners]  will  be  and  continue  partners  and  joint 
traders  for  the  purposes  and  period,  and  subject  to  the 
stipulations  and  provisions,  hereinafter  expressed  and 
contained,  that  is  to  say : — 

I.  The  business  of  the  partnership  shall  be  the  trades 
and  businesses   of    a  coal  and  iron   master  and  iron 

merchant  (a),  and  shall  be  carried  on  at ,  or  at  such 

other  place  or  places  as  the  majority  in  value  of  tlie 
partners  shall  hereafter  agree  upon. 

II.  The.  partnership  shall  continue  for  the  term  of 

years  from  the day  of 18 —  (fc),  or  until 

tlie  said  coal  mines  shall  be  exhausted  or  abandoned  as 
hereinafter  mentioned. 

III.  The  partnership  shall  be  carried  on  under  the 
firm  of  **  The Company." 


(a)  See  supra,  p.  805. 


(6)  See  supra,  p.  307. 


COAL  AHD  IBOH 
XASTBBS. 


8.  Capital. 
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rV.  The  capital  of  the  partnership  shall  consist  of  pbmhdwit  lxii. 
the  said  collieries  and  coal  mines  stock  in  trade  goods        bitwkkk 
chattels  and  effects  specified  or  valued  in  the  said  stock 

account  (which  are  to  be  taken  to  be  of  the  value  of  £ ), 

and  of  such  mines  of  ironstone  and  iron  ore  as  may 
hereafter  be  purchased  or  taken  on  lease  by  the  partners, 
and  shall  be  considered  as  the  property  of^  and  as  brought 
into  the  partnership  by,  the  partners  in  the  following 

shares,  namely,  shares  by  the  said  A.  B.,  

shai'es  by  the  said  C.  D., shares  by  the  said  E.  F., 

and shares  by  the  said  G.  H.  [state  aliares  of  other 

partners  J  if  any]. 

V.  Whenever  it  shall  be  found  requisite,  according  ?.  Proyision  for 

increaaiiig 

to  the  resolution  of  the  majority  in  value  of  the  partners,  capital, 
to  increase  the  capital  for  the  time  being,  so  much  addi- 
tional capital  as  shall  be  fixed  by  such  resolution  shall 
be  brought  into  and  contributed  by  the  partners  respec- 
tively in  the  shai'es  and  proportions  in  which  they  shall 
for  the  time  being  be  interested  in  the  partnership 
concern. 

VI.  If   any  partner  shall,  with   the   consent   of  the  '^^'J^^^'^ 
majority  in  value  of  the  other  partners,  advance  any  advances  by 
capital  beyond  his  due  proportion,  he  shall  be  allowed 

and  paid  interest  thereon  out  of  the  partnership  concern 
at  the  rate  of  £5  per  cent,  per  annum  from  the  date  of 
the  advance,  or  at  such  other  rate  as  he  and  the  said 
majority  shall  agree  upon,  and  eveiy  sum  so  advanced  in 
excess  of  capital,  and  the  interest  thereon,  shall  be  con- 
sidered a  debt  due  from  the  partnership,  and  shall  be 
paid  accordingly  by  two  equal  half-yearly  payments^  and 
may  at  any  time  be  withdrawn  from  the  partnership 
funds  by  the  partner  advancing  the  same  on  giving  not 
less  than  twenty-eight  days'  notice  of  his  intention  so  to 
do,  or  such  other  notice  as  he  and  the  said  majority  shall 
agree  upon. 

VII.  The  capital  for  the  time  being  shall  (subject  ii.  Capital  to 

Q  ^  2  be  employed 
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PRKOBDBNT   LXII. 


BETWBEK 

COAL  AND  IRON 

MASTSBS. 

exclusively  in 
the  business. 


12.  Bankers. 


18.  Outgoings. 


14.  Provision 
for  the  appoint* 
ment  of  a 
director. 


as  hereinafter  mentioned)  be  used  and  employed  in  the 
partnership  business,  and  no  part  of  such  capital  shall 
be  withdrawn  or  made  use  of  for  any  other  purpose  by 
any  partner,  except  by  special  agreement  in  writing 
under  the  hands  of  the  majoritj'  in  value  of  the  partners 
for  tlie  time  being. 

VIII.  The  bankers  of  the  partnership  shall  be  , 

or  such  other  bank  as  the  majority  in  value  of  tlie 
pailners  shall  from  time  to  time  agree  upon,  and  all 
monies  brought  or  to  be  brought  into  the  partnership, 
and  all  monies  or  negotiable  securities  received  for  or  on 
account  of  the  partnership,  except  for  current  expenses, 
shall  be  paid  into  the  said  bank,  and  on  payment  of  any 
bills  notes  drafts  or  cheques  into  any  such  bank  such 
one  or  more  of  the  partners  as  tlie  majority  in  value 
of  the  partnei*s  shall  from  time  to  time  appoint  for  that 
purpose  may  make  and  sign  all  such  indorsements  as  are 
usual  or  may  be  requisite  or  necessary  in  that  behalf,  and 
for  all  pm'poses  of  the  partnership  (but  for  no  other 
purpose)  may  draw  or  accept  any  bill  draft  note  or 
cheque  in  the  name  or  on  account  of  the  firm. 

IX.  All  rents  taxes  rates  assessments  and  other  out- 
goings in  respect  of  the  aforesaid  collieries  works  mines 
and  premises,  and  the  salaries  wages  and  remuneration 
of  all  persons  employed  in  or  about  the  partnership 
business,  and  all  debts  and  other  monies  to  become 
payable  on  account  of  the  business,  and  all  losses  which 
shall  happen  in  or  to  the  same,  shall  be  borne  and  paid 
out  of  the  gains  and  profits  of  the  partnership,  if  sufficient 
for  that  purpose,  but  if  insufficient,  then  out  of  the  part- 
nership capital  and  funds  for  the  time  being,  or,  if  the 
same  shall  be  deficient,  by  the  partners  in  the  shares  and 
proportions  in  which  they  shall  be  respectively  interested 
in  the  partnership  business. 

X.  The  majority  in  value  of  the  partners  for  the  time 
being  shall  have  the  power  of  nominating  and  removing 
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a  managing  partner,  who  shall,  subject  to  the  control  of  pbiboidbkt  lxii. 
such  majority,  have  the  management  and  superintendence       bstwkbh 
of  the  business  and  afGEurs  of  the  partnership,  and  the        mastem*^^ 

said  A.  B.  shall  be  the  first  managing  partner;  and  in  

aU  matters  relating  to  the  conduct  and  carrj'ing  on  or 
winding  up  of  the  partnership,  the  decision  of  the  majority  Decimon  of 
in  value  of  the  partners  for  the  time  being  (c)  shall  be  JJJ?^^^^  ** 
binding  and  conclusive  upon  the  other  partnera  or 
partner,  and  in  all  questions  and  differences  which  may 
arise  between  the  partners  concerning  the  partnership, 
or  the  management  regulation  or  dissolution  thereof,  the 
decision  of  such  majority  shall  be  final,  unless  the  other 
partners,  or  any  of  them,  shall  be  desirous  of  referring 
such  questions  and  differences  to  arbitration,  according 
to  the  provision  in  that  behalf  hereinafter  contained,  and 
shall  within  seven  days  after  such  decision  shall  have 
been  come  to,  give  notice  in  writing  of  such  desire. 

XI.  The  partners  shall  meet  once  at  least  in  every  15.  Partners  to 
month,  at  such  place  and  time  as  the  majority  in  value  mont^'*^  * 
of  the  partners  for  the  time  being  may  hereafter  from 

time  to  time  by  writing  signed  by  such  majority  appoint, 
for  the  purpose  of  mutual  information  and  consultation 
relating  to  the  affairs  of  ths  partnership,  and  each  partner 
who  shall  attend  within  fifteen  minutes  of  the  time  ap- 
pointed, and  continue  and  remain  until  the  business  of 
the  said  meeting  shall  have  been  concluded,  shall  be 
entitled  out  of  the  partnership  funds  to  five  pounds  for 
every  such  attendance. 

XII.  Extraordinary  meetings  of  the  partners  may  be  16.  Extraordi- 
from  time  to  time  called  by  the  managing  partner  for  the  SJ^S  «iU^. 
time  being,  either  at  his  own  instance  or  at  the  request  in 

writing  of  any  two  partners,  and  not  less  than  seven  days* 
notice  in  writing,  stating  the  object  of  such  extraordinary 
meeting,  shall  be  given  to  each  of  the  other  partners,  or 
left  at  his  usual  or  last  known  place  of  abode  in  England  ; 

(c)  See  supra,  p.  312. 
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17.  Putnen 
not  to  enter 
into  contracts 
beyond  stated 
amount. 


18.  Partners 
not  to  enter  into 
prospective 
contracts. 


19.  Colliers, 
&C.,  to  be  hired 
by  managing 
partner. 


and  any  three  or  more  partners  present  shall  constitute  a 
meeting,  and  shall  he  competent  to  transact  any  business 
fairly  within  the  scope  and  meaning  of  the  notice  sum- 
moning such  extraordinary  meeting,  but  not  any  other 
business. 

XIII.  No  partner  shall  at  any  one  time  buy  order  or 
enter  into  any  contract  for  the  purchase  of  any  article  or 

articles  whatsoever  exceeding  the  value  of  £ ,  without 

the  previous  consent  in  writing  of  the  majority  in  value  of 
the  partners  for  the  time  being,  and  whenever  any  partner 
shall  at  any  one  time  without  such  previous  consent  buy 
order  or  engage  in  any  contract  for  the  purchase  of  any 

article  or  articles  exceeding  the  value  of  £ ,  the  other 

partners  or  partner  shall  have  the  option,  either  of  taking 
such  article  or  articles  for  or  on  account  of  the  partner- 
ship, or  of  letting  the  same  remain  and  be  for  the  separate 
use  of  the  partner  who  shall  have  so  bought  ordered  or 
contracted  for  the  purchase  of  the  same,  and  he  shall 
accordingly  take  and  pay  for  the  same  out  of  his  own 
monies. 

XrV.  No  partner  (whether  intrusted  with  the  manage- 
ment or  not)  shall  enter  into  any  i)rospective  contract 
or  engagement  for  the  sale  and  supply  of  coals  or  other 
produce  of  the  partnership  for  a  longer  period  than  twelve 
months,  unless  with  the  sanction  of  a  majority  in  value 
of  the  partners. 

XV.  The  engagement  and  hiring  of  all  colliers  miners 
and  other  workmen  and  persons  employed  in  and  about 
the  partnership  business  (except  of  clerks  and  book- 
keepers haAang  salaries  exceeding  £ per  annum),  shall 

be  in  the  sole  discretion  of  the  partner  or  other  person  or 
persons  having  for  the  time  being  the  management  of  the 
business  of  the  partnership,  but  no  clerk  or  book-keeper 

having  a  salary  exceeding  £ per  annum  shall  be  taken 

hired  or  dismissed  without  the  consent  of  the  majority  in 
value  of  the  partners. 
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XVI.  Each  partner  shall  from  time  to  time  (Inly  and  precedknt  lxii. 
punctual!}"  pay  and  discharge  all  his  private  and  separate        bktwkbh 
debts  engagements  and  liabilities,  and  shall  keep  indem-        masters. 
nified  the  other  partners  and  their  respective  heirs  exe-  20.  Partners 
cutors  and  administrators  and  the  property  estate  and  tow*^®?^^ 

r     ^       *f  pnvate  debts. 

effects  of  the  partnership  against'such  debts  engagements 
and  liabilities,  and  against  all  actions  and  expenses  for  or 
on  account  of  the  same  or  relating  thereto. 

XVII.  Proper  books  of  account  shall  be  kept  by  the  21.  Books  of 
partners,  in  which  all  transactions   relating  to  the  part-  k^pt. 
nership  business  shall  be  duly  entered,  and  such  books, 
together  with  the  several  leases  agreements  deeds  securi- 

tio^  maps  plans  sections  letters  documents  and  vouchers 
of  and  belonging  to  the  partnership,  shall  be  kept  at  the 
principal  office  or  counting-house*,  or  such  other  place  as 
shall  be  from  time  to  time  fixed  or  agreed  upon  by  the 
majority  in  value  of  the  partners,  and  be  there  subject  to 
the  free  inspection  of  every  partner  or  his  agent  or  soli- 
citor, at  all  reasonable  times,  for  the  purpose  of  perusing 
or  examining  the  same,  or  of  taking  extracts  or  copies  from 
or  out  of  the  same. 

XVIII.  On  the  80th  day  of  June  and  81st  day  of  De-  22.  Half-yearly 
cember  in  every  year,  a  full  and  particular  account  and  J^^ 

rest  shall  be  made  and  taken  of  all  such  business  as  shall 
have  been  transacted  by  the  partnership,  and  of  all  their 
collieries  and  iron  works  coke-ovens  furnaces  steam- 
engines  fixed  locomotive  and  other  engines  machinery 
boats  coal  cannel  coke  slack  iron  and  other  ore  minerals 
stocks  monies  credits  and  effects,  and  of  aU  such  other 
things  as  are  usually  comprehended  in  a  half-yearly  account 
of  the  like  nature,  and  a  just  valuation  shall  be  made  of  all 
the  particulars  included  in  such  accoimt  which  are  suscep- 
tible of  valuation,  and  such  accounts  shall  be  submitted  for 
the  examination  of  the  partners  on  the  third  monthly  meet- 
ing after  the  several  dates  lastly  hereinbefore  mentioned, 
and  then  left  and  kept  in  the  counting-house  for  inspection 
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BBTWIBN 

COAL  AUD  IRON 

]USTUt& 


23.  DiTision  of 
profits. 


PRKCEDEKT  Lxii.  by  RDj  of  the  partncps,  and  such  general  account  shall  from 

time  to  time  be  entered  in  a  book  to  be  kept  as  aforesaid, 
and  if  within  three  calendar  months  next  after  every  such 
account  shall  have  been  so  left  for  inspection  it  shall  not 
be  objected  to  by  any  of  the  partners,  such  account  shall, 
whether  signed  or  not,  be  binding  and  conclusive  on  all 
the  members  of  the  partnership,  and  the  sufficiency  of  any 
objection  to  such  account  made  and  taken  by  any  partner 
within  such  three  months  shall  be  determined  by  the 
majority  in  value  of  the  partners. 

XIX.  The  partners  shall  be  entitled  to  the  net  profitp 
arising  from  the  business  of  the  partnership,  after  making 
the  payments  hereinbefore  directed,  and  providing  for^ 
liabilities  and  contemplated  outlay,  and  the  division  of 
the  balance  shall  be  made  among  them  in  proportion  to 
their  respective  shai'es  in  the  capital  on  the  third  monthly 
meeting  after  the  30th  day  of  June  and  81st  day  of  Decem- 
ber in  every  3'ear. 

XX.  Ir  and  whenever  any  partner  shall  become  bank- 
rupt, or  take  proceedings  for  liquidation  by  arrangement 
or  composition,  or  execute  any  assignment  to  or  compo- 
sition with  his  creditors,  or  shall  do  or  suffer  any  other 
thing  wherebj'  the  said  partnership  concern  shall  in  any 
way  be  incumbered  prejudiced  or  affected  in  respect  of 
the  private  and  separate  debts  engagements  and  liabilities 
of  such  partner,  the  other  partners  or  partner  shall  be 
at  liberty  to  dissolve  the  partnership  as  to  the  partner 
so  offending,  and  thereupon  the  share  or  shares  of  the 
offending  partner  shall  be  valued  and  sold,  and -the  other 
partners,  or  any  one  of  them,  shall  have  the  option  of 
purchasing  the  same,  in  the  same  manner  as  hereinafter 
is  provided  for  in  the  case  of  a  partner  desiring  to  sell 
his  share  or  shares ;  but  such  dissolution  and  purchase 
shall  be  without  prejudice  to  any  other  remedies  which 
may  be  had  against  the  offending  partner  by  the  other 


24.  Provision 
on  hankraptcy 
of  a  partner. 
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pai-tners  for  breach  of  any  of  the  engagements  herein  precedent  ixii, 
contained.                                         ^                                  ^         ^— „ 

XXI.  The  said  A.  B.  may,  during  his  lifetime,  uomi-  ^^^  ^"^  "^^ 

•^  °  XA8TRR8. 


nate  one  or  two  sons,  being  of  the  age  of  twenty-one  years,  - 
to  succeed  to  his  share  in  the  partnership  and  the  capital  for  nomination 
and  future  profits  thereof,  in  such  proportions  as  the  said  0^5^^™*^^°'' 
A.  B.  may  direct,  and  every  other  partner  may,  during 
his  hfetime,  nominate  one  son,  being  of  the  same  age,  to 
succeed  to  his  share,  and    upon  signing    such  deed  or 
deeds  as  hereinafter  mentioned  respecting  the  admission 
of  a  new  partner,  every  such  son  shall  be  and  become  a 
paiiner  in  the  partnership  concern  in  the  room,  and  in 
respect  of  the  share  and  interest,  of  his  father  therein,  and 
be  entitled  thereto  upon  the  same  terms  and  conditions 
and  under  and  subject  to  the  same  advantages  powers 
provisions  regulations  and  agi'eements  in  all  respects  and 
in  the  same  manner  as  tlie  father  would  have  been  en- 
titled to  if  he  had  remained  a  partner  in  respect  thereof, 
or  as  near  thereto  as  the  difference  of  circumstances  will 
permit. 
XXII.  The  said  A.  B.  may,  by  will,  nominate  one  or  two  26.  Provision 

1,  J.  J.        I  ^  J^  .^or  nomination 

legatees  or  one  executor  or  trustee,  and  any  other  partner  and  admission  of 

for  the  time  being  may  nominate  one  legatee  or  executor  '®8**®®*»  **^- 

or  trustee  to  succeed  on  his  death  to  his  share  in  the 

partnership  and  the   capital  and   future  profits  thereof, 

and  the   legatees  or  legatee  or  executor  or  trustee  so 

nominated,  or,  in  case   of  intestacy,  one  administrator 

of  any  deceased  partner,  including  the  said  A.  B.,  shall 

have   the  option  of    succeeding    to  the   share   of   the 

deceased  partner,  upon  signifying  such  option  in  writing 

to  the  surviving  partners  or  partner  within  six  calendar 

months  next  after  the  death  of  the  deceased  partner,  and 

upon  signing  such  deed  or  deeds  as  hereinafter  mentioned 

respecting  the  admission  of  a  new  partner,  such  legatees 

or  legatee  executor  trustee  or  administrator  shall  be  and 

become  a  partner  in  the  partnership  concern  in  the  room^ 
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pKkoKPEWT  Lxn.  and  in  respect  of  the  share,  of  the  deceased  partner 
BETWERN  tlierein,  and  be  entitled  thereto  upon  the  same  terms  and 
MABTEBs.       conditions,  and  under  and  subject  to  tlie  same  advantages 


powers  provisions  and  agreements  in  all  respects,  and  in 
the  same  manner  as  the  deceased  partner  would  have 
been  entitled  to  had  he  lived,  or  as  near  thereto  as  the 
diflference  of  circumstances  will  permit. 

27.  Option  of  XXIII.  If  the  legatees  or  legatee  executor  or  trustee 

parchase  to  siir*  , 

viving  partners,    nominated  bv,  or  all  the  administrators  of,  a  deceased 

i^toes  &c        partner,  shall  refuse  or  neglect  for calendar  months 

refuse  to  become   aftei*    gugh   partner's  death  to  avail   themselves  of  the 

I>artners.  ^  ^       '■ 

option  given  by  the  last  preceding  article  of  succeeding 
to  the  shai*e  of  the  deceased  partner,  or,  having  exer- 
cised such  option,  shall  refuse  or  neglect  for  one 
calendar  month  after  being  required  so  to  do,  to  execute 
such  deed  or  deeds  as  hereinafter  mentioned,  the  sur- 
viving partners  or  partner  for  the  time  being  shall  have 

the  option,  to  be  signified  within calendar  months 

from  the  death  of  the  deceased  partner,  of  purchasing 
the  share  of  such  deceased  partner  at  such  price  as  may 
be  mutually  agreed  upon,  or  as,  in  case  of  difference, 
shall  be  ascertained  and  fixed  by  arbitration  in  manner 
hereinafter  mentioned. 

28.  Option  of  XXIV.  If  any  partner  for  the  time  being  shall  at  any 
other  partners,  time  be  desirous  of  selling  and  disposing  of  his  entire 
pa^CTVishLg  share  and  interest,  but  not  any  part  thereof,  in  the  part- 
to  sell  his  share,    nership,  he  shall  give  notice  in  writing  of  such  desire  to 

the  other  partners  or  partner,  and  they  or  he  shall  have 
the  option,  to  be  exercised  within  six  calendar  months 
after  the  receipt  of  such  notice,  of  purchasing  the  share 
of  such  retiring  partner  at  such  price  as  may  be  mutuaUy 
agreed  upon,  or  as,  in  case  of  difference,  shall  be  ascer- 
tained and  fixed  by  arbitration  in  manner  hereinafter 
mentioned. 

29.  ProTisiOTi  XXV.    If  the   surviviiig  or  continuing:  partners  or 

for  sale  of  share,  ,       ^  . 

in  case  of  other    partner  shall  not  avail  themselves  or  himself   of  the 
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option  given  by  the  two  last  preceding  articles  respec-  prboedekt  lxil 
tively  of   purchasing   the    share    of   such  deceased    or        bbtwsek 
retiring  partner,  such  share  may  be  sold  or  disposed  of  to    ^^^^^^^ 


any  other  person  not  previously  a  partner,  but  not  to  p^rtnen 
more  than  one  person,  at  any  price  or  value.  declining  to 

puichafle. 

XXVI.  Every  purchaser,  whether  previously  a  partner  30  Purohaaer 
or  not,  shall  enter  into  a  bond  with  a  sufficient  penalty,   *?  execute  bond 

'  ^  ^  -^  •"    of  indemnity  to 

or  a  covenant,  for  indemnifying  the  heirs  executors  and  his  vendor, 
administrators  of  the  partner  so  dying,  or  the  partner  so 
retiring,  and  their  or  his  estate  and  effects,  against  all 
debts  obligations  engagements  and  liabilities  of  the 
partnership,  on  having  a  proper  assignment  or  assurance 
executed  for  vesting  in  the  continuing  or  surviving 
partners  or  partner,  together  with  the  new  partner  (if 
any  such  there  be),  all  the  partnership  assets,  and  for 
enabling  such  continuing  or  surviving  partners  or  part- 
ner and  new  partner  (if  any)  to  collect  and  get  in  all 
credits  and  effects  due  owing  and  belonging  to  the  part- 
nership. 

XXVII.  With  aU  convenient  speed  after  any  person  81.  Admitted 
or  persons  shall  be  admitted  a  partner  or  partners  under  Secute'deed  of 
any  of  the  provisions  hereinbefore  in  that  behalf  con-  covenant  with 

•^  ^  other  partners. 

tained,  such  deeds  of  covenant  (d)  and  other  deeds  and  . 
things  shall  (at  the  expense  in  all  respects  of  the  person 
or  persons  so  admitted),  be  executed  and  done  by  and 
between  the  parties  as  the  counsel  or  solicitor  of  the 
continuing  partners  or  partner  shall  reasonably  require, 
for  placing  the  admitted  partner  or  partners  in  the 
situation,  and  vesting  in  him  or  them  the  rights  and 
interests  of  the  partner  in  respect  of  whose  share  or 
respective  shares  he  or  they  respectively  shall  be  ad- 
mitted, and  for  subjecting  such  admitted  partner  or 
partners  to  the  stipulations  and  provisions  herein  con- 
tained, and  to  all  the  debts  duties  engagements  liabili- 

(d)  See  Preoedente  LXY.  and  LXVI.  infra,  pp.  430, 432. 


\ 


396 


PARTNERSHIP  DEEDS. 


PRIOEDXNT   LXII. 

BITWBSH 

GOAL  AHD  IROH 

XABTE&S. 

32.  ProTision 
for  winding  up 
the  partnership 
on  exhaustion  of 
coal  mines. 


38.  General 
account  and 
winding  up  of 
partnership  on 
expiration  of 
the  term. 


ties  and  obligations  to  ^vhich  the  deceased  or  retiring 
partner  was  or  would  if  living  or  continuing  a  partner 
have  been  liable  or  subject 

XXVIII.  If  at  any  time  before  the  expiration  of  the 

said  partnership  term  of years  all  the  coal  mines  or 

seams  of  coal  for  the  time  being  belonging  to  the  partner- 
ship shall  have  been  gotten  and  exhausted  or  cannot  be 
worked  to  a  profit,  it  shall  be  lawful  for  the  majority  in 
value  of  the  partners,  at  any  extraordinary  meeting  held 
pursuant  to  the  regulations  herein  provided,  to  determine 
the  partnership,  and  thereupon  the  same  shall  absolutely 
cease,  and  the  business  thereof  shall  be  disposed  of  or 
otherwise  wound  up,  so  far  as  the  said  partners  are  con- 
cerned, as  if  the  said  term  had  expired,  making  provision 
for  any  liabilities  that  may  stiU  be  due  from  the  partners 
to  the  lessors  of  the  said  mines. 

XXIX.  Within  six  calendar  months  after  the  expira- 
tion or  sooner  determination  of  the  said  partnership  term 

of years  a  full  and  general  account  in  writing  shall 

be  made  and  taken  by  the  partners  of  all  the  collieries 
cannel  and  iron  works  and  other  plant  and  works  monies 
stock  in  trade  debts  goods  chattels  and  effects  then 
belonging  to  the  partnership,  and  of  all  the  liabilities 
thereof,  and  a  just  valuation  shall  be  made  of  all  the 
particulars  included  in  such  account  which  require  and 
are  capable  of  valuation,  and  immediately  after  such  last- 
mentioned  account  and  valuation  shall  have  been  so  taken 
and  made  the  then  partners  shall  forthwith  make  due  pro- 
vision for  the  payment  of  all  monies  and  debts  then  due 
by  the  said  partnership,  and  for  meeting  all  the  liabilities 
thereof,  and  subject  thereto  all  the  collieries  cannel  and 
iron  works  and  other  plant  and  works  monies  stock  in 
trade  debts  goods  chattels  and  effects  then  belonging 
to  the  partnership  shall  be  divided  amongst  the  then 
partners  according  to  their  respective  shares  rights  and 
interests  therein  and  theretoi  and  such  instruments  in 
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writing  shall  be  executed  by  the  partners  respectively  for  prbcedktc  lmi. 
facilitating  the  getting  in  of  the  outstanding  debts  and        between 

i*»j  n      tj  J  1*  i/»  'J  *  J?    '      -^  1-         COAL  AND  IRON 

effects  of  the  partnership,  and   for  indemnifying   each        masters. 

other  touching  the  premises,  and  for  vesting  the  sole  right 

in  the  said  respective  shares  in  the  said  property  stock  in 

trade  goods  chattels  and  effects  in  the  parties  to  whom 

the  same  respectively  shall  upon  such  division  belong, 

and  for  releasing  to  each  other  all  claims  on  account  of 

the  partnership  as  are  usual  in  cases  of  a  like  nature. 

XXX.  [Arbitration  Clause,  supra,  p.  849.J  cku^^'*"'*'*'" 

XXXI.  And  the  said  A.B.,  C.  D.,  E.  F.,  and  G.H.,  do  35,  covenant 
for  themselves  their  heirs  executors  and  administrators,  J^  indemnity 

'    to  general 

and  every  two  or  more  of  them  do  for  themselves  their  heirs  covenantee, 
executors  and  administrators,  and  each  one  of  them  doth 
for  himself  his  heirs  executors  and  administrators,  hereby 
covenant  with  the  said  X.  Y.  his  executors  and  adminis- 
trators, that  they  the  said  A.  B.,  C.  D.,  E.  R,  and  G.  H., 
their  heirs  executors  and  administrators  will  at  all  times 
indemnify  the  said  X.  Y.  his  heirs  executors  and  adminis- 
trators against  all  costs  expenses  claims  demands  and 
liability  by  reason  or  in  consequence  of  his  being  a  party 
to  these  presents,  or  of  any  act  neglect  or  default  of  any 
other  party  or  parties  hereto,  or  their  respective  represen- 
tatives, or  of  any  action  or  proceeding  which  he  the 
said  X  Y.  his  executors  or  administrators  may  bring 
commence  or  prosecute  as  covenantee  in  or  trustee  under 
these  presents,  or  of  any  other  thing  in  anywise  relating 
to  the  premises ;  And  further  that  he  the  said  X.  Y.  his 
executors  or  administrators  may  out  of  any  monies  which 
shall  come  to  his  or  their  hands  belonging  to  the  said 
partnership  or  to  any  members  or  member  thereof  reim- 
burse himself  and  themselves  all  such  costs  and  expenses 
as  aforesaid.    In  witness,  &c« 
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LXIII. 

PRECBDSNTLXIII.    DEED   o/ PARTNERSHIP  6ettt'6e?l  TWO   COLLIERY  PROPRIE- 
BRTWMN  COAL  TORS  and  COAL  MERCHANTS  and  a  SLEEPING  PARTNER, 

pROPRiETOBfl.  ^^,^^^    ^    allowed   to  become  an  acting  partner  on 

acquiring  a  sufficient  knowledge  of  the  business. 
Provisions  for  the  expulsion  of  a  partner  on  breach 
of  covenant  or  bankruptcy,  d-c,  and  for  represen- 
tatives succeeding  to  share  of  deceased  partner. 

1.  Parties.  THIS  INDENTURE  made  the day  of 18—, 

Between  A.  B.  of  &c.  colUery  proprietor  and  coal  mer- 
chant, of  the  first  part,  C.  D.  of  &c.  colliery  proprietor 
and  coal  merchant,  of  the  second  part,  and  E.  F.  of  &c. 

2.  Recital  of       [sleeping  partner],  of  the  third  part :  Whereas  the  said 

SKr     ^-  B-  »^d  C.  D.  have,  since  the day  of 18- 

on  business  and    earned  on  business  as  colliery  proprietors  and  coal  mer- 

being  entitled  ,  . 

to  certain  mines    chants  at in  the  county  of ,  in  partnership,  and, 

property ;  ^^  such  partners,  have  talten  and  are  entitled  to  the  several 

mines  beds  and  seams  of  coal  lying  within  and  under  divers 

lands  at aforesaid,  and  to  the  rights  easements  and 

privileges  connected  therewith,  granted  or  agreed  to  be 
granted  by  the  several  indentures  of  lease  and  memoran- 
dum of  agreement  specified  in  the  schedule  hereto,  and 
therein  respectively  particularly  mentioned,  for  the  several 
terms  of  years,  at  the  several  rents,  and  under  and  subject 
to  the  several  covenants  by  the  lessees  and  conditions  in 
the  same  indentures  and  memorandum  respectively  men- 
tioned reserved  and  contained,  or  agreed  to  be  reserved 
and  contained  ;  and  have  also  taken  and  are  entitled  to  a 
tramway  and  wayleave,  and  to  the  rights  easements  and 
privileges  connected  therewith,  granted  by  an  indenture 
of  lease  dated  the day  of 18 — ,  and  expressed 
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to  be  made  between  X,  and  Y.  of  the  one  part,  and  the  prhg«d»wt  mn. 
said  A.  B.  and  C.  D.  of  the  other  part,  for  the  term,  at    bitwuv  goal 

the  rents  and  under  and  subject  to  the  covenants  by  the  

lessees  and  conditions  in  the  same  indenture  mentioned 
reserved  and  contained;  and  have  also  purchased  and 
are  entitled  to  the  fee  simple'  and  inheritance  of  a 
messuage  lands  and  hereditaments  situate  at afore- 
said, and  comprised  in  an  indenture  dated  the day 

of 18 — ,  and  expressed  to  be  made  between  W.  G, 

of  the  first  part,  E.  D.  of  the  second  part,  and  the  said 
A.  B.  and  C.  D.  of  the  third  part  [the  purchase  deed], 
subject  to  a  mortgage  for  the  sum  of  five  hundred  pounds, 
with  interest  at  £5  per  cent,  per  annum  made  by  the 
said  A.  B.  and  C.  D.  to  E.  G.  by  an  indenture  dated  the 

day  of 18 — ,  and  expressed  to  be  made  between 

the  said  A.  B.  and  C.  D.  of  the  one  part,  and  the  said 

E.  G.  of  the  other  part:  And  whereas  the  said  A.  B.  s.—of  the  acting 

^  partners  having 

and  CD,  have  sunk  made  erected  constructed  and  pur-  sunk  shafts  and 
chased  divers  shafts  pits  levels  works  steam  and  other  neiy,  &c,  for" 
engines   machinery   buildings    tramroads    railways    ira-  ^ines"^*^^ 
plements  utensils  carts  waggons   carriages   horses   and 
other  things  for  working  the  said  mines  beds  and  seams 
of  coal,  and  selling  and  disposing  of  the  coal  to  be  gotten 
therefrom,  and  generally  for  carrjing  on  the  business  of 
the  said  partnership,  and  have  expended  therein  and  in 
the  purchase  of  the  said  premises  comprised  in  the  said 

indenture  of  the  day  of 18 —  [the  purchase 

deed]  the  sum  of  ten  thousand  five  hundred  pounds  or 
thereabouts,  including  the  said  sum  of  five  hundred 
pounds  borrowed  from  the  said  E.  G.  upon  mortgage 
as  aforesaid :  And  whereas  the  said  E.  F.  is  possessed  of  ^--^^  sleeping 

partner  being 

a  sura  of  three  thousand  pounds  subject  to  the  right  of  his  entitled  to  a  sum 
mother  G.  F.  to  receive  the  annual  income  thereof  during  Jo  Ss^mother's 
her  life  :  And  ^tiereas  the  said  A.  B.,  C  D.  andE.  F.  li^^i^t^^st; 
have  agreed,  with  tlie  approbation  of  the  said  G.  F.,  that 
the  said  E.  F.  shall  enter  into  partnership  with  the  said 
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PRRCKDRHT  Lxiii.  A.  B.  and  C.  D.  in  their  said  business  as  from  the 

BETWEEN  ooAi,  day  of last,  and  that  the  said  E.  F,  shall  bring  the 

pROPRiETOBfl.  aforesaid  gmji  of  three  thousand  pounds  into  the  partner- 


5.— of  agree-       ghip,  Rs  his  share  of  the  capital  thereof,  and  that  such 

ment  for  part-  *  ^  -^ 

nersfaip.  partnership  shall  be  for  the  peiiod,  and  under  and  subject 

to  the  stipulations  and  provisions  hereinafter  expressed 
and  contained,  and  that  the  sum  of  one  himdred  and  fifty 
pounds  in  lieu  of  interest  at  £5  per  cent,  per  annum  on 
the  said  sum  of  three  thousand  pounds  shall  be  paid  to  the 
said  G.  F.  during  her  life,  and  shall  be  secured  by  an 
indenture  intended  to  bear  even  date  with  these  presents, 
by  the  joint  and  several  covenants  of  the  said  A.  B.,  C.  D. 
and  E.  F.,  and  by  a  power  of  distress  on  the  property  of 
the  partnership,  but  shall  be  \}sdd,  as  between  the  said 
A,  B.,  C.  D.  and  E.  F.,  out  of  the  share  of  the  said  E.  F. 
in  the  profits  of  the  said  business:    NOW  THIS  IN- 

6.  Testatum;       DENTURE  A\r[TNESSETH  that,  in  pursuance  of  the 

— mutual  cove-  ^  ... 

iiantB  by  the         said  agreement,  and  in  consideration  of  the  premises,  each 
become  partners,   of  them  the  Said  A.  B.,  C.  D.  and  E.  F.  (so  far  as  the 

stipulations  and  provisions  hereinafter  contained  are  to 
be  performed  and  observed  by  him  his  executors  ad- 
ministrators and  assigns),  doth  hereby  for  himself  his  heirs 
executors  and  administrators  covenant  with  the  others  of 
them  their  executors  and  administrators,  and,  as  separate 
covenants,  with  each  of  the  others  of  them  his  executors 
and  administrators,  that  they  the  said  A.  B.,  C.  D.  and  E.  F. 
and  theii*  respective  executors  administrators  and  assigns, 
will  become  and  remain  partners  for  the  purpose  and 
period,  and  under  and  subject  to  the  stipulations  and  pro- 
visions hereinafter  expressed  and  contained,  that  is  to  say— 

7.  BusineajanJ        !•  ^^^  business  of  the  partnership  shall   be  boring 
place  of  business,   searching  for  working  getting  and  raising  the  mines  beds 

and  seams  of  coal  under  the  said  messuage  and  land  com- 
prised in  the  said  indenture  of  the   day  of  

18 —  [the  purchase  deed"],  and  the  said  mines  beds  and 
seams  of  coal  so  taken  on  lease  by  the  said  A.  B.  and 
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C.  D.  as  aforesaid,  and  all  other  mines  beds  and  seams  of  pRBQgp'WTLxin. 
coal,  if  any,  which  may  hereafter  be  purchased  or  taken    bbtwbkn  coal 
on  lease  by  the  partners,  and  selling  and  disposing  of  the  L> 


produce  when  gotten,  and  buying  and  selling  such  other 
articles  as  are  usually  or  may  be  beneficially  bought  sold 
and  dealt  with  by  persons  engaged  in  the  business  of 
colliery  proprietors  and  coal  merchants ;  and  the  business 
of  the  partnership  shall  be  carried  on  upon  the  premises 

at aforesaid  or  elsewhere,  as  the  said  A.  B.  and  CD. 

shall  determine  (a). 

II.  TiiE     partnership    shall     be     deemed     to    have  8.  Duration  of 

commenced  on    the  day  of  18 —  (&),    and  ^  ^^^  ^^' 

shall  continue  for  the  term  of  twenty-one  years  there- 
from (c). 

III.  The  partnership  shall  be  carried  on  under  the  9.  Finn.    • 
firm  of  "  B.  &  D." 

IV.  The  capital  of  the  partnership  shall  consist  of  10.  Capiul. 
the    premises  comprised   in   the  said  indenture  of  the 

day  of 18 —  [the  purchase  deed],  and  the  said 

shafts  pits  levels  works  steam  and  other  engines  machi- 
neiy  buildings   tramroads   railway  implements    utensils- 
carts  waggons  carriages  horses  and  other  things  so  sunk 
made  erected  constructed  and  purchased  by  the  said  A.  B. 
and  C.  D.  as  aforesaid,  and  all  coals  worked  or  gotten 

since  the  said day  of 18 —  [the  day  of  the  com- 

^  viencement  of  thepartnership^y  and  of  the  said  sum  of  three 
thousand  pounds  to  be  brought  in  by  the  said  E.  F.  as 
aforesaid,  and  the  whole  of  such  capital  shall  be  employed 
in  the  business  of  the  partnership,  and  shall  be  considered 
as  personal  estate  (d),  and  shall  belong  to  the  partners  in 
the  shares  following,  that  is  to  say,  three  equal  eighth 
shares  to  the  said  A.  B.,  three  other  equal  eighth  shares 


(a)  See  supra,  p.  305.  (c)  See  supra,  p.  307. 

(&)  See  supra,  p.  306.  {d)  See  supra,  p.  309. 

VOL.  V.  D  D 
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pRBOBDiHT  Lxin.  to  the  said  C.  D.,  and  the  remaining  two  equal  eighth 

BXTWBiN  GOAL    shaTes  to  the  said  E.  F* 

PEoPEiETOBa         y^  rp^jj.  ^^^  ^  g^  ^^^  ^    p  ^  ^^^  j^^j^  cxecutors 


11.  Two  originAl  anJ  administrators  respectively,  shall  stand  seised  and 

partners  to  hold  , 

the  lands  and       possessed  of  the  said  messuage  lands  and  hereditaments 

coal  mines  for  •      j  •      .  ■!_  'j'jj.  i»  ±r.  j  i» 

the  benefit  of       Comprised  in  the  said  mdenture  of  the day  of 

the  partnerahip.  jg—  [the  purchase  deed],  subject  to  the  aforesaid  mort- 
gage thereof,  and  to  the  said  sum  of  five  hundred  poimds 
and  interest  thereby  secured,  and  of  the  said  mines  beds 
and  seams  of  coal  tramway  hereditaments  and  premises 
comprised  in  the  several  indentures  of  lease  and  memo- 
randum of  agreement  hereinbefore  mentioned  or  referred 
to,  for  the  benefit  and  purposes  of  the  partnership,  and 
shall,  at  the  cost  of  the  paftnership  estate,  work  get 
sell  and  dispose  of  all  the  coals  under  the  said  mes- 
suage lands  and  hereditaments  comprised  in  the  said 

indenture  of  the  -= day  of 18 —  [the  purchase 

deed],  and  all  the  coal  expressed  or  agreed  to  be  demised 
by  the  said  indentures  of  lease  and  memorandum  of 
agreement,  for  the  benefit  and  purposes  of  the  partner- 
ship, and  shall,  upon  the  expiration  of  the  partnership, 
sell  and  dispose  of  the  same  premises,  or  such  of  them 
as  the  said  A.  B.  and  C.  D.  shall  then  have  any  interest 
in,  for  the  benefit  of  the  partners  for  the  time  being,  and 
in  such  manner  as  they  shall  determine :  Provided  neyer- 
theless  that  neither  this  present  declaration  of  trust,  nor 
anything  herein  contained,  shall  operate  to  give  the  said 
E.  F.,  his  executors  administrators  or  assigns,  or  any 
other  person,  any  estate  right  or  interest  at  law  or  in 
equity  in  any  of  the  said  premises  demised  by  the  said 
indentures  of  lease  respectively,  or  comprised  in  the  said 
memorandum  of  agreement,  further  or  otherwise  than  ic 
have  the  said  coal  worked  gotten  sold  and  disposed  of, 
and  the  said  tramway  used  and  employed,  for  the  purposes 
and  benefit  of  the  paitnership  during  the  continuance 
thereof,  and  to  have  the  said  premises  disposed  of  at 
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the  expiration  of  the  partnership,   as  is  hereinbefore  PMOKDKHULrin. 
provided  (e)..  bhtwbsw  goal 

VI.  If  and  whenever  all  the  partners  shall  think  any  ^^^^' 

fiirther  advance  of  capital  necessary,  they  shall  bring  in  ^2.  K  further 
and  contiibute  the  same,  in  the  proportions  in  which  partners  to 
they  are  entitled  to  the  original  capital  as  aforesaid.  in  proportion  to 

VII.  Any  partner  may,  with  the  consent  of  the  other  *^®"^  ^^^' 

_,  *        ,  1  •         1    •         .  1       13.  Any  partner 

partners  or  partner,  but  not  otherwise,  brmg  mto  the  may  bring  in 
partnership  business  any  sums  of  money  over  and  above  ^^^^th 
his  share  of  the  capital  for  the  time  being,  and  in  case  of  consent,  which 

.  shall  bear 

any  money  being  so  brought  in,  the  same  shall  be  entered  interest, 
in  the  books  of  the  partnership  as  a  debt  due  therefrom 
to  the  partner  bringing  in  the   same,  and  shall  be  a 
charge  upon  the  partnership  estate,  and  carry  interest  at 

the  rate  of  £ per  cent,  per  annum,  payable  by  yearly 

payments,  the  first  of  such  pa3rments  to  be  made  at  the 
expiration  of  one  year  from  the  date  of  the  advance,  and 
the  partner  lending  any  such  money  shall  not  be  at  liberty 
to  draw  out  the  same  until  after  the  expiration  of  three 
calendar  months'  previous  notice  in  writing  by  him  to 
the  other  partners  or  partner  requesting  payment  thereof, 
and  shall  be  bound  to  take  back  the  same  on  receiving 
the  like  notice  from  the  other  partners  or  partner  re- 
questing him  so  to  do,  and  in  case  of  any  such  notice  by 
either  party,  interest  on  such  money  shall  cease  from 
the  expiration  of  such  notice. 
VUI.  The  bankers  of  the  partnership  shall  be  the  !*•  Bankers. 

(e)  The  leases  of  mines  comprised  in  the  partnership  deed  from  How  far  it  is 
which  the  Precedent  in  the  text  was  taken  contained,  as  is  very  possible  to  take 
usual  in  such  leases,  covenants  against  assigning  or  underletting,  ^^onTbreak^^^ 
of  which  it  was  feared  that  a  direct  and  simple  declaraUon  of  trust  ing  covenants 
would  be  a  contravention,  and  this  clause  was  framed  with  a  against  amign- 
view  to  prevent  a  forfeiture  of  the  mines.    In  leases  in  which  the  JJ^J^a^fominir 
restrictions  on  assignment  are  very  stringent,  it  is  doubtful  if  a  for-   part  of  tbe 
feiture  could  be  evaded  by  this  or  by  any  other  provision,  and  the  partnership  pro- 
only  safe  course  to  adopt  is,  to  obtain  the  le^soi^s  consent  to  an  as-  ^  ^' 
flignment.     See  supra,  Vol.  V.  Pt.  i.  p.  193,  n.,  where  covenants 
against  assignment  are  considered  at  length. 

D  D  2 
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PBECSDINT  LXin. 

BRTWIBH  COAL 
PROPRIETORS. 


Branch  of  the 


Banking  Company  at 


or 


15.  The  prin- 
cipal and 
inters  on  mort- 
gage debt  and 
outcroings  to  be 
paid  out  of  part- 
nership property. 


16.  Business  to 
be  managed  by 
active  partners 
until  sleeping 


such  other  hank  as  the  said  A.  B.  and  C.  D.  shall  agree 
upon,  and  all  monies  notes  bills  and  secuiities  belonging 
to  the  partnership,  except  such  monies  as  are  required 
for  current  expenses,  shall  be  paid  into  the  said  bank. 

IX.  The  principal  of  the  said  mortgage  debt  of  five 

hundred  pounds,  and  the  interest  thereon  from  the 

day  of  last,  and   the  rents   taxes   and   outgoings 

payable  for  or  in  respect  of  the  said  mines  beds  and 
seams  of  coal  and  tlie  said  tramway,  or  in  respect  of  the 
collieries  works  yards  wharfs  and  offices  where  the  busi- 
ness of  the  partnership  shall  for  the  time  being  be  carried 
on,  and  the  salaries  and  wages  of  all  clerks  servants  and 
workmen  employed  in  the  said  business,  and  all  travelling 
expenses  of  and  incident  to  the  said  business,  and  all 
outlay  charges  and  expenses  either  for  original  construc- 
tions  or  purchases   or  repairs  of  machinery  buildings 
engines  horses  carts  waggons  and  other  carriages  imple- 
ments and  utensils,  and  in  boring  for  and  sinking  pits 
or  shafts  to  the  said  mines,  and  in  laying  down  and  con- 
structing tramroads  and  railways,  and  in  the  due  and 
proper  working  of  tlie  said  mines  and  collieries,  or  other- 
wise for  the  purposes  of  the  partnership,  and  any  other 
necessary  and  incidental  expenses  which  shall  be  incurred 
in  the   business   of  the   partnership,  and   all  debts  to 
become  due  on  account  of  the  partnership,  and  all  losses 
which  may  happen  in  the  said  business,  and  interest  on 
all  monies,  if  any,  which  may  hereafter  be  borrowed  by 
the  partnership,  shall  be  paid  out  of  tlie  profits  and  capital 
of  the  partnership,  and  in  case  the  same  shall  be  deficient, 
then  by  the  partners  or  their  respective  executors  or  ad- 
ministrators, in  the  proportions  in  which  they  are  to  be 
entitled  to  the  capital  of  the  partnership  as  aforesaid. 

X.  The  conduct  and  management  of  the  business  of 
the  partnership  shall  be  under  the  direction  and  control 
(subject  to  the  provisions  of  these  presents)  of  the  said 
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A.  B.  and  C.  D.  exclusively,  and  the  said  E.  F.  shall  pmcidentlxih. 
not  be  required  to  give   any  time  or  attention  to  the     between  coal 

business,  and  shall  not  be  at  liberty  (except  as  herein- '_ . 

after  provided)  to  interfere  in  the  management  or  conduct  p^*^"®^  ^^!^\ 

^  '  o  have  acquired 

thereof,  so  long  as  the  same  is  conducted  in  accordance  a  sufficient 

knowledge 

with  the  provisions  of  these  presents,  or  to  sign  or  use  thereof, 
the  name  of  the  partnership,  or  act  in  the  name  or  on 
behalf  of  the  partnership,  for  any  purpose,  but  the  said 
E.  F.  may  at  all  times  see  inspect  and  examine  all  the 
books  accounts  papers  surveys  plans  works  sales  and 
transactions  of  the  partnership,  and  shall  be  afforded 
every  reasonable  facility  and  opportimity  for  making  him- 
self acquainted  with  the  management  and  details  of  the 
said  business,  and  after  he  shall  have  so  acquainted  himself 
to  the  satisfaction  of  the  said  A.  B.  and  C.  D.,  he  shall  be 
at  liberty,  subject  to  the  control  and  directions  of  the  said 
A.  B.  and  C.  D.,  to  take  part  in  the  conduct  of  the  business. 

XI.  Each  of  them  the  said  A.  B.  and  C.  D.  shall  17.  As  to  time 
devote  his  whole  time  and  attention  to  the  management  partnera^to  the  ^ 
and  conduct  of  the  business  of  the  partnership,  and  shall  *>"8ino8s,  and 

^  ^  allowance  for 

not  be  engaged  in  or  concerned  in  any  other  business  or  the  same. 
trade,  and  shall  be  entitled  to  receive  out  of  the  profits 
of  the  business,  by  way  of  salary  and  remuneration  for 
his  trouble,  the  usual  allowance  of  coal  for  house-fire,  and 

the  annual   sum  of  & ,  to  be  drawn  out  by  equal 

quarterly  payments  in   every  year,   the   first    of   such 

quarterly  payments  to  be  made  on  the  day  of 

18 — ;  and  if  the  said  E.  F.  shall  at  any  time  after 
having  acquainted  himself  with  the  management  and 
details  of  the  business  to  the  satisfaction  of  the  said 
A.  B.  and  C.  D.  as  aforesaid,  give  his  time  and  attention 
or  any  part  of  his  time  and  attention  thereto,  he  shall,  so 
long  as  he  shall  give  such  time  and  attention,  receive  out 
of  the  profits  of  the  business  a  salaiy  or  remuneration  of 
Buch  amount,  and  to  commence  from  and  to  continue  for 
such  time,  as  all  the  partners  shall  consider  reasonable, 
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PBEOEDEVT  LXUI. 


BKTWBXN  OOAL 
PB0FRIXT0II8. 

18.  Partners  to 
be  faithful  to 
each  other. 


19.  Cheques  to 
be  signed  by  the 
active  partners. 


20.  No  partner 
to  employ  part- 
nership monies 
except  for  the 
partnership 
business. 


21.  Neither  of 
the  active  part- 
ners to  give 
credit  to  anyone 
whom  the  other 
may  have  forbid- 
den him  to  trust; 


22. — nor  buy 

any  article 

(except  coals) 

exceeding 

a  specified  sum, 

without  consent ; 

23. — nor  hire  or 
dismiss  servants 
without  consent. 


or  as,  in  case  of  dispute,  shall  be  determined  by  arbitra- 
tion in  manner  hereinafter  provided. 

XII.  Each  partner  shall  be  just  and  faithful  to  the 
other  partners  or  partner  in  all  transactions  relating  to 
the  partnership,  and  give  to  them  or  him  a  true  account 
of  the  same  as  often  as  the  same  shall  be  reasonabl}' 
required,  and  particularly  each  of  them  the  said  A.  B. 
and  C.  D.  shall  at  all  tilnes  fully  communicate  to  the  said 
E.  F.  (whether  required  or  not)  such  information  respect- 
ing the  business  of  the  partnership  as  shall  enable  him 
to  form  a  correct  opinion  of  the  actual  condition  thereof. 

XIII.  All  cheques  bills  and  other  writings  engaging 
the  credit  of  the  partnership  shall  be  signed  by  the  said 
A.  B.  and  C.  D.  or  one  of  them,  and  not  by  the  said  E.  F. 

XIV.  No  partner  shall,  without  the  previous  consent  in 
writing  of  the  other  partners  or  partner,  employ  any  of 
the  money  or  effects  of  the  partnership  or  engage  the 
credit  thereof,  except  upon  the  account  of  the  business  of 
the  partnership ;  and  the  said  E.  F.  shall  not,  without  the 
previous  consent  in  writing  of  the  said  A.  B.  and  C.  D., 
employ  any  of  the  money  or  effects  of  the  partnership,  or 
engage  the  credit  thereof  for  any  purpose. 

XV.  Neither  of  them  the  said  A.  B.  and  C.  D,  shall 
lend  any  money,  or  deliver  upon  credit  any  coals  or  other 
goods  belonging  to  the  partnership,  to  any  person  whom 
the  other  shall  by  notice  in  writing  have  previously  for- 
bidden him  to  trust,  and  if  either  of  them  shall  act  to  the 
contrary,  he  shall  pay  to  the  account  of  the  partner- 
ship any  loss  which  the  partnership  may  sustain  in  con- 
sequence thereof, 

XVI.  Neither  of  them  the  said  A.  B.  and  C.  D.  shall 
buy,  or  engage  in  any  contract  respecting,  any  articles 

(except  coals)  exceeding  the  value  of  £ ,  without  the 

consent  of  the  other,  and  also  of  the  said  E.  F. 

XVII.  No  clerk  servant  or  other  person  shall  be 
engaged  by  either  of  them  the  said  A.  B.  and  C.  D.  in  or 
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about  the  business  of  the  partnership,  or  dismissed  there-  pkkosdbvt  lxhl 
from,  without  the  consent  of  the  other,  and  no  clerk    bitwiin  goal 
servant  or  other  person  shall  be  engaged  or  dismissed  by     ^'«>pj^"tob8. 
the  said  E.  F. 

XVIII.  No  partner  shall,  without  the  previous  consent  24.  No  partner 
in  writing  of  the  other  partners  or  partner,  enter  into  any  ac.     ™^      ' 
bond,  or  become  bound  as  bail  surety  or  security,  or  sub- 
scribe any  policy  of  assurance,  or  do  or  suffer  any  thing 

whereby  the  capital  stock  or  effects  of  the  partnership 
or  the  share  and  interest  therein  of  any  such  partner  may 
be  taken  in  execution  for  his  private  debts  or  debt. 

XIX.  Each   partner  shall  punctually  discharge  the  25.  Each  partner 
debts  now  owing  or  hereinafter  to  be  due  from  him,  and  debte. 
indemnify  the  other  partners  and  partner  their  and  his 

heirs  executors  and  administrators,  and  the  stock  pro- 
perty and  effects  of  the  partnership,  against  all  his  private 
debts  and  engagements  and  all  actions  damages  and 
expenses  on  account  thereof. 

XX.  Proper  books  of  account  shall  be  provided  and  26.  Bookg  of 
kept  at  the  expense  of  the  partnership  estate,  and  all  kept, 
transactions  relating  to  the  partnership  business  shall  be 

duly  entered  therein,  and  such  books  and  the  said  several 
indentures  and  memorandum  of  agreement  hereinbefore 
mentioned  or  referred  to,  and  all  deeds  invoices  surveys 
plans  measurements  letters  writings  and  documents  which 
shall  from  time  to  time  belong  to  the  partnership,  shall 
be  kept  at  the  counting-house  or  principal  office  for  the 
time  being  of  the  partnership,  and  each  partner  shall 
have  free  access  to  examine  and  copy  out,  or  take  extracts 
from,  the  same  or  any  of  them. 

XXI.  On,  or  as  soon  as  conveniently  may  be  after,  the  27.  Annual 

1  />  io  J  j'_  J*         general  account 

day  of 18 —  and  every  succeeding  year  dunng  Iq  y^^  t^ken. 

the  partnership,  a  general  accoimt  in  writing  shall  be 
made  of  all  such  business  as  shall  have  been  transacted 

by  the  partnership  during  the  year  preceding  such day 

of ,  and  of  all  the  payments  outgoings  and  receipts 
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pRiospiHTLzm.  of  the  partnership  during  such  year,  and  of  the  stock 

BSTWSK17  ooAL    plant  coals  monies  property  and  eflfects  of  the  partnership 
PBOPBHT0B8.     ^^  ^^^^  ^^y^  ^^^  ^£  ^j^g  debts  then  owing  by  and  to  the 

partnership,  and  of  the  then  liabilities  of  the  partnership 
and  of  all  such  other  things  as  are  usually  comprehended 
in  annual  accounts  of  the  like  nature,  and  a  valuation 
shall  be  made  of  all  such  of  the  same  premises  as  may 
require  and  be  capable  of  valuation,  and  the  net  profits  of 
the  said  business  during  the  year  then  preceding  shall  be 
ascertained  and  determined,  and  a  fair  copy  of  the  said 
general  account  shall  be  entered  into  a  book,  and  be 
therein  signed  by  all  the  partners  within  two  calendar 
months  after  the  approval  of  every  such  accoimt,  and 
each  partner  shall,  if  he  require  the  same,  have  a  copy  of 
every  such  account  signed  by  all  the  partners ;  and  after 
such  account  shall  be  signed  by  all  the  partners  as  afore- 
said, each  of  them  shall  be  bound  thereby,  imless  some 
manifest  error  shall  be  found  therein,  and  signifijgd  by  any 
of  them  to  the  others  or  other  of  them,  within  one  year 
next  after  such  accounts  shall  be  respectively  signed  as 
aforesaid,  and  in  case  of  any  such  error  being  so  found 
and  signified  the  same  shall  be  rectified. 

28.  Profite  to  be  XXII.  IMMEDIATELY  after  the  closmg  and  signing  of 
tain  proportions,  cach  such  account  the  net  profits  of  the  partnership  up 

to  such day  of shall  be  divided  and  taken  as 

. .  follows,  that  is  to  say,  three  equal  eighth  parts  thereof  by 
the  said  A.  B.,  three  equal  eighth  parts  thereof  by  the 
said  C.  D.,  and  the  remaining  two  equal  eighth  parts 
thereof  by  the  said  E.  F. ;  provided  nevertheless  that 
during  the  life  of  the  said  G.  F/the  interest  of  the  afore- 
said sum  of  three  thousand  pounds  at  the  rate  aforesaid 
brought  in  by  the  said  E,  F.  shall  be  deducted  from  the 
said  share  of  the  said  E.  F.  in  the  said  net  profits. 

29.  Partners  XXIlI.  Any  partner,  who  shall  be  desirous  of  selling 
S^ngtheoSer  ^^^  share  and  interest  in  the  business  shall  be  at  liberty 
partners  the        (q  ^lo  80,  and  shall  in  such  case  first  offer  such  share  and 
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interest  to  the  other  partners  or  partner  for  the  time  paw^MNTLxin. 
being,  at  a  price  to  be  named  by  the  selling  partner,  or,  in     bbtwbkh  coal 

case  of  diiFerence,  to  be  settled  by  arbitration  in  the  manner  L 

hereinafter  mentioned,  and  if  the  other  partners  or  partner  "8^^.**^  p^®- 

^  ^  emption. 

shall  not  within  one  calendar  month  accept  such  oft'er, 
then  the  selling  partner  shall  be  at  liberty  to  sell  his  share 
and  interest  to  any  other  person  or  persons  at  the  same 
or  a  higher  price,  but  shall  not  sell  the  same  to  any  other 
person  at  a  less  price,  unless  and  until  it  shall  have  been 
offered  to  the  other  partners  or  partner  for  the  time  being 
at  such  less  price  and  such  last-mentioned  offer  shall  not 

a 

have  been  accepted  within  one  calendar  month ;  provided 
nevertheless,  that  the  said  E.  F.  shall  not  be  at  liberty 
during  the  life  of  the  said  G.  F.  to  sell  or  dispose  of  his 
share  and  interest  in  the  business  to  the  other  partners  or 
partner  or  any  other  person  without  the  consent  in  writing 
of  the  said  G.  F. 

XXIV.  Whenever   any  partner  shall   at  any  time,  ^O-  Provision  for 

'  -  J,  expulsion  of 

Without  the  consent  of  the  other  partners  or  partner,  partner  for  mis- 
apply to   his   own  private  use  partnership  property  to  ^rtiTr^Mppro- 

the  amount  of  £ ,  or  shall  permit  any  property  of  ^^*  becoming 

the  partnership  to  be  seized  or  detained  for  his  sepa- 
rate debt,  or  shall  make  any  wilful  breach  of  any  cove- 
nant stipulation  or  provision  herein  contained,  or  when- 
ever any  partner  shall  compound  with  his  creditors,  or 
take  proceedings  for  liquidation  by  arrangement  or  com- 
position, or  become  bankrupt,  it  ^hall  be  lawful  for  the 
other  partners  or  partner  for  the  time  being  to  expel  such 
offending  partner  from  the  partnership,  but  such  expelled 
partner  or  his  trustee  shall  be  at  liberty,  at  any  time  or 
times  within  six  calendar  months  after  such  expulsion,  to 
sell  his  share  and  interest  in  the  business  in  the  manner 
and  subject  to  the  stipulations  hereinbefore  contained  as 
to  the  voluntary  sale  by  any  partner  of  his  share  and 
interest  in  the  business. 

XXV.  If  any  partner  sh^ll  die  during  the  partnership,  31.  Provision  in 
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BXTWEBV  COAL 
PAOPBIETORS. 

case  of  death  of 
partners. 


32.  rurcbasers 
and  repreflenta- 
tives  of  pattnen 
to  have  the  same 
powers  as  ori- 
ginal partners. 


38.  Purchasers, 
representatives 
&c.,  to  execute 
deed  of  covenant 


then  axid  in  such  case  his  executors  or  administrators, 
or  any  person  or  persons  to  whom  he  may  by  will  be- 
queath the  same,  shall  be  entitled  to  the  share  of  such 
deceased  partner  in  the  capital  stock  property  and  effects 
of  the  partnership,  and  may  either  continue  a  partner  or 
partners  in  the  business  in  respect  and  to  the  extent  of 
the  share  and  interest  of  such  deceased  partner,  or  may 
sell  the  same  share  and  interest  in  the  manner  herein- 
before provided  with  respect  to  a  sale  or  sales  by  any 
living  partner  of  his  share  and  interest. 

XXVI.  The  respective  purchasers  from,  or  executors 
administrators  or  legatees  of,  the  partners  respectively 
shall  have  the  same  power  and  discretion,  and  be  subject 
to  the  same  obligations  and  restrictions,  as  to  the  ma- 
nagement and  conduct  of  the  business  and  devoting  their 
time  and  attention  thereto  and  not  interfering  therewith, 
as  the  several  partners,  to  whose  shares  such  purchasers 
executors  administrators  or  legatees  shall  respectively 
succeed,  are  hereby  invested  with  and  made  subject  to, 
unless  the  other  partners  or  partner  for  the  time  being 
shall  upon  the  introduction  of  such  purchaser  executors 
administrators  or  legatees  otherwise  determine,  but  not 
more  than  one  person  in  the  place  of  each  one  of  the 
present  partners  shall  be  entitled  at  the  same  time  to 
actively  interfere  with  or  attend  to  the  business  of  the 
partnership,  or  receive  a  salar}'^  or  remuneration  for  service 
or  attention  thereto,  and  no  such  salary  or  remuneration 
shall  exceed  three  hundred  pounds  per  annum,  and  every 
such  salary  and  remuneration  shall  be  in  proportion  to 
the  actual  skill  and  knowledge  of  the  business  of  the  per- 
son receiving  the  same  and  the  value  if  any  of  his  services 
and  attention,  and,  in  case  of  dispute,  shall  be  settled  by 
arbitration  under  the  provision  hereinafter  contained. 

XXVII.  EvEBY  person,  who  shall,  in  pursuance  of  the 
provisions  in  that  behalf  hereinbefore  contained,  become 
entitled  by  purchase  or  as  executor  administrator   or 
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legatee  to  a  share  or  shares  in  the  partnership  business,  pmckpwtlxiil 

shall,  before  he  shall  be  entitled  to  any  rights  or  profits     bitwbiv  coal 

as  a  partner,  enter  into  and  execute  all  necessary  deeds        .  __ 

of  covenant  with  the  other  partners  or  partner  for  the  ^e^""'"*^ 

time  being,  to  perform  and  observe  all  the  stipulations 

and  provisions  herein  contained  which  the  partner  to 

whose  share  he  shall  have  become  entitled  was  subject  to 

and  liable  to  perform  and  observe  by  virtue  of  these 

presents,  and  all  expenses  which  any  partner  for  the  time 

being,  or  the  property  of  the  partnership,  may  be  put  to 

in  consequence  of  the  sale  transmission  or  bequest  of 

any  share  in  the  business  as  aforesaid,  shall  be  borne  by 

the  person  who,  as  purchaser  executor  administrator  or 

legatee,  shall  become  entitled  thereto  as  aforesaid. 

XXVIII.  Within  six  calendar  months  after  the  expi-  34.  Account  to 
ration  of  the  partnership,  a  full  account  in  writing  shall  expiration  of  the 
be  taken  and  settled  of  all  the  property  stock  monies  P^^^^^^^'P' 
credits  and  effects  belonging  to,  and  of  all  debts  owing 
from,  the  partnership,  and  of  the  liabilities  thereof,  and 
the  partners  for  the  time  being  shall  forthwith  pay  or 
make  due  provision  for  payment  and  satisfaction  of  the 
debts  and  liabilities  of  the  partnership  out  of  the  pro- 
perty stock  monies  credits  and  effects  thereof,  and  the 
residue  of  such  property  stock  monies  credits  and  effects 
shall  be  divided  between  the  partnera  for  the  time  being 
according  to  their  respective  shares  and  interests  therein, 
and  such  instruments  in  writing  shall  be  executed  b}*^ 
the  partners  respectively  for  getting  in  the  outstanding 
credits  and  effects,  and  for  indemnifying  each  other  with 
respect  to  the  premises,  and  for  vesting  the  whole  pro- 
perty in  the  said  respective  shares  of  th«  capital  and 
effects  in  the  partners  respectively  to  whom  respectively 
the  same  shall  upon  such  division  belong,  and  for  releas- 
ing to  each  other  all  claims  on  account  of  the  partner- 
ship, as  are  usual  in  cases  of  the  like  nature,  and  a  proper 
notice  of  the  dissolution  of  the  partnership  shall  be  signed 
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pRioBDKVTLxni.  thcii  End  ill  such  case  his  executors  or  adininistratorSi 

BiTwxsH  COAL  OF  Eiiy  pcrsoii  or  persons  to  whom  he  may  by  will  be- 

PROP  KTOBB.  q^gn^jj  ^Q  same,  shall  be  entitled  to  the  share  of  such 


caro^f  death  of    deceased  partner  in  the  capital  stock  property  and  effects 

of  the  partnership,  and  may  either  continue  a  partner  or 
partners  in  the  business  in  respect  and  to  the  extent  of 
the  share  and  interest  of  such  deceased  partner,  or  may 
sell  the   same  share  and  interest  in  the  manner  herein- 
before provided  with  respect  to   a  sale  or  sales  by  any 
living  partner  of  his  share  and  interest. 
32.  rurcbaaere         XXVI.  The  respective  purchasers  from,  or  executors 
t^es'of  pwtocTB   administrators  or  legatees  of,  the  partners  respectively 
to  have  the  same  ghall  have  the  same  power  and  discretion,  and  be  subject 

powers  as  on-  *  '  j 

ginai  partners,  to  the  Same  obligations  and  restrictions,  as  to  the  ma- 
nagement and  conduct  of  the  business  and  devoting  their 
time  and  attention  thereto  and  not  interfering  therewith, 
as  the  several  partners,  to  whose  shares  such  purchasers 
executors  administrators  or  legatees  shall  respectively 
succeed,  are  hereby  invested  with  and  made  subject  to, 
unless  the  other  partners  or  partner  for  the  time  being 
shall  upon  the  introduction  of  such  purchaser  executors 
administrators  or  legatees  otherwise  determine,  but  not 
more  than  one  person  in  the  place  of  each  one  of  the 
present  partners  shall  be  entitled  at  the  same  time  to 
actively  interfere  with  or  attend  to  the  business  of  the 
partnership,  or  receive  a  salary  or  remuneration  for  service 
or  attention  thereto,  and  no  such  salary  or  remuneration 
shall  exceed  three  hundred  pounds  per  annum,  and  every 
such  salary  and  remuneration  shall  be  in  proportion  to 
the  actual  skill  and  knowledge  of  the  business  of  the  per- 
son receiving  the  same  and  the  value  if  any  of  his  services 
and  attention,  and,  in  case  of  dispute,  shall  be  settled  by 
arbitration  under  the  provision  hereinafter  contained. 
83.  PurchflBcrs,  XXVII.  EvERY  person,  who  shall,  in  pursuance  of  the 
kc.y  to  execute  provisions  in  that  behalf  hereinbefore  contained,  become 
ee  0  coTenant  ^jj^fl^^j  jjy  purchase  or  as  executor  administrator  or 
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legatee  to  a  share  or  shares  in  the  partnership  business,  pbwwmwtlxiii. 

shall,  before  he  shall  be  entitled  to  any  rights  or  profits  bbtwief  goal 

as  a  partner,  enter  mto  and  execute  all  necessary  deeds 

of  covenant  with  the  other  partners  or  partner  for  the  ^f?"  becoming 

^  ^  partnen. 

time  being,  to  perform  and  observe  all  the  stipulations 
and  provisions  herein  contained  which  the  partner  to 
whose  share  he  shall  have  become  entitled  was  subject  to 
and  liable  to  perform  and  observe  by  virtue  of  these 
presents,  and  all  expenses  which  any  partner  for  the  time 
being,  or  the  property  of  the  partnership,  may  be  put  to 
in  consequence  of  the  sale  transmission  or  bequest  of 
any  share  in  the  business  as  aforesaid,  shall  be  borne  by 
the  person  who,  as  purchaser  executor  administrator  or 
legatee,  shall  become  entitled  thereto  as  aforesaid. 

XXVIII.  Within  six  calendar  months  after  the  expi-  84.  Account  to 
ration  of  the  partnership,  a  full  account  in  writing  shall  expiration  of  the 
be  taken  and  settled  of  all  the  property  stock  monies  P^^nerahip. 
credits  and  effects  belonging  to,  and  of  aU  debts  owing 
from,  the  partnership,  and  of  the  liabilities  thereof,  and 
the  partners  for  the  time  being  shall  forthwith  pay  or 
make  due  provision  for  payment  and  satisfaction  of  the 
debts  and  liabilities  of  the  partnership  out  of  the  pro- 
perty stock  monies  credits  and  effects  thereof,  and  the 
residue  of  such  property  stock  monies  credits  and  effects 
shall  be  divided  between  the  partners  for  the  time  being 
according  to  their  respective  shares  and  interests  therein, 
and  such  instruments  in  writing  shall  be  executed  by 
the  partners  respectively  for  getting  in  the  outstanding 
credits  and  effects,  and  for  indemnifying  each  other  with 
respect  to  the  premises,  and  for  vesting  the  whole  pro- 
perty in  the  said  respective  shares  of  tho  capital  and 
effects  in  the  partners  respectively  to  whom  respectively 
the  same  shall  upon  such  division  belong,  and  for  releas- 
ing to  each  other  all  claims  on  account  of  the  partner- 
ship, as  are  usual  in  cases  of  the  like  nature,  and  a  proper 
notice  of  the  dissolution  of  the  partnership  shall  be  signed 
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35.  Arbitration 


PRECEDENT  LxiH.  \)y  the  partncps,  and  published  in  the  London  Gazette 

and  sent  to  the  customers  of  the  partnership. 

XXIX.  Whenever  any  doubt  difference  [Arbitration 
Clause,  supra,  p.  849].     In  witness,  &c. 

THE  SCHEDULE  REFERRED  TO  IX  THE  FOREGOING 

INDENTURE. 

[To  specify  the  dates  of,  and  parties  to,  all  the  kaui 
belonging  to  A.  B,  and  C.  D.  {except  the  lease  of  the  tram- 
way) and  the  memorandum  of  agreement  for  a  lease.] 


15 
clause. 

Schedule. 


PRECEDENT  LXIT. 


BETWEEN   ACTING 

PARTNERS  AND 

A  8LEBPIN0 

PARTNER. 


1.  Parties. 


2.  Testatum  ; 
— mutual 
covenaiits  by 
the  intended 
partners. 


8.  Business  and 
place  of  business. 


LXIV. 

DEED  of  PARTNERSHIP  between  fouT  acting  partner*  and 

one  SLEEPING  partner, 

THIS  INDENTUKE  made  the dav  of 18-, 

Between  A.  B.  of  &c.  of  the  first  part,  C.  D.  of  Ac.  of 
the  second  part,  E.  F.  of  &c.  of  the  third  part,  G.  H.  of 
&c.  of  the  fourth  part,  and  I.  K.  of  &c.  [the  sleeping 
partner]  of  the  fifth  part :  WITNESSETH  that,  each  of 
them  the  said  A.  B.,  C.  D.,  E.  F.,  G.  H.  and  L  K.  (so  far 
as  the  stipulations  and  provisions  hereinafter  contained 
are  to  be  performed  or  observed  by  him  his  executors  or 
administrators),  doth  hereby  for  himself  his  heirs  execu- 
tors and  administrators  covenant  with  the  others  of  them 
their  executors  and  administrators,  and  also,  as  a  separate 
covenant,  with  each  of  the  others  of  them  his  executors 
and  administrators,  that  they  the  said  A.  B.,  C.  D., 
E.  F.,  G.  H.  and  I.  K.  will  become  and  remain  partners 
for  the  purposes  and  period,  and  subject  to  the  stipula- 
tions and  provisions,  hereinafter  expressed  and  contained, 
that  is  to  say : — 

I.  The  business  of  the  partnership  shall  be and 

shall  be  carried  on  at  aforesaid,  or  at  such  other 
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place  or  places  as  the  partners  shall  hereafter  agree  pmcbmitt  lxiv. 

upon  (a).  BETWEEN    ACTINa 

-  .  -  PARTNERS  AND 

II.  The  partnership  shall  commence  on  the day      ^  slbemnq 

of 18—  (6),  and  shall  continue  for  the  term  of  twenty-        ^^'^^^^ 

one  3'ears  if  tlie  partners  or  any  of  them  shall  so  long  ^*  Commence- 

•^  -^  •^  "    ment  and  dura- 

live  (c).  tion  of  partner- 

III.  If  before  the  end  of  seven  years  or  of  fourteen  ^  p^^  ^  ^ 
years,  to  be  computed  from  the  day  of  the  commencement  determine  the 
of  the  partnership,  any  one  or  more  of  the  partners  shall  the  end  of  the 
be   desirous  that  the  partnership  shall  determine,  and  {^^t^^^^b. 
of  such  his  or  their  desire  shall  give  not  less  than  six 
calendar  months'  previous  notice  in  writing  to  the  other 
piirtners  or  partner,  or  shall  leave  such  notice  at  the  place 

where  the  said  business  shall  for  the  time  being  be  carried 
on,  then  immediately  at  the  end  of  the  said  seven  or 
fourteen  years,  as  the  case  may  be,  the  partnership  shall 
absolutely  determine. 

IV.  The  partnership  shall  be  carried  on  under  the  e,  pirm. 
firm  of . 

V.  The  capital  of  the  partnership  shall  consist  of  the  7.  Capital. 

sum  of  £ to  be  made  up  and  brought  into  the  said 

business  in  manner  hereinafter  mentioned  (that  is  to  say), 

the  stock  now  used  in  carrying  on  the  said  business  (the 
particulars  whereof  are  mentioned  and  set  forth  in  a 
book  which  has  been  signed  by  all  the  partners),  is  to  be 

taken  to  be  of  the  value  of  £ ,  and  to  be  the  property 

of,  or  to  be  brought  into  the  said  business  by  the  said 
A.  B.,  C,  D,,  E.  F.  and  G.  H.  in  the  proportions  follow- 
ing, that  is  to  say,  five  shares  by  the  said  A.  B.,  two  shares 
by  the  said  C.  D.,  two  shares  by  the  said  E.  F.,  and  two 

shares  by  the  said  G.  H.,  and  the  sum  of  £ ,  the 

residue  of  the  said  capital,  is  to  be  advanced  and  brought 
into  the  said  business  by  the  said  I.  K. 


(a)  See  supra,  p.  305.  (&)  See  supra,  p.  306. 

(c)  See  supra,  p.  307. 
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F&lOBDnrT  LXIY. 

BITWKKH   AOTIVO 

PARTirSSS  ARD 

A  SLUPIHa 

PAATVKR. 

8.  Capital  and 
profits  to  be 
employed  in  the 
partnership 
business. 

9.  Bankers. 

10.  Outgoings. 


VI.  The  said  capital  and  the  profits  arising  from  the 
same  shall  (subject  as  hereinafter  is  mentioned)  be  used 
and  employed  in  the  trade  or  business  of  the  partner- 
ship. 

VII.  The  Bank  of Limited  shall  be  the  bankers 

of  the  partnership. 

YIII.  The  rent  of  the  houses  mills  and  buildings  in 
aforesaid^  and  of  any  other  houses  mills  or  buildings 


11.  Business  to 
be  carried  on  by 
certain  partners, 
who  are  to 
attend  to  the 
management 
thereof. 


where  the  business  of  the  partnership  shall  be  carried  on, 
and  all  repairs  additions  and  alterations  of  to  in  or  about 
the  same,  and  all  taxes  rates  assessments  payments  for 
insurance  against  loss  by  fire  and  other  outgoings  for  or 
in  respect  of  the  same,  and  the  salaries  wages  and  main- 
tenance of  all  clerks  travellers  workmen  servants  and  ap- 
prentices who  shall  be  employed,  and  all  expenses  which 
shall  be  incurred,  and  all  duties  debts  and  monies  which 
shall  become  payable  for  or  upon  account  of,  and  all  losses 
and  damages  which  shall  happen  in  or  about  or  in  relation 
to  the  business  of,  the  partnership,  and  interest  at  the 

rate  of  £ per  cent,  per  annum  upon  the  capital  of  each 

partner  shall  be  paid  defrayed  and  borne  by  and  out  of  the 
capital  of  the  partnership  and  the  profits  arising  therefrom, 
or  in  case  the  same  shall  become  deficient,  then  by  all  the 
partners  out  of  their  respective  separate  estates  in  the 
shares  following,  that  is  to  say,  five  twentieth  shares  by  the 
said  A.  B.  his  executors  or  administrators,  two  twentieth 
shares  by  the  said  C.  D.  his  executors  or  administrators, 
two  twentieth  shares  by  the  said  E,  F.  his  executors  or 
administrators,  two  twentieth  shares  by  the  said  G.  H. 
his  executors  or  administrators,  and  nine  twentieth  shares 
by  the  said  I.  K.  his  executors  or  administrators. 

IX.  The  business  of  the  partnership  shall  be  wholly 
carried  on  managed  and  conducted  by  the  said  A.  B., 
C.  D.,  E.  F.  and  G.  H.  (who  are  hereinafter  usually 
referred  to  as  the  acting  partners),  and  they  shall  at  all 
times   during  the  partnership  diligently  and  faithfiiDy 
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employ  themselves  in  and  about  the  business  of  the  pmoidiht  lxiv. 

partnership^  and  cany  on  manage  and  conduct  the  same  BiTwisir  AoriNa 
for  the  gi*eatest  advantage  of  the  partnership,  but  they 


A  SLIKPING 
PABTNBR. 


shall  not  be  entitled  to  any  allowance  or  reipuneration  for 
so  doing. 

X.  The  said  I.  K.  shall  not  be  required  to  and  shall  not  12.  The  sleepiDg 
interfere  in  the  carrying  on  management  or  conduct  of  interfore^in  the 
the  business  of  the  partnership,  and  shall  not  during  the  ^^^^^^ 
partnership  alone  or  with  any  person  or  persons  (except  "*n»o  busiDcss 

elaewhere,  or 

under  these  presents),  be,  either  directly  or  indirectly,  use  the  naiue  of 

concerned  in  the  business  of  a ,  and  shall  not  on  any     *  '°^ 

occasion  (other  than  is  authbrised  by  these  presents),  use 
the  firm  or  name  of  the  said  partnership,  or  sign  his 
name  as  a  partner  therein,  except  upon  the  request  or 
with  the  consent  of  the  other  partners  or  partner. 
.  XI.  Each  acting  partner  shall  be  just  and  faithful  to  is.  Acting 
the  other  acting  partners  or  partner  and  to  the  part-  ^u2|f  ^^^^ 
nership  in  all  dealings  and  transactions  in  and  about  the  ^^  ^  render 

ftcconntfl  Tirhfiii 

trade  or  business  of  the  partnership,  and  shall  render  to  required  to  each 
them  or  him  and  to  the  said  I.  K.  a  just  and  faithful  ^^  ^^'' 
account  thereof,  whenever  the  same  shall  be  reasonably 
required. 

XII.  Each  acting  partner  shall  at  all  times  during  the  i^.— and  to  give 

°  each  other  all 

partnership  upon  any  reasonable  request  of  the   other  necessary  in. 

acting  partners  or  partner  or  any  of  them  or  the  said  I.  K.,  j^toMship'' 

inform  them  or  him  of  all  letters  accounts  writings  and  matters, 
other  things  which  shall  come  to  his  hands  or  knowledge 
in  an}rwise  concerning  the  business  of  the  partnership. 

XIII.  No  acting  partner  (except  the  said  A.  B.  in  i^-  No  acting 

.  .  .  partner  to  be 

respect  of  the business  at wherein  he  is  now  engaged  in  any 

concerned),  shaU,  either  alone  or  with  any  other  person  or  °  *'  uai^eM ; 
persons,  directly  or  indirectly,  engage  in  any  trade  or 
business,  except  upon  the  account  and  for  the  advantage 
of  the  partnership. 

XIV.  No  acting  partner  shall  take  any  apprentice,  or  ordLmissanr 
hire  or  dismiss  any  clerk,  traveller,  workman,  or  servant  ^^^^\  ]^iti»out 
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PRECEDENT  LXIV. 


BETWEEN    ACTINa 

PARTNERS  AND 

A  SLEEPING 

PARTNER. 

17. — or  go  any 
journey  on 
account  of  the 
partnership 
without  consent ; 


18.  —or  em- 
ploy pai-tner^ 
ship  property 
for  other  than 
partnership 
purposes; 


19. — or  give  any 
security  for 
money,  except 
in  the  ordinary 
course  of  busi- 


ness 


20.  — and  any 
security  so 
given  to  be  the 
separate  liability 
of  the  partner 
giving  it. 


21.  No  partner 


in  the  business  of  the  partnership,  without  the  consent  of 
the  other  acting  partners  or  partner. 

XV.  No  acting  partner  shall  at  anj  time  during  the 
partnership  take  or  go  any  journey  or  voj'age,  for  or 
on  account  of  the  business  of  the  partnership  or  other- 
wise, without  the  consent  of  the  other  acting  partners  or 
partner,  and  if  any  of  them  shall  do  so,  he  or  they  shall 
for  such  time  as  he  or  they  shall  be  upon  any  such  journey 
or  voyage  forfeit  a  proportionate  part  of  his  or  their  share 
or  respective  shares  in  the  profits  of  the  partnership,  or 

the   sum  of  £ ,  at  the  option  of  the  other  acting 

partners  or  partner.  « 

XVI.  No  acting  partner  shall,  without  the  consent  in 
writing  of  all  the  acting  partners  or  partner,  employ  any 
of  the  monies  goods  or  effects  belonging  to  the  partner- 
ship or  engage  the  credit  thereof  in  anything  except  upon 
the  account  or  for  the  benefit  of  the  partnership. 

XVII.  In  all  cases  where  there  shall  be  occasion  to 
give  any  bond  note  bill  or  other  security  for  the  payment 
of  any  money  on  account  of  the  pai'tnership  (other  than 
and  except  when  the  contrary  shall  in  the  common  course 
of  business  be  unavoidable),  the  same  shall  be  respectively 
signed  and  executed  by  aU  the  acting  partners. 

XVIII.  If  any  partner  shall  give  any  such  bond  note 
bill  or  other  security  as  aforesaid  (except  in  the  case 
before  mentioned),  which  shall  not  be  executed  and  signed 
by  all  the  acting  partners,  every  such  bond  note  bill  or 
other  security  shall  be  deemed  to  be  given  on  the  separate 
account  of  the  person  or  persons  giving  the  same ;  and 
he  or  they  shall  accordingly  pay  and  discharge  the  same 
out  of  his  or  tlieir  separate  estate,  and  shall  indemnify  all 
and  each  of  the  other  partners  and  their  and  his  hail's 
executors  and  administrators  estates  and  effects,  against 
the  payment  thereof,  and  all  actions  and  expenses  on 
account  thereof. 

XIX.  No  partner  shall  at  any  time  during  the  partner- 
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ship  lend  any  of  the  monies,  or  deliver  upon  credit  any  ^moemkt  lxiy. 
of  the  goods  belonging  to  the  partnership,  to  any  person  bktweef  Aoriira 
or  persons  whom  any  of  the  acting  partners  shall  pre-       a  slekpiho 
viously  by  notice  in  writing  have  forbidden  him  to  trust.         pabtweb. 

XX.  Ib"  any  partner  shall,  after  such  notice  as  afore-  *<>  if^d  or  gire 

credit  to  any 

said,  lend  any  money,  or  deliver  upon  credit  any  goods  of  person  whom 
or  belonging  to  the  partnership,  then   the  partner  so  Jhdl  prevwuaiy' 
lending  or  delivering  upon  credit  such  money  or  goods,  v?^®J^x^*^*®" 
shall  pay  to  the  partnership  in  ready  money  the  full  22.— and  any 
amount  or  value  of  the  money  or  goods  so  lent  or  delivered  J^"^  ^^ 
upon  credit  as  aforesaid.  ™A®  «<»<*  *^® 

.  ,      deficiency. 

XXI.  No  acting  partner  shall  buy  order  or  engage  in  23.  No  partner, 

any  contract  for  any or  other  article  exceeding  the  ^  the*ot^ra!^to 

value  of  £ without  the  previous  consent  in  writing  of  enter  into  any 

contract  above  a 

all  the  other  acting  partners  :  and  if  any  acting  partner  certain  amount, 
shall  do  so  without  such  consent,  then  the  other  acting  ^J^^^i^g  ® 
partners  or  partner  shall  have  the  option,  either  of  taking  deemed  his  pri- 

,  vate  contract. 

such or  other  article  for  and  on  account  of  the  part- 
nership, or  of  letting  the  same  remain  for  the  separate  use 
and  benefit  of  the  person  or  persons  by  whom  the  same 
shall  have  been  so  bought  or  contracted  for. 

XXII.  No  partner  shall,  without  the  previous  con-  24.  No  partner, 
sent  in  writing  of  the  other  partners  or  partner,  enter  consent  of  his 
into  any  bond,  or  become  bail  surety  or  security  with  b^^fj^a  or 
or  for  any  person  or  persons,  or  subscribe  any  policy  of  surety,  &c. 
insurance. 

XXIII.  No  partner  shall  do  or  willingly  suffer  to  be  25.  No  partner 

_     to  do  any  act 

done  anything  whereby  or  by  means  whereof  the  stock  whereby  the 
in  trade  capital  or  property  of  the  partnership  may  be  SJ^^  may 
seized  attached  extended  or  taken  in*  execution.  ^  ^^^^  ^°^ 

execution. 

XXIV.  Each  partner  shall  discharge  the  debts  now  due  26.  Eveiy  part- 
or  which  shall  during  the  partnership  become  due  from  pHvliJe^ebts, 
him,  and  shall  keep  indemnified  the  other  partners  or  «f  <^  indemntfy 

,  f         ,  .    .  the  partnership 

partner  their  and  his  heirs  executors  and  administrators,  against  them. 
and  the  stock  in  trade  capital  property  and  profits  of  the 
partnership,  against  all  his  present  and  future  separate 

VOL.   T.  E  K 
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FRIOSDKRT  LZIT. 


BITWKIH   AOTIRQ 

PABTHKB8  AlTD 

ASLSXFIira 

PABTHBIU 

27.  Books  of 
aooount  to  be 
kept ; 


28.— -and  to 
remain,  with 
all  partnenhip 
documents,  at 
the  place  of 
business, 


and  each  partner 
to  haye  free 
access  thereto. 


29.  Annual 
accounts  and 
valuation  to  be 
made  on  a  cer- 
tain day  in  each 
year. 


debts  and  engagements^  and  against  all  actions  and  ex- 
penses on  account  thereof. 

XXV.  Proper  books  of  accoimt  shall  be  kept  by  the 
acting  partners,  and  true  plain  and  perfect  entries  made 
therein  of  all  the  monies  goods  wares  merchandize  effects 
debts  and  things  belonging  or  owing  to  or  by  the  partner- 
ship, or  which  shall  be  received  paid  sold  or  contracted 
for  in  the  course  of  the  business  of  the  partnership,  and 
of  all  such  other  transactions  or  things  in  anywise  relating 
to  the  said  business  as  are  usually  written  and  entered 
into  books  of  account  kept  by  persons  engaged  in  the 

business  of  a ,  together  with  all  such  circumstances 

of  names  times  and  places  as  may  be  necessary  or  useful 
for  the  better  manifestation  of  the  state  ^d  proceedings 
of  the  said  business. 

XXVI.  The  said  books  of  account,  together  inith  all 
bonds  notes  bills  specialties  assurances  securities  letters 
and  other  writings  which  shall  from  time  to  time  concern 
or  belong  to  the  partnership,  shall  be  kept  at  the  counting- 
house  in aforesaid,  or  in  such  other  place,  where  the 

business  of  the  partnership  shall  for  the  time  being  be 
carried  on,  as  the  partners  shall  agree  upon,  and  each 
partner  shall  have  free  access  to  inspect  examine  cast  up 
and  copy  out  the  same  at  pleasure. 

XXVIL  Qn  the day  of in  the  year  18— ,  and 

on  the day  of in  every  succeeding  year  during 

the  partnership,  a  full  and  general  accoimt  in  writing 
shall  be  made  and  taken  by  the  partners  of  all  such 
goods  wares  merchandize  and  things  as  shall  have  been 
bought  or  sold  in  iixb  trade  or  business  of  the  partnership^ 
(in  the  first  of  such  general  accounts  from  the  day  of  the 
commencement  of  the  partnership,  and  in  each  such  sub- 
sequent general  account  from  the  day  of  the  last  preceding 
one),  and  of  all  the  monies  stock  in  trade  debts  and 
effects  belonging  or  due  to  the  partnership,  and  of  all 
monies  and  debts  due  by  the  partnership,  and  of  all  the 
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liabilities  of  the  partnership,  and  of  all  such  matters  and  '»w»m^  "Qv. 
things  as  are  usually  comprehended  in  general  accoimts  bktwku  Aonxa 
of  the  like  nature  taken  by  persons  engaged  in  the  busi-       a  sLBspiNa 

ness  of  a ;  and  a  just  valuation  shall  be  made  of  all        PABTyEB. 

the  particulars  included  in  such  account  which  require 
and  are  capable  of  valuation,  and  each  such  general 
account  and  valuation  shall  from  time  to  time  be  written 
into  as  many  books  as  there  shall  be  partners  for  the  time 
being,  and  each  book  shall  be  signed  by  every  one  of  the 
pai*tners  within  three  calendar  months  after  the  time 
appointed  for  taking  such  general  account  and  valuation, 
and  after  such  signature,  each  partner  shall  take  one  of 
the  said  books  into  his  custody,  and  shall*  be  bound  and 
concluded  by  eyery  such  accoimt  respectively,  except  that, 
if  any  manifest  error  shall  be  found  in  any  such  account 
or  valuation  within  twelve  calendar  months  after  the  same 
shall  have  been  so  signed  by  all  the  partners,  and  shall  be 
signified  by  any  of  the  partners  to  the  others  or  other  of 
them  then  such  error  shall  be  rectified. 

XXVIII.  The  partners  shall  be  entitled  to  so  much  of  80.  Partnen 
the  net  profit  arising  from  the  business  of  the  partner-  net  profits  in 
ship  as  shall  remain    after   all  payments   hereinbefore  Jiotm,  ^^imDg^'^' 
directed  to  be  made  thereout  shall  have  been  made,  in  according  to  the 

amount  of  the 

the  shares  and  manner  following,  that  is  to  say,  In  each  profits, 
year  (if  any)  during  which   the  said   net   profits   shall 

amount  to  the  sum  of  £ or  upwards,  the  said  I.  K. 

his  executors  administrators  or  assigns  shall  be  entitled 
for  his  or  their  share  of  such  net  profits  to  the  sum  of 

£ ;  And  the  said  A.  B.,  C.  D.,  E.  F.  and  G.  H.  and 

their  respective  executors  and  administrators  shall  be 
entitled  to  the  residue  of  such  net  profits  in  the  shares 
hereinafter  mentioned,  that  is  to  say,  the  said  A.  B.  his 
executors  or  administrators  to  five  eleventh  shares,  and 
each  of  them  the  said  G.  D.,  E.  F.  and  G.  H.  his  execu- 
tors or  administrators  to  two  eleventh  shares :  but  in  each 
year  (if  any)  during  which  the  said  net  profits  shall  fall 

E   K  2 
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BETviEK  Acrnro 

PARTiriftS  AND 

A  SLKKPIRa 

PARTiriR. 


31.  One  partner 
to  draw  out  his 
«hare  by  quar- 
terly payments, 
subject  to  a 
proriaion  for 
refunding  at  the 
end  of  the  year 
in  case  of  defi- 
ciency. 


pREciDEirT  Lxnr.   short  of  the  sum  of  £ ,  the  said  partners  and  their 

respective  executors  or  administrators  shall  be  entitled  to 
the  net  profits  in  such  year  in  the  shares  following,  that 
is  to  say,  the  said  I.  K.  his  executoi-s  or  administrators  to 
nine  twentieth  shares,  the  said  A.  B.  his  executors  or  ad- 
ministrators to  five  twentieth  shares,  and  each  of  them 
the  said  C.  D.,  E.  F.  and  G.  H.  his  executors  or  admin- 
istrators to  two  twentieth  shai'es. 

XXIX.  The  said  yearly  sum  of  £ ,  to  which  the 

said  I.  K.  his  executors  or  administrators  may  so  become 
eventually  entitled  out  of  the  said  net  profits  as  afore- 
said, shall  be  paid  to  him  his  executors  or  administrators 

by  equal  quarterly  payments  on  the  day  of , 

the day  of ,  the day  of ,  and  the 

day  of in  every  year,  the  first  quarterly  payment  to 

be  made  on  the day  of 18 — ,  but,  if  at  the  end 

of  any  year,  it  shall  appear,  upon  taking  the  general 
annual  account  hereinbefore  directed  to  be  made,  that  the 
net  profits  of  such  year  shall  not  have  amounted  to  the 

sum  of  £ ,  then  immediately  after  such  general  annual 

accoimt  shall  have  been  taken  and  signed,  the  said  I.  K. 
his  executors  or  administrators  shall  refund  to  the  part- 
nership the  difference  between  the  said  annual  sum  of 

£ and  the  sum  which  in  such  year  he  or  tliey  shall 

have  been  entitled  to  receive  (d). 

XXX.  In  any  year  in  which  the  said  I.  K.  his  executors 
or  administrators  shall  become  entitled  to  the  said  sum  of 

£ the  said  A.  B.  his  executors  or  administrators  may 

take  the  sum  of  £ ,  and  each  of  them  the  said  C.  D., 

E.  F.  and  G.  H.  his  executors  or  administrators  the  sum 

of  £ ,  out  of  the  said  net  profits  by  equal  quarterly 

pajonents  on  the  days  lastly  hereinbefore  mentioned,  for 
his  own  use,  but  in  case  at  the  end  of  any  year  it  shall 
appear  upon  taking  the  said  general  annual  account  that 
the  net  profits  of  such  year  have  not  amounted  to  the 


32.  The  other 
partners  also  to 
draw  quarterly 
sums,  subject 
to  a  similar 
proTision. 


(cQ  See  supns  3ia 
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sum  of  £ ,  then  immediately  after  such  general  annual  pmcbmht  utiy. 

account  shall  have  been  taken  and  signed,  each  of  them  bbtwebn  aotivo 
the  said  A.  B.,  C.  D.,  E.  F.  and  G.  H.  his  executors  or 
administrators  shall  refund  to  the  partnership  the  differ- 
ence between  the  sum  which  in  such  year  he  or  they  shall 
have  actually  received  and  the  sum  which  in  such  year  he 
or  they  shall  have  been  entitled  to  receive. 

XXXI.  In  any  year  in  which  the  net  profits  of  the  83.  When  the 

1  •        1     11  ^       .1  i»    ft  ^1       net  profits  do 

partnership  shall  not  amount  to  the  sum  of  £ the  not  amonnt  to 

several  partners  may  receive  the  whole  of  the  said  net  t^^^^^' 
profits  of  such   year  in  the  shares  in  which   they  are  divide  the  whole. 
entitled  to  the  same  as  aforesaid. 

XXXII.  Within  six  calendar  months  next  after  the  84.  On  the 

ezpir&tion  or 

expiration  or  determination  of  the  partnership  a  full  and  determination  of 

general  account  in  writing  shall  be  taken  by  the  part-  ageS^"L;coimt 

ners  of  all  the  monies  stock  in  trade  debts  and  effects  ^  ^  **^®°  * 
then  belonging  or  due  to  the  partnership,  and  of  all 
monies  and  debts  due  by  the  partnership  and  of  aU  the 
liabilities  of  the  partnership,  and  a  just  valuation  shall  be 
made  of  all  the  particulars  included  in  such  account 
which  require  and  are  capable  of  valuation. 

XXXIII.  At  the  expiration  or  determination  of  the  85.— and  the 
partnership  the  partners  and  their  respective  executors  entitled  to  the 
administrators  or  assigns  shall  be  entitled  to  the  monies  S^i^^™ifi^ 
stock  in  trade  debts  and  effects  then  belonging  or  due  proportions, 

,  varying  accord- 

to  the  partnership  in  manner  following,  that  is  to  say,  ing  to  its  value ; 
if  the  same,  after  deducting  all  monies  and  debts  due  by 
and  liabilities  of  the  partnership,  shall  amount  in  value 

to  the  sum  of  £ or  upwards,  then  the  said  I.  K.  his 

executors  administrators  or  assigns  shall  be  entitled  to 

receive  out  of  the  same  the  sum  of  £ ,  and  the  said 

A.  B.,  C.  D.,  E.  F.,  and  G.  H.  and  their  respective  execu- 
tors administrators  or  assigns  shall  be  entitled  to  the 
residue  of  the  same  premises  in  the  shares  following,  that 
is  to  say,  the  said  A.  B.  his  executors  administrators  or 
assigns  to  five  eleventh  shares  and  each  of  them  the  said 
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PBKciDEWT  ixiT.  Q.  D.,  E.  F.  End  G.  H.  his  executors  administratore  or 
BETWBBK  AOTiHo  assigDS  to  two  elcveiith  shares ;  but,  if  at  the  expiration 

PARTVUtS  AHD 

A  sLxspiNa      or  determination  of  the  partnership  the  monies  stock  in 

PARCTiB.       trade  debts  and    effects   then   belonging  or  due  to  the 

partnership  shall  not  (after  making  such  deductions  as 

aforesaid)  amount  in  value  to  the  sum  of  £ ,  then  the 

partners  and  their  respective  executors  administrators  or 
assigns  shall  be  entitled  to  the  same  in  the  shares  follow- 
ing, that  is  to  say,  the  said  I.  K.  his  executors  adminis- 
trators or  assigns  to  nine  twentieth  shares,  the  said  A.  6. 
his  executors  administrators  or  assigns  to  five  twentieth 
shares,  and  each  of  them  the  said  C.  D.,  E.  F.  and  G.  H. 
his  executors  administrators  or  assigns  to  two  twentieth 
shares. 
36.— and  each         XXXIV.   IMMEDIATELY  after  the   last-mentioned  ac- 
upon  Mmueif  ttie  count  shall  have  been  taken  and  settled,  the  partners 
a*^fied  °ro*  r-   ®^®^  forthwith  pay  or  provide  for  the  speedy  and  punctual 
tion  of  the  debts   payment  of  all  monies  and  debts  then  due  by  the  partner- 

of  the  firm ;  ...  .       , 

ship  and  for  meeting  all  the  liabilities  thereof,  in  the 
shares  following,  that  is  to  say,  nine  twentieth  shares  by 
the  said  I.  K.  his  executors  administrators  or  assigns,  fire 
twentieth  shares  by  the  said  A.  B.  his  executors  adminis- 
trators or  assigns,  and  two  twentieth  shares  by  each  of 
them  the  said  C.  D.,  E.  F.  and  G.  H.  his  executors  ad- 
ministrators or  assigns. 
37.— and  to  XXXV.  IMMEDIATELY  after  the   said    last-mentioned 

oUhe  property     account  shall  have  been  taken  and  settled,  the  monies 
effectuiUiy  stock  in  trade  debts  and  effects  belonging  or  due  to  the 

assigned  to  and  ^  ^   ^  o     o  . 

vested  in  him ;     partnership  shall  be  divided  amongst  the  partners  in  the 

shares  in  which  they  shall  be  severally  entitled  to  the 
same  under  the  provisions  in  that  behalf  hereinbefore 
contained,  and  immediately  upon  such  division  the  part- 
ners shall  effectually  assign  and  deliver  unto  each  other 
his  executors  administrators  and  assigns  his  share  of  the 
same  premises,  and  empower  him  and  them  to  recover  and 
receive  the  same,  and  do  and  execute  aU  such  deeds  and 
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things  as  shall  be  necessary  or  expedient  for  vesting  the  ^mob^mwt  lxiv. 

sole  right  and  property  therein  in  the  partner  to  whom  bbtwibr  aotiho 

the  same  shall  upon  such  division  belong,  and  after  such      ^  slbipino 

division,  none  of  the  partners  or  their  respective  executors       pabtkbiu 

administrators  or  assigns  shall  release  any  debt  which 

shall  upon  the  said  division  be  allotted  or  assigned  to  any 

other  partner  his  executors  administrators  or  assigns,  or 

in  any  respect  interfere  in  the  receipt  or  recovery  thereof, 

or  otherwise  in  or  about  the  same,  except  upon  the  express 

request  of  the  person  to  whom  the  same  shall  have  been 

so  allotted  or  assigned  as  aforesaid. 

XXXVI.  Immediately  after  the  said   last-mentioned  88.— and  to 

*     ,     coyenaiit  or  give 

account  shall  have  been  taken  and  settled,  each  partner  his  a  bond  of  in- 
executors  administrators  or  assigns  shall  enter  into   a  jiS^are^tl^e 
covenant  with,  or  give  a  bond  in  a  sufficient  penalty  unto,  <^«^*«- 
the  other  partners  or  partner  their  or  his  executors  admi- 
nistrators or  assigns,  for  the  payment  of  his  share  of  the 
monies  and  debts  then  owing  by  the   partnership  and 
meeting  his  share  of  the  liabilities  thereof,  and  for  indem- 
nifying the  others  and  each  of  the  others  of  them  their 
and  his  heirs  executors  administrators  and  assigns  estate 
and  effects  against  the  payment  of  such  share  of  the  said 
monies  and  debts,  and  against  such  share  of  the  said 
liabilities,  and  against  all  losses  damages  costs  and  ex- 
penses on  account  thereof. 

XXXVII.  If  the  said  I.  K.  shaU  die  before  the  expira-  89.  I^  the 

sleeping  partner 

tion  or  sooner  determination  of  the  partnership,  then  the  die  during  the 
surviving  partners  shall  be  entitled  to  his  share  in  the  Sher  partnera  * 
capital  stock  in  trade  and  property  of  the  pai-tnership,  *?  P^i"^'**^  *»i« 

*  ^  ^  ^  share  upon  cer- 

paying  for  the  same  in  manner  hereinafter  mentioned,  tain  terms,  vary- 
that  is  to  say.  If  the  said  I.  K.  shall  die  before  the  said  events ; 


day  of 18 —  [the  day  for  taking  the  first  annual 

general  account'\,  or  if  at  the  annual  general  account  next 
preceding  his  death  such  capital  stock  in  trade  and  pro- 

I>erty  shall  amount  to  the  sum  of  £ or  upwards,  then, 

and  in  either  of  such  cases,  the  said  A.  B.,  G.  D.,  E.  F. 


~^ 


PABTXEB. 
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pRwjEwwT  Lxiv.  and  Q.^  H^  their  executors  administrators  or  assigns  shall, 

BKTwssH  ACTiifa  at  the  expiration  of  two  years  next  after  the  death  of  him 

A  BLEBPiKo      ^6  said  I.  K.,  pay  to  his  executors  or  administrators  the 

sum  of  £ ,  with  interest  for  the  same  at  the  rate  of  £5 

per  cent,  per  annum,  to  be  computed  from  such  of  the 
aforesaid  quarterly  days  of  pa3rment  as  shall  last  precede 
his  death,  such  interest  to  be  paid  by  equal  quarterly 
payments,  and  the  first  quarterly  payment  to  be  made  on 
such  of  the  said  quarterly  days  as  shall  happen  next  after 
his  death,  and  then  and  in  such  case  the  said  A.  B.,  C.  D., 
£.  F.  and  G.  H.  shall  thenceforth  be  entitled  to  the 
capital  stock  in  trade  and  property  of  the  partnership  in 
the  shares  following,  that  is  to  say,  the  said  A.  B.  his 
executors  administrators  or  assigns  to  five  eleventh  shares, 
and  each  of  them  the  said  C.  D.,  E.  F.  and  G.  H.  his 
executors  administrators  or  assigns  to  two  eleventh  shares, 

but,  if  the  said  I.  K,  shall  die  on  or  after  the  said 

day  of 18 — ,  and  at  the  annual  general  account  next 

preceding  his  death  the  capital  stock  in  ti*ade  and  property 
of  the  partnership  shall  not  amount  to  the  said  sum  of 

£ ,  then  and  in  such  case,  the  said  A.  B.,  C.  D., 

E.  F.  and  G.  H.  and  the  executors  or  administrators  of 
the  said  I.  K.  shall  be  entitled  to  the  said  capital  stock  in 
trade  and  property  in  the  shares  following,  that  is  to  say, 
the  executors  or  administrators  of  the  said  I.  K.  to  nine 
twentieth  shares,  the  said  A.  B.  his  executors  administra- 
tors or  assigns  to  five  twentieth  shares,  and  each  of  them 
the  said  C.  D.,  E.  F.  and  G.  H.  his  executors  adminis- 
trators or  assigns  to  two  twentieth  shares,  and  the  said 
A.  B.,  C.  D.,  E.  F.  and  G.  H.  their  executors  adminis- 
trators or  assigns  shall  pay  to  the  executors  or  adminis- 
trators of  the  said  I.  K.  the  amount  of  his  or  their  said 
nine  twentieth  shares  at  the  time  hereinbefore  appointed 

for  tlie  payment  of  the  said  sum  of  £ ,  with  interest  for 

such  amount,  at  the  times  and  in  the  manner  hereinbefore 
appointed  for  payment  of  the  interest  on  the  same  sum. 
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XXXVIII.  If  the  said  I.  K.  shall  die  during  the  part-  rwxDjuti  lxiv. 
nership,  the  surviving  partners  or  partner  shall,  at  their  or  bitwibn  agtixo 
ms  own  cost,  at  or  before  the  expiration  oi  one  calendar  j^  slbbpiko 
month  from  the  death  of  the  said  I.  K,,  enter  into  a  parthkb. 
covenant  with,  or  execute  and  deliver  a  bond  in  a  suffi-  40.— and  oove- 

•,     .    .  f,   m       nant  or  give  a 

cient  penalty  unto^  the  executors  or  admmistrators  of  the  bond  for  pay- 
said  I.  K.,  for  the  due  payment  to  them  of  such  sum  of  ^^^'oJ^y,^and 
money  as  shall  become  due  to  them  under  the  provisions  for  indemnity 

against  the  debts 

in  that  behalf  hereinbefore  contained,  with  interest  for  and  lubilities  of 
the  same  as  aforesaid,  and  for  indemnifying  the  heirs  exe- 
cutors and  administrators  of  the  said  I.  K.  and  his  and 
their  estates  and  effects  against  the  debts  engagements 
and  liabilities  of  the  partnership,  and  against  all  actions 
claims  and  demands  for  or  in  respect  of  the  business  of 
the  pai-tnership  or  the  debts  engagements  or  liabilities 
thereof. 

XXXIX.  On  the  execution  of  such  covenant  or  bond  41.  On  the 
the  executors  or  administrators  of  the  said  I.  K.  shall  gu^^indemnity 
effectually  assign  unto  the  surviving  partners  or  partner  ^®  ^*^*^  ^^ 
their  or  his  executors  or  administrators  in  such  manner  of  the  sleeping 
as  their  or  his  counsel  shall  advise,  the  share  and  interest  his  share  to  the 
of  the  said  I.  K.  or  of  his  executors  or  administrators  !]JJ![Jie^^ 

in  the  capital  stock  in  trade  and  property  then  or  at 
the  time  of  the  death  of  the  said  I.  K.  belonging  to  the 
partnership. 

XL.  Until  such  security  as  aforesaid  for  the  monies  42.  The  execn- 

,,,,.,  .  J     •    .   ^     ^  tors  or  adminis- 

appearing  to  be  due  to  the  executors  or  administrators  traton  of  the 
of  the  said  I.  K.  from  the  sur>dving  partners  or  part-  ^T^it^rf '' 
ner  shall  have  been  given  as  aforesaid,  such  executors  *^^*  *^®  proper 

.    .  1     iT  •  3    •  •  security  be  given 

or  admimstrators  shall  be  interested  m  the  said  capital  for  the  payment 
stock  in  trade  and  property  belonging  to  the  partnership  Jig  J^m!^  ° 
at  the  death  of  the  said  I.  K.,  and  in  the  profits  thereof, 
as  fully  as  he  would  have  been  if  living,  but  by  way  of 
security  only  for  the  money  so  to  be  paid  to  his  executors 
or  administrators  by  such  surviving  partners  or  partner 
as  aforesaid. 
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PRSCEDKlfT  LXI7. 


BETWEEN   ACTING 

PABTKKBS  AND 

A  SLSBPINQ 

PARTNXR. 


43.  On  the 
death  of  any 
partner  daring 
the  partnership, 
his  share  to 
accrue  to  the 
survivors,  who 
are  to  carry  on 
the  business  as 
before  ; 

44. — and  on  the 
expiration  or 
determination  of 
the  partnership, 
to  pay  the  share 
of  the  deceased 
partner  to  his 
representatives, 
and  to  pay  in- 
terest for  the 
same  in  the 
meantime. 


45.  Method  of 
ascertaining  the 
value  of  the 
share  of  the 
jmrtner  so  dying. 


XLI.  Whenever  any  of  them  the  said  A.  B,,  C.  D. 
E.  F.  and  G.  H.  shall  die  during  the  partnership,  his 
share  in  the  capital  stock  in  trade  and  property  of  the 
partnership  shall  accrue  to  the  surviving  partners  or 
paiiner,  including  the  said  I.  K.,  in  equal  shares  and  pro- 
portions, and  such  surviving  partners  or  partner  shall 
thenceforth  carry  on  the  business  of  the  partnership  upon 
the  terms  and  according  to  the  stipulations  hereinbefore 
contained,  as  nearly  as  circumstances  will  permit,  until  the 
expiration  or  sooner  determination  of  the  partnership. 

XLII.  The  said  surviving  partners  or  partner  their 
respective  executors  administrators  or  assigns  shall,  im- 
mediately upon  the  expiration  or  determination  of  tlie 
partnership,  or  sooner,  if  such  surviving  partners  or 
partner  shall  think  proper,  pay  in  equal  proportions  unto 
the  executors  or  administrators  of  the  partner  so  dying  as 
last  aforesaid,  the  amount  or  value  in  money  of  his  shai*e 
in  the  capital  stock  in  trade  and  property  of  the  partner- 
ship, with  interest  for  the  same  in  the  meantime  after  the 
rate  of  £5  per  cent,  per  annum  to  be  paid  by  four  equal 
quarterly  payments,  the  first  to  be  made  at  the  expiration 
of  three  calendar  months  next  after  the  death  of  the 
partner  so  dying. 

XLIII.  The  share  of  the  partner  so  dying  as  last  afore- 
said shall  be  valued  and  ascertained  in  manner  herein- 
after mentioned,  that  is  to  say,  If  such  partner  shall  die 
before  any  annual  general  accoimt  shall  have  been  taken 

as  aforesaid,  or  before  the Any  of (<?)  in  any 

year,  an  account  of  the  capital  stock  in  trade  and  property 
of  the  partnership  shall,  as  soon  as  may  be  after  his 
death,  be  taken  by  his  executors  or  administrators  and 
the  surviving  partners  or  partner,  and  a  just  valuation 


(e)  These  dates  must  be  filled  up  so  that  the  new  account  is  to  be 
taken  only  when  six  calendar  months  have  elapsed  from  the  day 
fixed  for  the  general  annual  account. 
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shall  be  made  of  all  the  particulars  included  in  such  ac- 
count which  require  and  are  capable  of  valuation,  and  the  bbtwbeh  Acma 

ii«ii                  /»      1                                          1     '           '          1                   •!  PABTHKK8  AND 

value  of  the  share  of  the  partner  so  dying  in  the  capital  a  slibpiho 


PKIOKSINT  LXIY. 


PARTNER. 


stock-in-trade  and  property  shall  be  ascertained  and 
determined,  but  if  such  partner  shall  die  after  an  annual 
general  account  shall  have  been  taken  as  aforesaid,  and 

on  or  after  the day  of (/)  in  any  subsequent 

year,  then  and  in  such  case  no  ne>^  account  of  valuation 
shall  for  the  purpose  lastly  hereinbefore  mentioned  be 
taken  of  the  capital  stock  in  trade  and  property  of  the 
partnership,  but  the  value  of  the  shai'e  therein  of  the 
}>artner  so  dying  shall  be  ascertained  and  determined 
from  the  annual  genei*al  account  and  valuation  last  pre- 
ceding the  death  of  such  partner,  and  without  any  allow- 
ance for  profits  or  interest  from  the  time  of  such  annual 
general  account  having  been  made  and  taken. 

XLIV.  The  surviving  partners  or  partner  their  execu-  4?-.  The  sur- 
viving partners 
tors  or   administrators  shall,  at  their  own  costs,  at  or  to  secure  to  the 

before  the  expiration  of  one  calendar  month  from  the  S^^^dying 
death  of  the  partner  so  dying  as  last  aforesaid,  enter  into  J^®  payment  of 

'^  .  ^»8  share,  and  to 

covenant  with,  or  become  jointly  and  severally  bound  by  indemnify  his 

■,i«/vt«  1  i«  ,     estate  against 

a  bond  m  a  sufficient  penalty  unto,  his  executors  or  ad-  the  debts  of  the 
ministrators,  for  the  due  payment  to  them  of  such  sum 
of  money  as  shall  become  due  to  them  under  the  pro- 
visions in  that  behalf  hereinbefore  contained,  with  interest 
for  the  same  as  aforesaid,  and  for  indemnifying  the  heirs 
executors  and  administrators  of  the  partner  so  dying  and 
his  and  their  estates  and  effects  against  the  debts  obliga- 
tions engagements  and  liabilities  of  the  partnership, 
and  against  all  actions  claims  and  demands  for  or  upon 
account  of  the  business  of  the  partnership,  or  the  debts, 
obligations  engagements  or  liabilities  thereof. 

XLV.  In  settling  accounts  between  the  executors  or  ^7.  Proper 


(/)  See  supra,  p.  317,  note  (/)• 
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PRSOKDBHT  LZIY. 


BBTWSXH    AOTIirO 

FARTHERS  AND 

A  SLREPIRQ 

PARTNER. 


allowance  to  be 
made  for  t>ad 
debts. 


48   Provision  as 
to  the  payment 
to  the  sleeping 
partner  of  an 
increased  annual 
sum  in  respect 
of  any  share 
which  may 
accme  to  him  by 
the  death  of  any 
other  partner. 


49.  If  any 
acting  partner 
engage  in  an- 
other business, 
or  if  any  partner 
improperly  use 
the  name  of  the 
firm,  the  part- 
nership may  be 
determined  as  to 
him  as  if  he 
were  dead. 


administrators  of  the  said  I.  K.  or  of  the  partner  dj'ing  as 
last  aforesaid,  as  the  case  may  be,  and  the  surviving 
partners  or  partner,  proper  allowance  shall  be  made  for 
such  debts  then  owing  to  the  partnership  as  shall  be 
thought  bad  or  doubtful,  and  for  such  of  the  under- 
takings in  which  the  partnership  shall  be  then  engaged 
as  shall  appear  to  be  attended  with  particular  risk. 

XLVI.  Whenever  any  of  them  the  said  A.  B.,  CD., 
£.  F.,  and  G.  H.,  shall  die  in  the  lifetime  of  the  said 
L  K.,  during  the  partnership,  and  thereby  or  by  any 
other  means  the  said  I.  K.  shall  become  entitled  to  any 
other  share  or  shares  in  the  capital  stock  in  trade  and 
property  of  the  partnership  besides  his  original  sbare 
therein,  the  said  I.  K.  shall  be  interested  in  such  surviving 
accruing  or  other  share  or  shares  upon  such  terms  and 
conditions,  and  be  entitled  to  receive  in  respect  thereof 
in  proportion  to  the  value  thereof,  such  an  annual  sum  or 
sums  of  money  or  such  share  or  shares  of  the  net  profits 
of  the  partnership,  as  are  hereinbefore  mentioned  and 
provided  in  respect  to  his  original  share  in  the  said 
capital  stock  in  trade  and  property  of  the  partnership. 

XLYII.  If  any  acting  partner  shall  at  any  time  dming 
the  partnership  be  engaged  or  interested  in  any  trade  or 
business  without  the  previous  consent  in  writing  of  the 
other  acting  partners  or  partner,  or  if  any  of  the  partners, 
including  the  said  I.  K.,  shall  issue  give  accept  indorse 
or  negotiate  any  bill  of  exchange  or  any  promissory  note, 
or  any  public  or  other  security  in  the  partnership  name, 
except  upon  the  account  of  the  partnership,  then  the 
other  partners  or  partner  may  at  any  time  thereafter 
determine  the  partnership,  and  in  such  case  the  said 
capital  stock  in  trade  and  property  of  the  partnership 
shall  belong  to,  and  the  business  thereof  be  carried  on 
by,  such  other  partners  or  partner  for  their  or  his  own 
benefit,  and  such  payment  or  compensation  shall  be  made 
to  the  partners  or   partner  so    becoming  engaged  or 


PARTNERSHIP  DEEDS.  429 

interested  in  any  other  trade  or  business,  or  so  issuing  precedent  lxiv. 

giving  accepting  indorsing  or  negotiating  any  such  note  brtween  actiko 

i*!!                            •.                   o               •I               ji*                1*                         j^  PARTNERS   AND 

bill  or  security  as  aforesaid,  as  their  or  his  executors  or  ^^  sleeping 

administrators  would   have    been   entitled    to    if    such  partner. 


partner  or  partner  had  died  during  the  partnership  {g). 
XL VIII.  In  all  cases  relating  to  the  management  of  ^^',  DocisioD  of 

.  .  ,     .        majority  of  the 

business  of  the  partnership,  the  decision  of  the  majority  acting  partners 

in  value  of  the  acting  partners  shall,  notwithstanding  any  ^^j^  alTthe^ 

of  the  provisions  herein  contained,  be  conclusive  upon  Partners, 
and  bind  all  the  pai*tners. 

XLIX.    Whenever  any  doubt  difference   or  dispute  51-  Arbitration 

clau86» 

shall  hereafter  arise  between  all  or  any  of  the  partners, 
or  between  any  of  them  and  the  executors  or  admi- 
nistrators of  any  other  or  others  of  them,  or  between 
their  respective  executors  or  administrators  touching  the 
construction  of  these  presents,  or  anything  herein  con- 
tained, or  any  account  valuation  or  division  of  assets 
debts  or  liabilities,  or  any  other  thing  in  anywise  relating 
to  the  partnership,  or  the  business  or  affairs  thereof, 
except  where  the  decision  of  the  majority  of  the  acting 
partners  is  hereby  made  conclusive,  such  doubt  difference 
or  dispute  shall  be  reduced  into  writing,  and  be  referred 
{sypra,  p.  349).    In  witness,  &c. 


{g)  The  foregoing  clauses  providing  for  the  deaths  of  partners  are 
somewhat  long  and  speciaL  The  corresponding  provisions  in  the 
earlier  Precedents  will  be  found  shorter  and  better  adapted  for 
general  use. 


n 
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LXV. 

pRBCEDKKT  LX7.  ASSIGNMENT  by  ONE   partner,   in  pursuance  of  a 

AssiaHMEHT  OF  powcT  in  the  partnership  deed,  of  a  portion  of  his 

i.iri«3«^*r»f..  SHARE  to  his  son,  who  is  admitted  into  the  partner- 

TO  HIS  sojr.  ship.    Mutual  covenants  by  original  partners  and 

NEW  partner  to  perform  ilie  covenants  in  the  partner- 
ship deed  {a). 

1.  Parties.  THIS  INDENTURE  made  the day  of 18—, 

Between  A.  B.  of  (fee.  [one  of  the  partners^  of  the  first 
part,  C.  D.  of  &c.  [another  partner^  of  the  second  part, 
E.  F.  of  &c.  [another  partner"]  of  the  third  part,  and  G.  D. 

2.  Recital  of  of  &c.  a  son  of  the  said  C.D.,  of  the  fourth  part:  Whereas 
5^"f  *^  hy  an  indenture  dated  the day  of 18 — ,  and  ex- 
pressed to  be  made  between  the  said  A.  B.  of  the  first 
part,  the  said  C.  D.  of  the  second  part,  and  the  said 
E.  F.  of  the  third  part,  the  said  A.  B.,  C.  D.,  and 
E.  F.  entered  into  mutual  covenants  that  they  and  their 
respective   executors  administrators   and   assigns  would 

be  and  continue  partners  in  the  said  business  of 

for  the  term    of  years,    from   the   day  of 

18 — ,  subject  to  the  stipulations  and  provisions 

therein  contained ;  And  in  the  said  indenture  was  con- 
tained a  provision  that  the  capital  of  the  said  partner- 
ship [here  recite  verbatim  the  clause  shoming  of  fchat 
the  capital  of  the  partnership  was  to  consist,  and  the 
shares  of  the  partners  therein]  ;  and  also  a  provision  that 

the  said  C.  D.  might  at  any  time  after  the  day  of 

18—,  introduce  any  son  into  the  said  partnership 

and  might  assign  to  such  son  any  part  of  his  share  in  the 
partnership,  and  that  such  son  should  upon  executing  a 

(a)  This  Precedent  can  easily  be  adapted  to  the  case  of  a  sale  by  a 
partner  of  his  share. 
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deed  covenanting  to  perform  and  observe  the  stipulations  pr«om>int  lxv. 

and  provisions  therein  contained^  so  far  as  the    same  AssiaHM bht  of 

should  be  applicable,  become   a  partner  with  the  said  partokr'Is^haeb 

A.  B.,  C.  D.,  and  E.  F.,  during  the  residue  of  the  said  _J^^ hisson. 

term  of years ;  And  whereas  the  said  A.  B.,  C.  D.,  8.— of  partners 

and  E,  F.  have  since  the  date  and  execution  of  the  said  on^fbu^ess; 

indenture  carried  on  the  business  of in  partnership 

pursuant  to  the  stipulations  and  provisions  therein  con- 
tained :  And  whereas,  in  pursuance  of  the  provision  in  4-— of  desire  of 
this  behalf  contained  in  the  said  recited  indenture,  the  introduce  his 
said  C.  D.is  desirous  of  introducing  the  said  G.  D.  into  ^ign°part  of 
the  said  business  as  a  partner,  and  of  assigning  to  him  his  share  to  him. 
one  equal  third  part  of  the  share  of  him  the  said  C.  D.  in 
the  capital  property  and  effects  of  the  partnership,  and 
the  profits  of  the  business,  and  the  said  A.  B.  and  E.  F. 
have   consented  thereto  :   NOW  THIS  INDENTURE  5.  Testatum ; 

-^afisifnim  ent 

WITNESSETH  that,  for  effectuating  the  said  desire,  by  one  partner. 
and  in  exercise  of  the  power  in  this  behalf  given  to  him 
by  the  said  recited  indenture,  he  the  said  C.  D.,  with  the 
consent  of  the  said  A.  B.  and  E.  F.,  doth  hereby  assign 
unto  the  said  G.  D.  his  executors  administrators  and 
assigns,  All  that  one  undivided  equal  third  part  of  the  6.  Parcels ; 
share  of  the  said  C.  D.  in  the  goodwill  of  the  said  busi-  ^gW^'^  ""^ 
ness,  and  in  all  and  singular  the  capital  property  and 
effects  of  the  said  partnership,  and  in  the  profits  hence- 
forward to  arise  from  the  said  business ;  And  all  the  right 
title  interest  claim  and  demand  of  him  the  said  C.  D.  to 
in   and   upon  the   said   one   third   pai*t   and  premises : 
To  have  and  to  hold  the  premises  hereinbefore   ex-  7-  Habendum; 

— ^to  his  son. 

pressed  to  be  hereby  assigned  unto  the  said  G.  D.  his 
executors  administrators  and  assigns,  for  his  and  their 
own  use :    AND  THIS.  INDENTURE   ALSO   WIT-  s.  Further 
NESSETH  that,  in  consideration  of  the  premises,  he  the  ^^^^wve. 
said  G.  D.  doth  hereby  for  himself  his  heirs  executors  "*^**  ^^  ^^ 

"  ^  ,  partners  to  per- 

and  administrators,  covenant  with  the  said  A.  B.,  C.  D.,  form  covenants 
and  E.  F.,  their  executors  and  administrators,  and,  as  d^dT^^    ^^ 


^ 


TO  HIS  SOU. 
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rRBCKDBWT  LXY.   geparatc  covenants,  with  each  of  them  his  executors  and 
A88IONXBHT  OF    admimstrators,  and  each  of  them  the  said  A.  B.,  C.  D., 

PART  OF  ONI  i-n-n^iii  i  i»         <■•  1/.1.       i- 

partner's sHARi  and  h,.  r,  doth  hereby  for  himself  his  heirs  executors 

and  administrators  covenant  with  the  said  G.  D.  his 
executors  and  administrators,  that  they  the  said  A.  B., 
C.  D.,  E.  F.  and  G.  D,  will   henceforth   become  and 

remain  partners  in  the  said  business  of  for  the 

unexpired  residue  of  the  said  term  of years,  under 

and  subject  to  the  stipulations  and  provisions  contained 

in  the  said  indenture  of  the day  of ,  18 — ,  with 

such  variation  as  is  rendered  necessary  by  the  admission 
of  the  said  G.  D.  into  the  said  business  and  the  assign- 
ment to  liim  of  the  said  third  part  of  the  said  share  of 
the  said  CD.,  and  will  perform  and  observe  such  of  the 
same  covenants  stipulations  and  provisions,  with  each 
variation  as  aforesaid,  as  are  now  subsisting  and  capable 
of  taking  effect,  in  the  same  manner,  so  far  as  the  circum- 
stances will  admit,  as  if  the  said  G.  D.  had  originally 
been  made  a  party  to  the  same  indenture.  In  wit- 
ness, &c. 


LXVI. 

pRRCKDENT  Lxn.  DEED  {to  6«  INDORSED  OH  the  partnership  deed)  Admit- 

DBKD  OF  TING  a  LEGATEE  of  oue  of  the  partners  into  the  part- 

apmission'of^a  nershipf  and  covenants  by  him  to  perform  th£  part- 

LKOATBE  OF  ONI  ncrsMv  articUs. 

PARTNKR. 


1.  Parties.  THIS  INDENTURE  made  the day  of 18—, 

Between  C.  B.  of  &c.  [legatee  of  A.  B.]  of  the  first  part, 
X,  Y.  of  &c*  [executor  of  A.  B.]  of  the  second  part,  the 
within-named  C.  D.  of  the  third  part,  and  the  within- 

2.  Becital  of       named  E.  F.  of  the  fourth  part :  Whereas  the  within- 


PARTNERSHIP   DEEDS.  433 

named  A.  B.  and  the  said  C.  D.  and  E.  F.  carried  on  the  prhcedkmt  lxvi. 

within-mentioned  business  of in  partnership,  pur-         derd  of 

suant  to  the  provisions  of  the  within-written  indenture,  admission  of  a 

from  the  date  and  execution  thereof  up  to  the  death  of  ^*o^''»"*  ^f  ohb 

'■  PAATNEB. 

the  said  A.  B.,  which  took  place  on  the day  of 


18 — ;   And   whereas   the   said  A.  B.   duly  made  and  carried  on  the 

executed  his  will  dated  the day  of 18—,  and  the  drJof^ 

thereby  (among  other  bequests)  bequeathed  his  share  in  ^-  R; 
the  goodwill  property  and  effects  of  the  business  carried  of^^B.  l^^ 
on  by  him  at  in  partnership  with  the  said  C.  D.  queati.ing  his 

^  ^  ^         share  m  the 

and  E.  F.  unto  his  son  the  said  C.  B.  charged  with  business  to  his 

fiou  C   B  • 

an  annuity  of  £ to  his  wife  E.  B.  during  her  life,  '     * 

and  appointed  his  wife  and  the   said  X.  Y.  executors 
of  his  said  will:  And  whereas  the  said  E.  B.  died  in  4.— of  death  of 
the  lifetime  of  her  said  husband,  and  the  said  will  was  pro^te°af  the 
proved  by  the  said  X.  Y.  in  the Registry  of  The  Court  ^»"  *y  surviving 

r  J  o        J  executor ; 

of  Probate  [or  Probate  Division  of  the  High  Court  of  Jus- 
tice] at on  the day  of 18 — ;  And  whereas  5.— of  assent  of 

the  said  X,  Y.,  as  such  executor  of  the  said  A.  B.  as  afore-  i^^^  ^° 
said,  has  assented  to  the  said  legacy  to  the  said  C.  B.,  as 
he,  the  said  X.  Y.,  doth  hereby  declare  (a) :  And  whereas  e.-^f  agree- 
the  said  C,  D.  and  E.  F.,  in  pursuance  of  the  provision  ™^^ng  Ji^neni 
in  this  behalf  contained  in  the  within-written  indenture,  *2  ^™**  x^um 

'    of  deceased 

have  agreed  to  admit  the  said  C.  B.  into  the  said  partner-  partner  into 
ship  upon  his  entering  into  the  covenants  hereinafter  con- 
tained :  NOW  THIS  INDENTURE  WITNESSETH  7.  Testatum ; 
that,  in  pursuance  of  the  said  agreement,  and  in  con-  q  Br^otTthe 
sideration  of  the  covenant  by  the  said  C.  B.  hereinafter  partnership. 
contained,  they  the  said  C.  D.  and  E.  F.,  pursuant  to 
the    provisions  in  this  behalf  contained   in  the  within 

(a)  This  assent  will  be  an  admission  of  assets  by  the  executor,  and  As  to  assent  by 
he  should  therefore  satisfy  himself  of  the  solvency  of  his  testator's  executor  to 
estate  before  doing  so.    It  is  not  necessary  to  make  the  executor  a    ^^^^' 
party  to  the  deed  to  express  his  assent  to  the  legacy,  as  such  assent 
can  be  proved  aliunde ;  but  his  concurrence  in  the  deed  prevents  the 
necesedty  of  obtaining  or  preserving  other  evidence. 

VOL.    V.  •     F  F 


COVKITANT  OH 

ADMISSION   OP  ▲ 

LKQATSV   or   OMl 

PARTNER. 
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PIIECRDB5T  Lxvi.  wrftten  indentuFe,  do  hereby  admit  the  said  C.  B.  into 
DKEDOP  partnership  with  them  in  respect  of  the  share  of  tlie 
said  A.  B.  deceased,  subject  to  the  stipulations  and 
provisions  contained  in  the  within-wiitten  indenture : 
AND  THIS  INDENTURE  ALSO  WITNESSETH 
testatum ;  that,  pursuant   to   the   provision   or   direction   in   this 

c^^^^^*become    ^^^^^'^  Contained   in   the  within-written   indenture,  and 
a  partner  and       in    consideration   of  the   premises,  He  the  said  C.  B- 

perform  partner-  . 

Bhip  articles.  doth  hereby  for  himself  his  heirs  executors  or  admi- 
nistrators covenant  with  the  said  G.  D.  and  £.  F.,  and 
each  of  them,  their  and  each  of  their  executors  and  ad- 
ministrators (6),  that  he  the  said  G.  B.  his  executors  or 
administrators  will  henceforth  become  and  remain  a 
partner  with  the  said  C.  D.  and  E.  F.  in  respect  of  the 
share  of  the  said  A.  B.  deceased  so  bequeathed  to  him  as 
aforesaid  in  the  said  business  for  the  unexpired  residue 

of  the  within-mentioned  term  of years  (determinable 

as  within  mentioned),  under  and  subject  to  the  stipulation 
and  provisions  contained  in  the  within- written  indenture, 
and  will  perform  and  observe  such  of  the  same  stipula- 
tions and  provisions  as  are  now  subsisting  and  capable  of 
taking  effect,  in  the  same  manner,  so  far  as  the  circum- 
stances will  admit,  as  if  the  said  €•  B.  had  originally 
been  made  a  party  to  the  within-written  indenture  instead 
of  the  said  A.  B,    In  witness,  &c. 


(h)  In  the  Precedent  iu  the  text  the  legatee  only  entered  into 
covenants  to  perform  the  partnership  articles.  It  is  however 
advantageous  to  him  to  have  oovenauts  from  the  other  partners 
with  himself  to  perform  the  partnership  articles.  A  precedent  of 
mutual  covenants  for  the  purpose  will  be  found  supra,  p.  431 » 
which  can  easily  be  adapted  to  the  present  case. 
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LXVII, 
DEED  q/*  COVENANT,  with  powers  of  distresjs  and  entry       prkckdbnt 


LXVII. 


DEED  OF 
OOVSNANT  TO 


on  partnership  property,  to  secure  a  life  annuity  to 
the  MOTHER  of  one  of  the  partners,  in  lien  of  interest 
to  which  she  was  entitled  on  the  share  of  the  capital  sbouue  annuity 

-^  OK    PAKTNBBSUIP 

brought  in  by  him.  peoperty. 


THIS  INDENTURE,  made  the day  of 18—,  i.  ParUes. 

Between  A.  B.,  C.  D.  and  E.  F.,  all  of in  the 

county  of ,  colliery  proprietors  and  coal  merchants, 

of  the  one  part,  and  E.  F.  of  &c.  widow  [the  mother  of 
one  of  the  partners  and  annuitant]  of  the  other  part: 
Whereas  [Recital  of  former  partnership  between  A.  B.  2.  Recital  of 

^       ^  /  ^  ,  former  partner- 

and  C.  D.,  under  which  they  were  entitled  to  several  lease-  ship  between 
hold  mines  and  seams  of  coal,  and  to  rights  connected  ^nera^ 
therevnth,  granted  by  the  deeds  and  memorandum  of  agree- 
ment specified  in  the  schedule,  and  to  a  tramway  granted 

by  an  indenture  of  lease  dated  the day  of 18 — , 

and  to  the  fee-simple  arid  inheritance  of  a  messuage  and 

land  comprised  in  an  indenture  dated  the day  of 

18—,  subject  to  a  mortgage  thereon  for  £500  and  interest, 
and  that  they  had  erected  works,  and  purchased  machinery 
for  carrying  on  their  partnership  business,  supra,  p.  898]  : 
And  whereas  the  said  E.  F,  was  possessed  of  a  sum  of  8.— of  the  other 

partner  being 

three  thousand  pounds,  subject  to  the  right  of  his  mother  entitled  to  a 
the  said  G.  F.  to  receive  the  interest  and  annual  proceeds  ^S^  to*hif 
thereof  during  her  life :  And  whereas  by  an  indenture  mother's  life 

^  ,  interest  thereon ; 

bearing  even  date  with,  but  executed  before  the  execution  4  __^f  ^j^^  ^f 

of,  these  presents,  and  made  between  the  said  A.  B,  of  the  partnership ; 

first  part,  the  said  C.  D.  of  the  second  part,  and  the  said 

E.  F.  of  the  third  part,  the  said  A.  B,,  C.  D.  and  E.  F. 

have  entered  into  mutual  covenants  that  they  and  their 

respective  executors  administrators  and  assigns  will  be 

and  continue  partners  in  the  said  business  of  colliery 

F  F  2 
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one  years  from  the  day  of 18 — ,  That  the 

covKNANT  TO     husmcss  of  the  partnership  shall  be  boring  searching  for 

ow^'pA*  TMERSHiF  ^orking  getting  and  raising  the  mines  beds  and  seams  of 

PBOPEMY.       coal  under  the  said  messuage  and  lands  comprised  in  the 

said  indenture  of  the day  of 18 —  [the  purclmse 

deecT],  and  the  said  mines  beds  and  seams  of  coal  so 
taken  on  lease  by  the  said  A.  B.  and  C.  D.  as  herein- 
before is  mentioned,  and  all  other  mines  beds  and  seams 
of  coal  (if  any)  which  may  hereafter  be  purchased  or 
taken  on  lease  by  the  partners,  and  selling  and  dis- 
posing of  the  produce  thereof  when  gotten,  and  buying 
and  selling  such  other  articles  as  are  usually  or  as 
may  be  beneficiall}'  bought  sold  or  dealt  in  by  persons 
engaged  in  the  said  business,  and  generally  as  partners 
in  the  business  of  colliery  proprietors  and  coal  merchants, 
— That  the  business  of  the  partnership  shall  be  carried  on 

upon  the  said  premises  and  at aforesaid  or  elsewhere 

as  the  said  A.  B.  and  CD.  shall  determine  and  under  the 
firm  of  B.  and  D., — That  the  capital  of  the  said  part-  i 

nership  shall  consist  of  the  premises  comprised  in  the 

said  indenture  of  the day  of 18 —  [the  purchase 

deed],  and  the  said  shafts  pits  levels  works  steam  and  other 
engines  machinery  buildings  tramroads  railways  imple- 
ments utensils  carts  waggons  carriages  horses  and  other 
things  so  sunk  made  erected  constructed  and  purchased 
by  the  said  A.  B.  and  C.  D.  as  hereinbefore  is  mentioned, 

and  all  coals  worked  or  gotten  since  the day  of 

18 —  [the  day  of  the  commencement  of  the  partnership] 
and  of  the  said  sum  of  three  thousand  pounds  which, 
with  the  assent  of  the  said  G.  F.,  has  been  brought  by  the 
said  E.  F.  into  the  business  as  his  share  of  the  capital  of 
the  partnership ;  [Add  the  recital  of  the  agreement  that  A.B. 
and  CD.  will  hold  the  mines  seams  of  coal  and  other  part- 
nership hereditaments  machinery  premises  and  effects  for 
the  benefit  of  the  partnership,  but  that  the  articles  in  recital 
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shall  not  give  E.  F.  any  legal  interest  in  the  mines  or  coal] :       priobdbkt 

And  whkreas  the  said  G.  F.  consented  to  the  said  sum  

of  three  thousand  pounds  being  taken  into  the  partnership      oovihakt  to 
business  by  the  said  E.  F.  upon  an  agi-eement  that  the  ^^  p**tnbr8h" 
payment  to  her  during  her  life  of  an  annual  sum  of  one       pbopbrty. 
hundred  and  fifty  pounds  in  lieu  of  interest  at  the  rate  of  5.--of  the 
£5  per  cent,  per  annum  on  the  said  sum  of  three  thousand  "^^  ^itner  * 
pounds  should  be  secured  by  these  presents  in  manner  l»»ving  consented 

to  a  sum  being 

hereinafter    appearing:    NOW   THIS    INDENTUEE  taken irn^ the 
WITNESSETH  that,  in  pursuance  of  the  said  agreement  having  an 
and  in  consideration  of  tlie  premises,  They  the  said  A.  B.,  ^^^^^  secured 
C.  D.  and  E.  F.  do  hereby  for  themselves  their  heirs  exe-  g.  Tcstatom ; 
eutors  and  administrators,  and,  as  a  separate  covenant,  aiuhe'pi^ners 
each  of  them  doth  hereby  for  himself  his  heirs  execu-  ^  w  ^^^ 
toi*s  and  administrators,  covenant  with  the  said  G.  F. 
her  executors  and  administrators,  that  they  the  said  A.  B., 
CD.  and  E.  F.  or  some  or  one  of  them,  their  or  some  or 
one  of  their  heirs  executors  or  administrators,  will,  during 
the  life  of  the  said  O.  F.,  pay  to  her  or  her  assigns  the 
annual  sum  of  one  hundred  and  fifty  pounds,  clear  of  all 

deductions,  by  equal  half-yearly  payments  on  the da}' 

of  and day  of  in  every  year,  and  will 

make  the  first  of  such  half-yearly  payments  on  the 

day  of  18 —  if  the  said  G.  F.  shall  then  be  living; 

And  also  will  pay  unto  the  executors  or  administrators  7.— and  a  pro- 
of the  said  G.  F.,  if  she  shall  die  on  any  other  day  than  Po^ionate  pa.t. 
one  of  the  said  half-yearly  days  of  payment,  a  propor- 
tionate part  of  the  said  annual  sum  for  the  fraction  of 
the  current  half  year  up  to  and  including  the  day  of  her 
death  (a) ;  And  further  that,  if  and  whenever  any  part  g.  Power  of 
of  the  said  annual  sum  of  one  hundred  and  fifty  pounds  ^*^*^''^*^ 
shall  be  in  arrear  for  twenty-one  days,  the  said  G.  F. 
her  executors  administrators  or  assigns  may  enter  into 
and  upon  all  and  every  the  shafts  pits  levels  works  yards 


(a)  See  supra,  p.  101. 
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9.  Covenant  to 
produce  deeds. 


18.  Covenant  by 
the  son  not  to 
dispose  of  his 
share  without 
his  mother's 
consent. 


railways  tramways  and  collieries  for  the  time  being  of 
the  partnership,  and  seize  or  distrain  all  or  any  of  the 
steam  and  other  engines  machineiy  rails  implements 
utensils  carts  waggons  carriages  barges  boats  horses  and 
other  live  and  dead  stock  and  plant  of  the  partnership, 
and  all  or  any  of  the  coal  of  the  partnership  then  actually 
gotten  and  raised  and  remaining  upon  or  about  the  yards 
works  collieries  railways  tramways  carriages  barges  or 
boats  of  the  partnership,  and  impound  sell  and  dispose  of 
the  same  for  and  towards  the  satisfaction  and  paymetit  of 
the  said  annual  sum  of  one  hundred  and  fifty  pounds  or 
so  much  thereof  as  shall  be  in  arrear  as  aforesaid,  and 
all  costs  damages*  and  expenses  incident  to  or  occa- 
sioned by  such  distress  or  distresses  in  the  like  manner 
as  rent  reserved  upon  a  common  demise  may  be  recovered 
by  law;  And  further  that  the  said  A.  B.  and  C.  D, 
their  executoi*s  administrators  or  assigns  will  at  all  times 
until  the  said  annual  sum  of  one  hundred  and  fifty 
pounds  shall  have  ceased  and  been  fully  paid,  at  the  cost 
of  the  partnership  estate,  upon  the  request  of  the  said 
O.  F.  her  executors  administrators  or  assigns,  prodace 
and  show  to  her  or  them  or  to  any  person  or  persons 
whom  she  or  they  shall  appoint,  or  in  any  Court  or  else- 
where as  occasion  shall  require,  the  said  indentures  and 
memorandum  specified  in  the  said  schedule  hereto,  and 

the  said  indentures  of  the day  of 18 —  [the  lease 

of  the  iram%vay\  and  the day  of 18 —  \the  ptir- 

chase  deed],  and  the day  of 18 —  [the  mortgage 

deed],  and  all  other  deeds  for  the  time  being  of  the 
partnership  or  any  of  them,  and  permit  her  or  them  to 
make  copies  or  extracts  therefi'om  (h) ;  And  the  said  E.  F. 
doth  hereby  for  himself  his  heirs  executors  and  adminis- 
trators covenant  with  the  said  G.  F.  her  executors  and 
administrators,  that  he  the  said  E.  F.  will  not  during  the 


(b)  Common  forms  of  covenants  to  produce  deeds  will  be  found 
supra,  pp.  67,  68. 
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life  of  the  said  O.  F.  sell  or  dispose  of  his  share  and 

interest;  in  the  business  to  his  partners  or  partner  or  any 

other  person  or  persons  without  the  consent  in  writing  of     oovbnaniTto 

the  said  G.  F.  (c).    In  witxVess,  &c.  «"^^*»  ^''''^"' 

^  '  oh  partmrrship 

The    schedule   referred   to   in   the   above-written  pbqpbrty. 

INDENTURE.  Schedule. 

[To  be  a  copy  of  the  Schedule  to  Precedent  LXIII., 
supra,  p.  412.] 
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DEED    of  DISSOLUTION    Oj    PARTNERSHIP    aS    tO    ONE    of 

THREE   PARTNERS. 


THIS  INDENTURE  made  the 


day  of 


18-, 


PRBCBDKKT 
LXVIII. 


DISSOLUTION  or 
PARTMEHaillP. 


Between  A.B.  of  &c.  [retiiing  partner],  of  the  one  part,  l.  Parties, 
and  C.  D.  of  &c.  and  E.  F.  of  &c.  [continuing paitnera], 

of  the  other  part :  Whereas,  from  the day  of 

18 —  down  to  the day  of last,  the  said  A.  B..,  CD. 

and  E.  F.  carried  on  the  business  of  bankers  in  partner- 
ship, under  the  finn  of at  aforesaid,  pursuant 

to  certain  articles  of  partnership  dated  the day  of 


2.  Recital  that 
the  partners 
have  carried  on 
basineBR  in  port- 
nei-ship  pursuant 
to  certain 
articles ; 


18—,  and  made  between  the  said  A.  B.  of  the  first 

part,  the  said  C.  D.  of  the  second  part,  and  the  said 
E.  F.  of  the  third  part,  by  which  articles  the  said  A.  B., 
C.  D.  and  E.  F.  bound  themselves  (subject  to  certain 
provisions  with  respect  t6  the  withdrawal  of  the  said 
A.  B.  at  the  expiration  of  three  years  or  any  subsequent 
period)  to  carry  on  the  business  of  bankers  in  partner- 
ship under  the  firm  of at aforesaid,  for  twenty- 


(c)  In  this  cose  it  was  takon  for  granted  that  the  duration  of  the 
partnership  would  exceed  the  life  ol  G.  H.,  otherwise  a  provision  for 
cesser  of  the  annuity  on  repayment  of  the  £30U0  should  have  bo&n 
added. 
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DISSOLUTIOH  OF 
PABTNKRSHIP. 


3. — of  the  agree- 
ment for  dis- 
solution ; 


4.  — of  an  ac- 
count of  the 
partnership 
having  been 
stated  and 
settled ; 


5.  —  of  the  profits 
already  made 
having  lieen 
divided  ; 


6.  — of  the 
arrangements 
entered  into  on 
the  dissulution 
and  to  bo  effected 
by  the  yretjent 
deed  ; 


one  3'^ears  from  the  said day  of 18 — ,  upon  the 

terms  specified  in  the  said  articles,  dividing  the  profits  of 
the  business  as  follows,  that  is  to  say,  during  the  first 

three  years  the  said  C.  D.  and  E.  F.  taking  out  £ 

per  annum  each,  and  the  amount  of  their  respective 
house  rents  and  taxes,  and  the  said  A.  B.  taking  the 
remainder  of  such  profits,  and  after  the  expiration  of  the 
said  three  years  the  said  A.  B.  was  to  take  one  half,  and 
the  said  CD.  and  E.  F.  one  fourth  each,  of  the  said 
profits  :  And  whereas  the  said  A.  B,,  C.  D.  and  E.  F. 
have  agreed  to  dissolve  the  said  partnership  from  the  day 
of  the  date  of  these  presents,  so  far  as  relates  to  the  said 
A.  B.,  and  that  the  said  A.  B.  shall  wholly  withdraw 
from  the  said  business,  and  that  the  same  shall  hence- 
forth be  carried  on  by  the  said  C.  D.  and  E.  F.  and  tliat 
a' notice  to  be  signed  by  all  of  them  the  said  A.  B.,  C.  D. 
and  E.  F.  of  the  dissolution  of  the  said  partnership  as  to 
the  said  A.  B.  shall  be  inserted  in  the  London  Grazette 
immediately  after  the  execution  of  these  presents :  And 
WHEREAS  an  account  has  been  stated  and  settled  by  and 
between  the  said  A.  B.,  C.  D.  and  E.  F.  of  all  the  debts 
and  efiects  due  or  belonging  to  the  said  partnership  on  the 
day  of  the  date  of  these  presents,  and  of  all  the  present 
outstanding  bills  or  notes,  and  other  debts  liabilities  or 
engagements  of  the  said  partnership  :  And  vs^hereas  the 
respective  shares  of  the  said  A.  B.,  C.  D.  and  E.  F.  in 
the  net  profits  of  the  said  partnership  up  to  the  day  of 
the  date  of  these  presents  have  been  paid  to  or  received 
b}^  them  respectively,  and  all  allowances  for  house  rents 
and  taxes,  which  the  said  A.  B.,  C.  D.  and  E.  F.  respec- 
tively have  become  entitled  to  under  the  said  articles  up 
to  the  day  of  the  date  of  these  presents,  have  also  been 
paid  to  or  received  b}'  them  respectivelj^ :  And  whereas 
on  the  treaty  for  such  dissolution,  it  was  agreed  that  the 
said  C.  D,  and  E,  F.  should,  by  their  joint  and  several 
bond  in  the  penal  sum  of  £ ,  indemnify  the  said  A.  B, 
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his  heirs  executors  and  administrators,  and  his  and  their      peickdbnt 

LXVIII. 

estates  and  e£fects,  against  the  bills  and  notes  of  the  said  

bank  then  in  circulation,  and  all  the  other  debts  liabilities     pabtnkbship. 

and  engagements  of  the  said  partnership,  in  manner  here-   '- 

inafter  mentioned,  and  that  the  said  A.  B.  should  in  manner 

hereinafter  appearing  release  and  assign  all  his  share  right 

title  and  interest  in  and  to  the  debts  monies  and  effects 

belonging  or  due  to  the  said  partnership  unto  the  said     , 

C.  D.  and  E.  F.  their  executors  administrators  and  assigns, 

and  empower  them,  as  much  as  in  him  lies,  to  recover  and 

receive  the  same ;  and  that  the  said  A.  B.  and  the  said 

C.  D.  and  E.  F.  should  give  and  execute  such  mutual 

releases  as  are  hereinafter  contained :  And  whereas,  in  7.— of  bond  of 

pursuance  of  the  said  agreement  in  that  behalf,  the  said  ^a^nst  the 

C.  D.  and  E.  F.  have  this  day  executed  and  given  to  the  lJ»^iiiti«  of  iho 

said  A.  B.  their  joint  and  several  bond,  beaiing  even  date  from  the  con- 

with  these  presents,  in  the  penal  sum  of  £ ,  with  a  to  the  retiring' 

condition  thereunder  written  for  making  void  the  same,  P*^'*®'* 
if  the  said  C.  D.  and  E.  F.,  or  either  of  them,  their  or 
either  of  their  heirs  executors  or  administi*ators,  shall 
pay  all  and  every  the  bills  or  notes  of  the  said  bank  now 
in  circulation,  and  all  and  every  other  the  debt  and  debts 
and  monies  due  from  the  said  A.  B.,  C.  D.  and  E.  F.  in 
respect  of  the  said  partnership,  and  perform  all  other  the 
engagements  of  the  said  partnership  to  which  the  said 
A.  B.,  C.  D.  and  E.  F.  or  their  respective  heirs  executors 
or  administrators,  or  any  of  them,  are  or  is  or  shall  be 
liable  on  account  of  the  same  partnership,  and  shall  keep 
indemnified  the  said  A.  B.  his  heirs  executors  and  admi- 
nistrators, and  his  and  their  estates  and  effects  against 
all  losses  damages  costs  and  expenses  for  or  by  reason  of 
the  non-payment  or  non-performance  of  any  of  the  said 
bills  notes  debts  monies  or  engagements,  or  of  any  act 
or  thing  in  anywise  relating  thereto :  NOW  THIS  IN-  ^-  Testatum ; 

— dissolation  of 

DENTUEE  WITNESSETH  that,  for  effectuating  the  partnenhip. 
said  agreement. in  this  behalf,  and  in  consideration  of  the 
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9.  Further 
testatum ; 
— aanignment  by 
retiring  partner 
of  his  share  in 
the  partoenhip 
property. 


10.  HabenHum 
to  continuing 
partners* 


11.  Power  of 
attorney. 


premises,  they  the  said  A.  B.,  C.  D  and  E.  F.  do  hereby 
determine  and  dissolve  the  aforesaid  paiiinership,  so  far  as 
relates  to  the  said  A.  B.,  from  the  day  of  the  date  of  these 
presents :  AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH  that,  in  pursuance  of  the  said  agreement  in 
this  behalf,  and  in  consideration  of  the  premises,  he  the 
said  A.  B.  doth  hereby  release  and  assign  unto  the  said 
C.  D.  and  £.  F.  their  executors  administrator's  and 
assigns,  all  the  share  of  him  the  said  A.  B.  in  aU  and 
singular  tlie  monies  debts  bills  notes  bonds  and  other 
securities  for  money  chattels  and  effects  belonging  or  due 
to  the  said  A.  B.,  C.  D.  and  E.  F.,  as  partners,  or  in 
respect  of  the  said  partnership;  And  all  [Estate  clavse]: 
To  HAVE  AND  TO  HOLD  the  premises  hereinbefore  ex- 
pressed to  be  hereby  released  and  assigned  unto  the  said 
C.  D.  and  E.  F.  their  executors  administrators  and 
assigns,  for  their  own  use  IHCnd  for  the  better  and  more 
effectually  receiving  and  getHng  in  the  said  several  debts 
monies  effects  and  premises,  he  the  said  A.  B.  doth  hereby 
appoint  the  said  C.  D.  and  E.  F.,  and  each  of  them,  their 
and  each  of  their  executors  administrators  and  assigns, 
and  any  other  person  or  persons  whom  they  or  any  of 
them  shall  nominate  as  their  or  his  substitute  or  substi- 
tutes, jointly  and  severally,  the  attomies  or  attorney  of 
him  the  said  A.  B.  in  his  name  or  otherwise,  to  ask 
enforce  and  receive  payment  and  delivei^  of  the  same 
several  debts  monies  effects  and  premises  hereinbefore 
expressed  to  be  hereby  released  and  assigned  of  and  fi'om 
the  persons  and  person  liable  or  entrusted  to  pay  or  de-' 
liver  the  same  respectively,  and  to  give  receipts"  and  dis- 
charges for  the  same,  and  to  sign  the  name  of  the  said 
A.  B.  to  everj^  or  any  bill  or  note  the  indorsement  or 
acceptance  of  which  shall  be  necessary  or  convenient,  and 
generally  to  do  or  cause  to  be  done  all  things  necessary 
or  convenient  in  or  about  the  premises  as  effectually  as 
the  said  A.  B.  could  have  done  if  the  said  paiinership 
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had  not  been  dissolved  and  these  presents  had  not  been       prbcrdbk* 
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executed  (a)  :  And  the  said  A.  B.  doth  hereby  for  him-  

li»i."i-  .  t        a       '     '    A       ±  A        'xl-        W880LUTI0II  Of 

selt  his  heirs  executors  and  administrators  covenant  with     partnbrship. 
the  said  C.  D.  and  E.  F.  their  executors  administrators  77~I     ~~ 

12.  Covenants 

and  assigns,  that  he  the  said  A.  B.  hath  not  contracted  by  retiring 
any  debt  or  become  bound  bail  or  security,  or  otherwise  _ag4in8t  incum- 
engaged  to  pay  any  debt  or  sum  of  money  which  can  or  brancea ; 
may  charge  or  a£fect  the  debts  monies  or  eflfects  of  the 
said  late  partnership,   or  any  paii;  thereof,  or  for  the 
payment  whereof  the  said  C.  D.  and  E.  F.,  or  either  of 
them,  their  or  either  of  their  executors   or  adminis- 
trators, may  be  subject  or  liable  to  be  sued  or  prose- 
cuted in  any  court,   except  such  debts  as  are  entered 
in  the  books  of  the  said  late  partnership  :  And  that  he  —that  he  has 
the  said  A.  B.  hath  not  assigned  released  discharged  of  the  partner- 
or   received   any  of  the  last-mentioned  debts   or  done  *^P^®^J 
any  act  whereby  the  same  or  any  part  thereof  may  be 
discharged  or.  encumbered  in  anywise  howsoever :  And  —will  confirm 
that  the  said  A.  B.  his  executors  or  administrators  will  retiring 
Movf  and  confirm  whatsoever  the  said  C.  D.  and  E.  F.  P*^°®"  * 
or  either  of  them,  their    or  either   of  their  executors 
administrators  or  assigns,  or  any  of  them,  or  their  or 
any  of  their  substitute  or  substitutes,  shall  lawfully  do  or 
cause  to  be  done  in  or  about  the  premises :  And  will  t^^  ^^^ '"'"" 

thcr  absurauce ; 

at  all  times  hereafter  at  the  request  and  costs  of  the 
said  C.  D.  and  E,  F.  or  either  of  them,  their  or  either 
of  their  executors  administrators  or  assigns,  execute 
and  do  every  such  assurance  and  thing  for  the  further  or 
more  perfectly  assuring  all  or  any  of  the  said  premises 

(a)  Section  25,  Bubs.  6,  of  the  Supreme  Court  of  Judicature  Act,   Notice  of  assign- 
1873,  gives  legcd 'validity  to  an  assignment  of  a  debtor  a  chose  in   ment  of  a  choee 
action,  of  which  express  notice  in  writing  shall  have  been  given  ^^  action. 
to  the  debtor,  trustee  or  other  person  from  whom  the  assignor  would 
have  been  entitled  to  receive  or  claim  such  debt  or  chose  in  action. 
See  supra,  Vol.  I.  Pt.  ii.  p.  658,  n. ;  but  in  a  case  like  the  present, 
the  power  should  not  be  omitted.     As  to  powers  of  attorney 
general!}',  see  supra,  VoL  I.  p.  475,  u.  (a),  4th  ed. 


444 


PARTNERSHIP  DEEDS. 


PRECKDEirr 
LXVIIf. 


DIffiOLUTIOir   OF 
PARTXER8UIP. 


— and  not  to 
revoke  power  or 
release  debts. 


J  3.  Corenants 
by  the  continu- 
ing  pHrlner  to 
pay  the  partner- 
ship  debts ; 


unto  the  said  CD.  and  E.  F.  their  executors  administra- 
tors and  assigns,  and  enabling  them  or  any  of  them  to 
recover  receive  and  get  it  all  or  any  of  the  said  monies 
debts  and  effects  of  or  belonging  to  the  said  late  partner- 
ship, as  by  the  said  C.  D.  and  E.  R  or  either  of  them, 
their  or  either  of  their  executors  administrators  or 
assigns  shall  be  reasonably  required:  And  moreover 
that  he  the  said  A.  B.  his  executors  or  administrators 
will  not  revoke  any  of  the  powers  hereby  given  to  the  said 
CD.  and  E.  F.  or  either  of  them,  their  or  either  of  their 
executors  or  administrators,  or  their  or  any  of  their 
substitute  or  substitutes,  or  compound  release  discharge 
or  receive  any  of  the  debts  or  effects  of  or  belonging  to 
the  said  late  partnership,  or  compromise  release  or  be- 
come nonsuit  in  any  action  which  may  be  brought 
or  prosecuted  for  or  in  respect  of  the  same  or  any 
part  thereof,  or  do  anything  whereby  the  recovery  of 
the  same  or  any  part  thereof  may  be  impeded  delayed  or 
prevented,  or  interfere  in  the  same  premises  otherwise 
than  as  the  said  CD.  and  E.  F.  their  executors  adminis- 
trators or  assigns  shall  direct :  And  the  said  C  D.  and 
E.  F.  do  hereby  for  themselves  their  heirs  executors  and 
administrators,  and,  as  separate  covenants,  each  of  them 
doth  hereby  for  himself  his  heirs  executors  and  adminis- 
trators, covenant  with  tlie  said  A.  B.  his  executors  and 
administrators,  that  they  the  said  C  D.  and  E,  F.  or  one 
of  them,  their  or  one  of  their  heirs  executors  or  adminis- 
trators, will  with  all  convenient  speed  pay  all  the  bills  or 
notes  of  the  said  bank  now  in  circulation,  and  all  other 
the  debts  and  sums  of  money  due  from  the  said  late 
partnership,  or  from  all  or  any  of  them  the  parties 
hereto  in  respect  thereof,  and  which  appear  in  the  books 
or  accounts  of  the  said  late  partnership,  and  perform  all 
other  the  engagements  of  the  said  late  partnersliip,  or  to 
which  the  said  parties  or  their  respective  heirs  executors 
or  administrators,  or  any  of  them,  are  is  or  shall  be  liable 
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on  account  of  the   said  partnership :    And   will  keep       pbucbdrnt 

LXVIII. 

indemnified  the  said  A.  B.  his  heirs  executors  and  admini-  

stratorSy  and  his  and  their  estates  and  effects,  against  all    partvbrship. 
losses  damages  costs  and  expenses  which  shall  or  other-         77^ 

^  '        ^  — and  indem- 

wise  might  be  sustained  or  incurred  or  become  payable,  nify  retiring 
for  or  by  reason  of  the  non-payment  or  non-performance  from, 
of  any  of  the  said  bills  notes  debts  sums  of  money  or 
engagements  or  in  anywise  relating  thereto,  or  for  or 

by  reason   of   any  action  or  other    proceeding   which 

» 

shall  be  brought  or  prosecuted  by  virtue  of  any  power 

hereby  given  or  in  pursuance  hereof  to  be  given  to  the 

said  C.  D.  and  E.  F.  or  either  of  them,  their  or  either 

of  their  executors  administrators  or  assigns,  or  their  or 

any  of  their  substitute  or  substitutes:  Provided  always,  34.  Proviaothat 

and  it  is  hereby  agreed  and  declared,  that  the  said  A,  B,  SaU ^ti^ire 

his  executors  and  administrators  shall  not  be  entitled  payment  of  debta 

BO  long  OS  he  IB 

to  require  payment  of  any  the  said  bills  or  notes,  or  any  indemnified, 
debt  or  sum  of  money  hereinbefore  covenanted  to  be  paid 
by  the  said  C.  D.  and  E.  F.  so  long  as  the  said  A.  B. 
his  heirs  executors  and  administrators  shall  be  indemni- 
fied according  to  the  covenant  lastly  hereinbefore  con- 
tained (a).    AND  THIS  INDENTURE  ALSO  WIT-  15.  Further 
NESSETH  that,  in  pursuance  of  the  said  agreement  in  ^mntaai're- 
this  behalf,  they  the  said  C.  D.  and  E.  F.  do  and  each  of  IS^Ja^^JiT 
them  doth  hereby  release  the  said  A.  B.  his  heirs  executors 
and  administrators,  and  the  said  A.  B.  doth  hereby  release 
the  said  G.  D.  and  E.  F.  and  each  of  them,  their  and 
each  of  their  heirs  executors  and  administrators,  from  all 
actions  accounts  claims  and  demands  for  or  on  account 

of  the  said  articles  of  partnership  of  the day  of 

18 — ,  or  any  clause  stipulation  provision  or  thing  therein 
contained,  or  for  or  on  account  of  anything  in  anywise 
relating  to  the  said  partnership  or  to  the  premises. 
In  witness,  &e. 

(tt)  See  VoL  IL  Pt.  ii.  p.  453,  n.  (c/),  4th  ed. 
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PARTNERSHIP  DEEDS. 


PRECKDENT 
LXVlIf. 


DISSOLUTION  or 

PARTXEIWUIP. 


— and  not  to 
revoke  power  or 
release  debts. 


J  3.  Gorenants 
l>y  the  continu- 
ing pHrlner  to 
pay  the  partner* 
ship  debts ; 


unto  the  said  C.  D.  and  E.  F.  their  executors  administra- 
tors and  assigns,  and  enabling  them  or  any  of  them  to 
recover  receive  and  get  it  all  or  any  of  the  said  monies 
debts  and  effects  of  or  belonging  to  the  said  late  partner- 
ship, as  by  the  said  C.  D.  and  E.  F.  or  either  of  them, 
their  or  either  of  their  executors  administrators  or 
assigns  shall  be  reasonably  required:  Akd  moreover 
that  he  the  said  A.  B.  his  executors  or  administrators 
will  not  revoke  any  of  the  powers  hereby  given  to  the  said 
C.  D.  and  E.  F.  or  either  of  them,  their  or  either  of  their 
executors  or  administrators,  or  their  or  any  of  their 
substitute  or  substitutes,  or  compound  release  discharge 
or  receive  any  of  the  debts  or  effects  of  or  belonging  to 
the  said  late  partnership,  or  compromise  release  or  be- 
come nonsuit  in  any  action  which  may  be  brought 
or  prosecuted  for  or  in  respect  of  the  same  or  any 
part  thereof,  or  do  anything  whereby  the  recovery  of 
the  same  or  any  part  thereof  may  be  impeded  delayed  or 
prevented,  or  interfere  in  the  same  premises  otherwise 
than  as  the  said  CD.  and  E.  F.  their  executors  adminis- 
trators or  assigns  shall  direct :  And  the  said  C.  D.  and 
E.  F.  do  hereby  for  themselves  their  heirs  executors  and 
administrators,  and,  as  separate  covenants,  each  of  them 
doth  hereby  for  himself  his  heirs  executors  and  adminis- 
trators, covenant  with  the  said  A.  B.  his  executors  and 
administrators,  that  they  the  said  C.  D.  and  E.  F.  or  one 
of  them,  their  or  one  of  their  heirs  executors  or  adminis- 
trators, will  with  all  convenient  speed  pay  all  the  bills  or 
notes  of  the  said  bank  now  in  circulation,  and  all  other 
the  debts  and  sums  of  money  due  from  the  said  late 
partnership,  or  from  all  or  any  of  them  the  parties 
hereto  in  respect  thereof,  and  which  appear  in  the  books 
or  accounts  of  the  said  late  partnership,  and  perform  all 
other  the  engagements  of  the  said  late  partnership,  or  to 
which  the  said  parties  or  their  respective  heirs  executors 
or  administrators,  or  any  of  them,  are  is  or  shall  be  liable 
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on  account  of  the   said  partnership:   And   will  keep  prkoedrnt 

indemnified  the  said  A.  B.  his  heirs  executors  and  admini-  

strators,  and  his  and  their  estates  and  effects,  against  all  partrirhhip. 


losses  damages  costs  and  expenses  which  shall  or  other-         , .  , 

^  *^  — and  indem- 

wise  might  be  sustained  or  incurred  or  become  payable,  nify  retiring 

for  or  by  reason  of  the  non-payment  or  non-performance  from. 

of  any  of  the  said  bills  notes  debts  sums  of  money  or 

engagements  or  in  anywise  relating  thereto,  or  for  or 

by  reason   of   any  action  or  other    proceeding   which 

shall  be  brought  or  prosecuted  by  virtue  of  any  power 

hereby  given  or  in  pursuance  hereof  to  be  given  to  the 

said  C.  D.  and  E.  F.  or  either  of  them,  their  or  either 

of  their  executors  administrators  or  assigns,  or  their  or 

any  of  their  substitute  or  substitutes :  Provided  always,  il  Proyuothat 

and  it  is  hereby  agreed  and  declared,  that  the  said  A.  B.  SaUnotrequS© 

his  executors  and  administrators   shall  not  be  entitled  i»ym«nt  of  debts 

80  long  as  he  18 

to  require  payment  of  any  the  said  bills  or  notes,  or  any  indemnified, 
debt  or  sum  of  money  hereinbefore  covenanted  to  be  paid 
by  the  said  G.  D.  and  E.  F.  so  long  as  the  said  A.  B. 
his  heirs  executors  and  administrators  shall  be  indemni- 
fied according  to  the  covenant  lastly  hereinbefore  con- 
tained (a).    AND  THIS  INDENTURE  ALSO  WIT-  15.  Further 

.  testatam ; 

NESSETH  that,  in  pursuance  of  the  said  agreement  in  _mntaai  re- 

this  behalf,  they  the  said  C.  D.  and  E.  F.  do  and  each  of  ISS^J^*" 

them  doth  hereby  release  the  said  A.  B.  his  heirs  executors 

and  administrators,  and  the  said  A.  B.  doth  hereby  release 

the  said  C.  D.  and  E.  F.  and  each  of  them,  their  and 

each  of  their  heirs  executors  and  administrators,  from  all 

actions  accounts  claims  and  demands  for  or  on  account 

of  the  said  articles  of  partnership  of  the day  of 

18 — ,  or  any  clause  stipulation  provision  or  thing  therein 
contained,  or  for  or  on  account  of  anything  in  anywise 
relating  to  the  said  partnership  or  to  the  premises. 
In  witness,  &c. 


(a)  See  VoL  II.  Pt.  ii.  p.  453,  n.  ((/),  4th  ed. 
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PBBCBDKHT  LXIX. 


XBMURANDDM 

or  ASSOCIATION 

or  A  LIMITED 

COMPANY. 


1.  Name. 


2.  Office. 


8.  Objects  ; 


— acquisitioD 
of  patent, 


— and  carrying 
ou  buioness ; 


— parchase  oi 
other  businesfteB, 


LXIX. 

MEMOKANDUM  ajid  articles   of  association  of  a 

LIMITED    COMPANY  (a). 

THE  COMPANIES  ACTS,  1862,  1867,  AND  1877. 

COMPANY  LIMITED  BY  SHARES. 

MEMORANDUM   OF  ASSOCIATION  OF  THE 
COMPANY,  LIMITED. 

I.  The  name  of  the  Company  is  the  Company, 

Limited. 

II.  The   Registered   Office  of  the   Company  will  be 
situate  in  England. 

III.  The  Objects  for  which  the  Company  is  established 
are — 

A.  To   [acquire  the  benefit   of  a  patent  granted  by 

Letters  Patent,   dated  the   —   day  of 18 — ,  and 

numbered  ,  for  the  manufacture  of ,  and  any 

other  patents  which  have   been   or  may  hereafter   be 

granted  in  relation  to  the  manufacture  of ,  and  to 

grant  licences  and  other  rights  and  privileges  in  respect 
of  the  patents  for  the  time  being  belonging  to  the  Com- 
pany ;  and  also  to]  carry  on  in  all  its  branches  the  busi- 
ness of  manufacturers  of ,  and  any  other  business  or 

businesses  usually  associated  with  or  convenient  to  be 
united  with  that  of  manufacturers  of . 

B.  To  purchase,  take  over,  and  adopt  the  business, 
and  all  or  any  of  the  assets  and  liabilities,  of  any  other 


(a)  See  Introductory  Observations,  supra  pp.  327  et  seq.,  where 
Part  I.  of  the  Companies  Act,  1862,  is  set  out  at  length.  Table  A 
is  printed  infra,  p.  497.  Such  parts  of  the  present  Precedent  as 
are  entirely  special  are  placed  within  brackets.     See  also  infra, 


p.  449,  n.  (o). 
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PRIOVDINT  LXIX. 


company  or  companies,  or  person  or  persons,  canying 

on   any  business  which  the   Company  is  hereinbefore     mkmobakduii 

authorised  to  carry  on,  or  any  similar  business  (&).  qf  ▲  umitkd 


c.  To  purchase,  rent,  or  otherwise  acquire  for  any  in- 


OOMPAXT. 


terest  whatsoever,  any  land,  buildings,  easements,  rights,  —and  ot  Und 

and  buildingB  ; 

privileges,  works,  machinery,  plant,  and  other  property 
(real  or  personal)  which  may  be  convenient  to  be  ac- 
quired for  the  purposes  of  the  Company,  and  also  to 
construct  any  buildings  and  works  which  may  from  time 
to  time  be  required  by  the  Company,  and  to  maintain 
and  from  time  to  time  alter  and  add  to  the  buildings 
and  works  so  acquired  or  constructed. 

D.  To  manage,  improve,  let,  sell,  or  otherwise   deal  —dealing  with 
with  or  dispose  of  all  or  any  part  of  the  property  of  the 
Company. 

E.  To  raise  money  for  all  or   any  of   the   purposes  — raisiiig 
aforesaid  upon  mortgage  of  any  property  (real  or  per-  ™**°®^* 
sonal)  of  the  Company,  or  upon  the  debentures,  bonds, 

bills  or  notes,  unpaid  capital,  or  other  security  of  the 
Company. 

F.  To  do  all  such  other  things  as  are  incidental  or  con-  —general 

clause  * 

ducive  to  the  attainment  of  the  above  objects,  or  any  of  ' 

them. 

rV.  The  liability  of  the  members  is  limited.  4.  Liability  o£ 

V.  The  capital  of  the  Company  is  £ ,  divided  into  ^  capital. 

shares  of  £ each  (c). 


{b)  This  clause  will  not  authorise  the  Company  to  invest  in  the  Amalgamation 
shares  of  another  Company,  Boyal  Bank  of  India's  case,  L.  B.  4  of  comfkazuee. 
Ch.  252.    A  form  of  a  clause  authorising  such  investment  will  be 
found  in  In  re  Bamed's  Banking  Co. ,  ib.  3  Ch.  105.     See  also 
Joint  Stock  Diacount  Co,  v.  Brown,  ib.  8  Eq.  381.    As  to  amalgama- 
tion, see  L.  B.  Digest,  sub  w.,  "  Amalgamation  of  Companies.'' 

(c)  Other  forms  of  Memoranda  of  Association  may  be  seen  in  the  other  forma. 
Law  Beports  of  the  following  cases,  the  names  of  which  show 
sufficiently  the   special    matters  to  which   they   relate: — In    re 
Empire  Assurance  Corporation,  ex  parte  Bagshaw,  4  Eq.  341 :  In 
re  Bamed's  Banking  Co.,  Peel's  case,  2  Ch.  674 ;  Boyal  Bank  of 
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IBSOIDBITT  LXIX. 


XSMOHANDUM 

OF  ASSOCIATION 

OP  A  LIMITBD 

GOMPART. 

6.   Desire  of 
Bubecriben  to  be 
formed  into  a 
company. 


We,  the  several  persons  whose  names  and  addresses 
are  subscribed,  are  desirous  of  being  formed  into  a  Com- 
pany in  pursuance  of  this  Memorandum  of  Association, 
and  we  respectively  agree  to  take  the  number  of  shares 
in  the  capital  of  the  Company  set  opposite  to  our 
resi)ective  names. 


Names,  Addresses  and  Descriptions  of  Sobscribers. 

A.  B.  of,  &c.      .         •         •         .         • 
C.  D.  of,  &c.  •         •         .         •     » 

&c. 


No.  of  Shares 

taken  by  each 

Subscriber. 


20 
30 


Dated  the 


Witness  to  the  above  signatures 
X.  Y.  of  &c. 


day  of 


18—. 


India's  case,  4  Ch.  252 ;  Overend,  Oumey  A  Co.  v.  Qumey,  ib.  701 ; 
Zulueta's  Claim,  5  Ch.  444  (power  given  to  purchase  shares); 
Mills  V.  Northern  Railway  of  Buenos  Ayres  Co.,  6  Ch.  621. 
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THE  COMPANIES  ACTS  1862, 1867,  AND  1877.  «>i«c«m»t  lxix. 

COMPANY  LIMITED  BY  SHARES  (a).  "«<«•«« »» 

^    '  ABDOCIATIOH  Of 

ARTICLES  OF  ASSOCLA.TION  OF  THE  ■  Up«" 

COMPANY,  LIMITED.  ^- 

It  is  aobeed  as  follows: 

Interpretation. 

I.  Thbouohout  these  presents  the  following  words  l.  Interpretation. 
and  expressions  shall  be  taken  to  have  the  meanings 


(a)  As  will  be  seen,  after  a  perusal  of  the  above  extract  from  Exclusion  of 
the  Companies  Act,  1862  (supra,  pp.  328  et  seq.),  the  regulations  of  ^^^^  ^* 
Table  A  (printed  infra,  p.  497)  are  constituted  the  regulations  of 
eyery  limited  Company  which  does  not  register  Articles  of  Associa- 
tion ;   and,  where  a  limited  Company  does  register  Articles  of 
Association,  the  regulations  of  Table  A  affect  the  Company  in  so  far 
as  they  are  not  excluded  or  modified  by  the  Artides.    If  therefore 
tiie  proyisions  of  Table  A  be  not — and  they  seldom  are — deemed 
sufficient,  the  draftsman  may  adopt  one  of  two  altematiyes.  Either 
he  may  insert  in  the  Articles  all  the  provisions  which  it  is  intended 
shall  regulate  the  Company,  repeating  such  (if  any)  of  them  as  are 
contained  in  Table  A.    Or  he  may  provide  in  the  Articles  for  such 
matters  only  as  are  not  dealt  with  by  Table  A,  or  are  regulated  by 
Table  A  in  a  manner  different  to  that  which  the  parties  desire  in 
respect  of  the  particular  company  with  which  he  has  to  do.    In 
the  former  case  it  will  be  necessary  to  exclude  altogether  the  opera- 
tion of  Table  A ;  in  the  latter,  a  clause  will  be  inserted  providing 
that  the  regulations  of  Table  A  shall,  so  fSar  as  not  excluded  or 
modified  by  the  Articles,  apply  to  the  company  (see  the  next  note), 
and  such  parts  only  cf  the  Table  as  are  intended  to  be  excluded  or 
modified  will  be  expressly  referred  to.    It  is  generally  considered 
that  the  iormer  of  the  above  alternatives  should  be  chosen,  for  the 
regulations  of  a  company  ought  to  be  both  easily  accessible  and 
readily  intelligible  to  those  bound  by  them,  and  such  regulations 
cannot  be  deemed  easy  of  access  when  contained  partly  in  the 
printed  Articles  and  partly  in  an  Act  of  Parliament,  nor  can  they 
be  readily  understood  when  dependent  upon  the  construction  of 

VOL.  V,  GO 
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ARTI0LB8  OF 

ASSOOIATIOH   OF 

A  LIMITED 

OOMPA^TT. 


FEiciDMiT  Lxix.  mentioned  in  this  Article,  unless  such  meanings  shall  be 

necessarily  excluded  or  modified  by  reason  of  the  subject 
or  context. 

*'  The  Company  "  shall  mean  "  The Conq^any, 

Limited." 
"  Special  resolution  of  the  Company  "  and  "  Special 
resolution "  shall  respectiyely  mean  a  resolution 
of  the  Company  passed  and  confirmed  in  accord- 
ance with  section  61  of  the  Companies  Act,  1862. 


The  present 
Precedent  may 
be  conyeniently 
umd,  wheie 
Table  A.  ia 
incorporated. 


Unneoessary 
clauses. 


Special 
clauses. 


SBTeral  separate  documents.  Aooordingly  the  oommon  practice  is 
to  exclude  Table  A,  and  to  render  the  Articles  a  complete  code  of 
regulations.    The  present  I^ecedent  is  firamed  on  this  piinciple. 

In  order,  howeyer,  to  assist  the  draftsman,  in  cases  where  desire 
for  brevity  or  haste  may  require  the  adoption  of  the  other  alter- 
native, every  clause  in  the  present  Precedent  which  relates  to  the 
same  suhject-matter  asXolause  oontained  in  Table  A,  is  followed 
by  a  reference  to  the  corresponding  clause  in  Table  A— a  simple 
reference  to  a  clause  of  the  Table  implying  thUt  the  preceding 
clause  in  the  Precedent  and  that  refierred  to  are  identical  in  sab- 
stance,  and  a  reference  preceded  by  the  word  **  see  "  implying  that 
the  preceding  clause  in  the  Precedent  relates  to  the  same  sulgeoi- 
matter  as  that  referred  to.  It  may  therefore  be  inferred  that  every 
clause  in  the  present  Precedent  which  is  not  followed  by  a  reference 
to  Table  A  is  wholly  supplementaxy.  The  few  matters  whioh  axe 
provided  for  by  Table  A,  but  are  not  attempted  to  be  regulated  by 
any  clause  in  the  present  Precedent,  are  referred  to  in  the  notes. 
Under  these  circumstances  it  is  considered  that  the  draftsman 
who  desires  to  adopt  the  latter  of  the  above-mentioned  altemaiiYes 
will  find  the  present  Precedent  equally  usoM  for  that  purpose.  A 
clause  incorporating  Table  A,  and  suitable  to  be  inserted  in  socb  a 
case,  will  be  found  in  the  next  note. 

It  is  believed  that  the  present  Precedent  contains  all  the  clauses 
which  are  commonly  used  in  Articles  of  Association  of  limited 
companiesi  and  which  are  of  practical  value.  Some,  however,  of 
the  clauses  merely  express  the  existing  law  in  reference  to  the 
matters  to  which  they  relate.  Such  clauses,  though  they  are  not 
on  that  account  useless,  as  they  serve  to  indicate  to  the  members 
their  respective  rights  and  duties,  and  to  prevent  the  conmiifision 
of  illegalities,  may  be,  and  sometimes  are  omitted,  and  are  marked 
in  the  text  with  an  asterisk. 

Such  clauses  and  parts  of  clauee?  ai?  i^re  entirely  special,  are 
ifxduded  within  bracj^ets, 
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"  Month  "  shall  mean  calendar  month.  pmckmht  lxix. 

'^  Member"  shall  mean  the  holder  for   the  time      articles  or 

being  of  any  'share  or  shares  of  the  Company's 

capital  or  stock  representing  such  shares.  

''Bankrupt"  shall  include  a  person  whose  affairs 

are  under  liquidation,  and  ^'Bankruptcy"  shall 

include  Uquidation  by  arrangement 
Words  importing  the  singular  number  only  shall 

include  the  plural  number.    Words  importing  the 

plural  number  only   shall  include  the  singular 

number. 
Words  importing  the  masculine  gender  only  shall 

include  the  feminine  gender. 
"  Person "  and  other  words  primd  facie  importing 

individuals  only,  shall   include  corporate  bodies 

mtaoHs  mutcmdis.  • 

Table  A  (6). 

n*  The  regulations  contained  in  the  Table  marked  A  2.  Table  A  not 
in  the  first  schedule  to  "  The  Companies  Act,  1862,"  shaU  ^  ^^^^^' 

(()  See  the  preceding  note. 

If  it  is  intended  to  incorporate  Table  A,  this  dause  will  be 
omitted,  and  the  following  clause  sabstituted  £Dr  it : 

The  regulations  contained  in  the  Table  marked  A  in  incorporation 
the  first  schedule  to  "  The  Companies  Act,  1862,"  shaU,  ^^  ^^^'^^  ^• 
subject  to  the  alterations  and  with  the  additions  herein- 
after contained,  be  the  Articles  of  Association  of  the 
Company,  but  so  that  none  of  the  same  regulations  shall 
have  any  force  in  relation  to  the  Company  where  these 
presents  contain  any  express  provision  contrary  thereto 
or  differing  therefrom. 

In  this  case  only  those  clauses  of  the  present  Precedent  will  be  Coune  to  be 
inserted  which  are  not  contained  in  Table  A,  or  which  modify  the  adopted  inrherc 
proYisions  of  the  Table  in  a  manner  suited  to  the  oonstitation  of    *^J^  "*^**^" 
the  Company.  Or  the  following  clause  may  be  substitnted  for  that 
in  the  text : 

G  o  2 
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vKmsmmn  lxix.  not  apply  to  the  Company  except  so  far  as  the  same  are 

repeated  or  contained  in  these  Articles. 


ARTICLES  OP 

▲S900IATI0H   OF 

A  LIMITED 

OOXPAHT. 

8.  Adoption  of 
agrocment. 


4.  Issue  of 

patentee' 

Bhartfi. 


Adoption  of 
agreement 


[Agreement  (c).] 

[III.  The  Company  adopt,  and  shall  be  bound  by, 
and  carry  out  in  all  respects^  so  far  as  the  provisions 
thereof  are  to  be  perfoimed  by  or  on  the  part  of  the 

Company,  an  agreement  dated  the  day  of  

18 — ,  and  made  between  A.  B.  of  &c.,  and  C.  D. 
of  &c,  (thereinafter  and  hereinafter  called  "the 
Patentees  ")  of  the  one  part,  and  E.  P.  of  &c.,  and  G.  H. 
of  &c.  (acting  on  behalf  of  the  Company  therein  men- 
tioned as  in  course  of  formation)  of  the  other  part, 
by  which  agreement  the  benefit  of  a  patent  granted 

by  letters  patent  dated  the  day  of  ,   18— 

(numbered  )  for  (thereinafter  and  hereinafter 

referred  to  as  "  the  said  patent ")  has  been  agreed  to  be 
made  over  by  the  patentees  to  trustees  for  the  Company 
(a  copy  of  which  agreement  is  set  out  in  the  schedule 
hereto). 

IV.  The  sum  of  £ payable  to  the  patentees  under 

the  said  agreement  of  the day  of ,  18—,  shall 

be  paid  by  the  Company  as  therein  provided,  and  the 


Save  as  hereinafter  appears,  the  regulations  contained 
in  the  Table  marked  A  in  the  first  schedule  to  "The 
Companies  Act,  1862,"  shall  not  apply  to  the  Company. 

And  in  that  case  each  clause  or  group  of  clauses  contained  in 
Table  A  which  is  or  are  intended  to  be  adopted  will  be  subsequently 
specifically  referred  to,  and  declared  to  apply  to  the  Ckwnpany  as 
though  it  or  they  had  been  repeated  in  the  Articles. 

(c)  An  agreement  the  adoption  of  which  the  Articles  render  per- 
missive only  neod  not  be  sot  out  In  no  case  is  the  Company 
bound  as  between  itself  and  a  person  not  a  subscriber  of  the 
Memorandum  or  Articles  to  cairy  out  an  agreement  made  before  its 
incorporation.  Pritchard's  case,  L.  R.  8  Ch.  956.  See,  too,  J57iy  v. 
Positive  Asiurance  Co.,  1  Jl;s,  D,  20,  88,  and  cases  ther?  dted, 
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2000  shares    to  be  issued   to  the    patentees  or  their  >M<«p«ra  lux. 
nominees  under  the  same  Agreement  (which  shares  are      abticub  of 
hereinafter  referred  to  as  ''  the  patentees'  shares),  shall       ^  uxrbd 

be  issued  to  them  in  manner  therein  provided  as  fully  ooMPArr. 

paid-up  shares,  but  subject  to  the  restrictions  as  to 
receipt  of  dividends  therein  and  hereinafter  mentioned.] 

Capital  and  Shires  (d). 

V.  The  capital  of  the    Company  shall    consist    of  5.  Amoantof 
£100,000,  divided  into  10,000  shares  of  dBlO  each  (e).         ^^  '^ 

YI*  The  Company  may,  with  the  sanction  of  a  special  6.  Power  to  in- 
resolution  of  the  Company  previously  passed  and  con-  «— «H«-- 
firmed,  increase  its  capital  by  the  issue  of  new  shares  of 
£10  each  to  such  aggregate  amount  as  shall  be  directed 
by  such  special  resolution  (/),  and  may  make  such  in- 
crease notwithstanding  that  any  part  of  the  present 
nominal  capital  may  not  then  have  been  subscribed  and 
taken,  or  may  not  then  have  been  fully  called  up.  [^See 
T.  A,  26.] 

VII.  All  or  any  of  the  shares  forming  part  of  any  7.  Shares  forming 
additional  capital  to  be  created  under  the  last  preceding  may  be  imied 
Article,  may  be  issued  with  such  special  rights   and  I^^SJf^r 
privileges,  or  subject  to  such  special  terms  or  conditions,  o*herwiae. 

((2)  As  to  share  warrants  to  bearer,  see  infira,  p.  463,  n.  (x). 
(e)  The  following  form  may  be  used  where  there  are  to  be 
preference  shares : 

V.  The  capital   of   the    Company  shall    consist    of  Preference 

shares. 

£100,000,  divided  into  5000  preference  shares  of  £10 
each,  and  5000  ordinary  shares  of  £10  each. 

As  to  the  dividends  upon  such  sbaies,  see  the  clauses  relating  to 
dividends,  infira,  p.  480  («) ;  or  provisions  may  be  here  inserted  to 
the  effect  that  the  holders  of  the  different  classes  of  shares  shall  be 
entitled  to  proportionate  dividends  on  those  shares  respectively. 

(/)  As  to  the  coarse  to  be  adopted  where  it  is  desired  to  increase 
the  capital,  but  no  power  to  do  so  is  contained  in  the  Articles,  see 
the  Companies  Act,  1862,  s.  12  (supra,  p.  331.). 
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P&BGSDBKT  LXIX. 

ARTI0LB8  or 

ASSOCIATIOX  OP 

A  LIMITS]) 

OOXFAHT. 


8. — but  flub- 
ject  to  pro- 
TUions  of  pre- 
ceding article, 
shiill  be  deemed 
part  of  the 
original  capital 


9.— and  may  in 
certain  cases  bo 
issued  by  di- 
rectors as  fully 
paid  up. 


10.  Power  to  re- 
duce capital. 


and  generally  in  such  manner,  and  msy  be  allotted  to 
such  persons  as  shall  be  prescribed  or  directed  by  the 
resolution  sanctioning  such  increase  of  capital  or  any 
subsequent  special  resolution  (g),     [^See  T.  A,  27 •] 

YIII.  If,  and  so  far  as  any  special  resolution  to  be 
passed  and  confirmed  under  the  last  preceding  Article 
shall  not  otherwise  determine,  any  capital  raised  by 
new  shares  shall  be  considered  as  part  of  the  origmal 
capital,  and  such  new  shares  shall  be  subject  to  the 
same  provisions,  whether  with  reference  to  the  pay- 
ment of  calls,  the  forfeiture  of  shares,  or  nonpayment 
of  calls  or  otherwise,  and  shall  confer  the  same  rights 
and  privileges  as  to  voting  qualification  and  otherwisei 
as  if  such  shares  had  been  part  of  the  10,000  shares  now 
to  be  issued  and  forming  the  present  nominal  capital. 
[See  T.  A,  28]. 

IX.  Subject  to  the  last  three  preceding  Articles, 
and  to  the  provisions  of  any  special  resolution  of  the 
Company  with  reference  to  any  shares  hereafter  to  be 
created,  the  Directors  may  allot  and  issue  shares  to 
such  persons  upon  such  terms  and  at  such  times  as  they 
may  think  fit,  and  any  share  which  may  be  allotted  as 
payment  or  part  payment  for  any  property  transferred, 
or  for  services  rendered  to  the  Company  (A),  may  be 
issued  as,  and  shall,  if  so  issued,  be  deemed  to  be,  a 
fully  paid-up  share.     {See  T.  A,  27]. 

X.  The  Company  may  also,  by  special  resolution 
reduce  its  capital  (t). 


(jg)  See,  as  to  the  effect  of  this  and  the  next  dauae,  I»  n 
Bangor  iS;  Portmadoc  Slate  and  Slab  Co,y  L.  B.  20  Eq.  59,  and 
cases  there  cited. 

(A)  See.  on  this  sntject,  the  cases  cited  in  the  L.  B.  Digest* 
snb  w.  •*  Payment  for  Shares  by  money's  worth." 

(t)  Compames  Act,  1867,  ss.  9  et  seq.  See  also  In  re  J?65w 
Vale  Steel,  Iron,  and  Coal  Co,,  4  Gh.  D.  827 ;  In  re  KirkMl 
Brewery  Co,,  Limited  and  Reduced,  5  Gh.  D.  535;  and  the  Companies 
Act,  1877  (40  &  41  Vict.,  c.  26).    The  cases  reported  on  the  snbject 
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XI.*  The  Directors  shall  be  at  liberty  to  commence  pmckmj"  i^ox. 
and  carry  on  the  business  of  the  Company  or  any  part    .  iBnctis  or 
thereof^  as  soon  as  they  shall  think  fit,  notwithstanding      ^  lixitid 
that  the  whole  of  the  capital  may  not  have  been  sub-       ^^^^"^^ 


scribed  and  taken  (k).  1 1  ■  Directors  may 

XII.  If  several  persons  are  registered  as  joint  holders  buaiQess,  though 
of  any  share,  any  one  of  such  persons  may  give  eflfectual  not^g^Wibed. 
receipts  for  any  dividend  payable  in  respect  of  such  i2.0iieo{MTenl 

V  rm     All  joint  holders  of 

snare*      [^1*  A,  l.J  a  share  may 

Xm.  Every  member  shall  be  entitled  to  a  certificate  ^^^^'^^  *°' 
under  the  common  seal  of  the  Company,  specifying  the  is.  Every  mem- 

1  1  1.  ij   1-      !_•  J     xt-  i.         'J   b«r  to  be  entitled 

share  or  shares  held  by  him,   and   the    amount  paid  to  a  certificate. 
thereon.    If  such  certificate,  be  worn  out  or  lost,  it  may 
be  renewed  on  payment  of  five  shillings  or  such  less  sum 
as  the  Directors  may  prescribe.     [See  T.  A,  2,  8.]  (!) 

Calls  on  Shares. 
XrV.  The  Directors  may  from  time  to  time  make  14.  Power  to  di- 

rectors  to  make 

such  calls  as  they  shall  think  fit  upon  the  members  m  calls. 
respect  of  all  monies  unpaid  on  their  shares,  provided 

in  the  Law  Reports  are  collected  in  the  Digest,  sub  w. "  Beduction 
of  Capital  of  Company.'* 

{k)  Business  may,  however,  be  commenced  under  such  circum-  Commencement 
stances  without  an  express  power  in  the  Artioles ;  M*DougaU  v.  ^'  business. 
Jersey  Imperial  Hotel  Co.,  2  Hem.  &  M.  528;  12  W.  B.  1152; 
Omavuntdl  Fyrographic  Woodwork  Co,  v.  Brown^  2  H.  &  C.  63 ; 
32  L.  J.  Ex.  190.    Compare  North  Stafford  Steel  Co.  v.  Ward,  L.  E. 
3  Ex.  172,  and  Pearce  v.  Jersey  Watenoorka  Co.,  ib.  5  Ex.  209. 

(l)  The  Committee  of  tiie  Stock  Exchange  mil  not  order  the  Compliance 
quotation  of  a  new  company  in  the  official  Ust  unless  the  Artioles  gJ^i^^!|[. 
of  Association  restrain  titie  Directors  from  employing  the  funds  of  change  with 
the  Company  in  the  purchase  of  its  own  shares.    The  following  respect  to  pur- 
olause  is  adapted  for  compliance  with  this  requirement :  m^^  its  own 

Xllla.  The  Directors  shall  not,  either  directly  or  in-  shares. 
directly,  employ  any  of  the  funds  or  assets  of  the  Com- 
pany in  the  purchase  of  any  of  the  shares  or  stock  of  the 

Company. 
See  Hope  v.  International  Financial  Society,  4  Ch.  D.  327. 
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PMEOEDINT  X.XIX. 

1RTICU8  or 

ASSOCIATION  or 
A  LIMITED 
OOMPART. 

15.  When  calls  to 
be  deemed  to 
have  been  made. 


16.  Interest  on 
calls  not  duly 
paid. 


17.  Power  to 
directors  to 
receive  monies 
in  excess  of 
callK,  and  to 
allow  discount. 


that  twenty-eight  days*  notice  at  least  be  given  of  each 
call,  and  each  member  snfJl  be  liable  to  pay  the  amount 
of  calls  so  made  to  the  person,  and  at  the  time  and  place 
appointed  by  the  Directors.     \Ste  T.  A,  4.] 

XY.  A  CALL  shall  be  deemed  to  have  been  made  at  the 
time  when  the  resolution  of  the  Directors  authorismg 
such  call  was  passed.     [T.  A,  5.] 

XYI,  If  the  call  payable  in  respect  of  any  share  is  not 
paid  before  or  on  the  day  appointed  for  payment  thereofi 
the  holder  for  the  time  being  of  such  share  shall  be  liable 
to  pay  interest  for  the  same  at  the  rate  of  £10  per  cent 
per  annum  from  the  day  appointed  for  the  payment 
thereof  to  the  time  of  the  actual  payment  (m).  [5ee 
T.  A.  6.] 

XVII.  The  Directors  may,  if  they  think  fit,  receive 
from  any  member  willing  to  advance  the  same,  aU  or  any 
part  of  the  monies  due  upon  any  share  held  by  bim 
beyond  the  sums  actually  called  up  and  the  monies  so 
I)aid  in  advance,  and  so  much  thereof  as  shall  from  time  to 
time  exceed  the  amount  of  the  calls  then  made  upon  eacb 
shai'e  in  respect  of  which  such  advance  has  been  made 
may,  as  the  Directors  and  the  member  paying  the  same 
may  agree,  be  treated  either  as  monies  paid  in  advance  in 
respect  of  such  share  entitling  the  holder  thereof  for  the 
time  being  to  dividends  in  respect  of  such  monies,  in  the 
same  manner  as  if  the  same  had  been  actually  caUed  np 
or  as  monies  advanced  to  the  Companj'  at  such  interest 
and  on  such  terms  as  the  member  paying  such  smn  in 
advance  and  the  Directors  shall  agree.    \See  T.  Aj  7*] 


(m)  As  to  the  oonstmction  of  suoh  a  clause  as  this,  see 
/S<ocX»n'«  COM,  L.  B.  3  Ch.  412.  It  is  doubtftil  whether  it  wooU 
apply  to  a  call  made  by  liquidators :  In  re  WtL%k  Fkmnd  and  TtPt^ 
Co.,  L.  R.  20  Eq.  360. 
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Transfer  (n)  and  Trai|smission  of  Shares.  pebobdeht  lx«. 

XVni,  The  instrument  of  transfer  of  any  share  in  the      articles  of 

"^  ASSOCIATION  OF 

Company  shall  be  executed  both  by  the  transferor  and  by      a  limited 

the  transferee,  and  the  transferor  shall  be  deemed  to  re-  !— _ 

main  a  holder  of  such  share  until  the  name  of  the  trans-  Jft^^™f  ** 
feree  is  entered  in  the  register  book  in  respect  thereof,  shares,  how  to 

be  execnted. 

(T.  A,  8.)  Every  deed  of  transfer   shall   be   deposited 
with  the  Company. 

XIX.  Shares  in  the  Company  shall  be  transferred  in  19.  Form  of  in 
the  following  form,  or  such  modification  thereof,  as  shall  transfer  of 
suit  the  circumstances  of  the  case :  shares. 

I,  A.  B.|  of  in  consideration  of  the 

sum  of  {ar  other  consideration)  made 

to  me  by  C.  D.  of  do  hereby  transfer 

to  the  sud.  C.  D.  the  share  {or  shares)  num- 
bered standing  in  my  name  in 

the    books    of    the    Company,    Limited. 

To  hold  unto  the  said  C.  D.,  his  executors,  ad- 
ministrators and  assigns,  subject  to  the  several 
conditions  on  which  I  held  the  same  at  the  time 
of  the  execution  thereof.  And  I,  the  said  C.  D., 
do  hereby  agree  to  take  the  said  share  (or  shares) 
subject  to  the  same  conditions. 

As  witness  our  hands  and  seals  the  — —  day  of 
18        [See  T.  A,  9.] 

XX.  There  shall  be  paid  to  the  Company  in  respect  20.  Fee  upon 
of  each  transfer  such  fee  not  exceeding  five  shillings,  as 

the  Directors  shall  from  time  to  time  appoint. 

XXI.  The  transfer  books  may  be  closed  during  the  21.  Close  of 

transfer  books. 

seven  days  immediately  preceding  the  ordinary  General 
Meeting  in  each  year,  and  may  be  closed  at  such  other 

(n)  The  ComponieB  Act,  1862  (s.  22),  provides  that  shares  shall 
be  capable  of  being  transferred  in  the  manner  prescribed  by  the 
r^g;iilationB  of  the  Company.  Except  so  feur  as  it  may  be 
regulated  or  restrained  by  such  regulations,  the  right  to  transfer 
shares  is  unqualified. 


458  PARTNERSHIP  DEEDS. 

PEioiDBHiLxix.  time  or  times  as  the  Directors  may  deem  expedient,  bo 
jLvnouu  Of     that  the  same  be  not  closed  for  a  greater  period  in  the 
T^wiL'''   whole  than  thii-ty  days  in  the  year.    [See  T.  A,  11.] 
coMPAHT.  XXII.*  The  Company  shall  not  be  bound  by  or  recog- 

22.  Company  not  rise  any  equitable,  contingent,  future,  or  partial,  interest  in 

bound  to  recog«  7 

nise  any  but  an  any  shai'e,  or  any  other  right  in  respect  of  a  share,  except 
to  a  share  fn*  ^^  absolute  right  thereto  in  the  person  from  time  to  time 
the  regUtered      registered  as  the  holder  thereof,  and  such  right  as  is  given 

by  the  next  Article  to  the  person  therein  mentioned  (o). 

23.  TranamiBBion  XXIII.  The  executor  or  adounistrator  of  a  deceased 
of  shares.  member,  or  the  trustee  in  bankruptcy  of  a  member,  or  the 

husband  of  a  female  member  not  having  her  shares 

registered  in  her  own  name  under  the  ''  Married  Women's 

Property  Act,"  1870  (p),  shall  not  as  such  be  a  member, 

but  may,  subject  to  the  provisions  of  the  Article  next 

following,  either  transfer  any  share   of  the  respective 

deceased,  bankrupt,  or  married  member,  to  any  person,  or 

be  himself  registered  as  a  member  in  respect  thereof  afteTj 

in  either  case,  producing  to  the  Directors  what  they  shall 

accept  as  reasonable  proof  of  his  title,  and  an  entry  of  the 

proof  shall  be  made  in  the  register  of  members.  [Sec 

T.  A,  12, 18,  14,  16, 16.] 

24.Diiecton]nAy      XXIV.   The  Directors  may  refuse  to  register  as  ft 

transfOT^if^CT^  member  under  the  last  preceding  Article,  or  to  register 

do  not  approy©     any  transfer  of  a  share  or  shares  (whether  made  under 

tranflfeiee,  the  last  preceding  Article  or  otherwise)  to,  any  person  of 

whom    in    their    absolute    discretion     they    shall  not 
—but  they         approve  (g).    [See  T.  A,  10.]    Provided  always  that  in 

the  event  of  any  such  refusal  the  Directors  shall,  within 

»— ^^ii^.— M^^^      I  I  ■■  ■■■■.■■IP..  —  ■  ■■■  m 

(o)  See  the  Oompanies  Act,  1862,  s.  30,  to  the  provisionB  of  which 
this  dauae  probably  adds  but  Httla 

{p)  Ab  to  duties  of  the  Company  under  that  Act,  see  iZi  v.  Camaiic 
Railway  Co,,  L.  B.  8  Q.  B.  299. 

(j)  ^Diey  are  not  bound  to  give  reaaons  for  any  such  lefdnl, 
Ex  parte  Penney^  L.  B.  8  Ch.  446,  where  the  ptindpal  caaoi 
relating  to  the  exercise  by  directors  of  their  diaoretiQii  to  tefkui 
registration  of  a  transfer  are  cited  arguendo. 
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one  calendar  month  after  the  time  of  any  such  reAisal^  yuanmr  uoz. 
procure  some  person  to  take  the  share  or  shares  in      A&noLnor 
respect  of  which  such  refusal  shall  have  been  made  at  the    ^TmSmd**' 
full  market  value  thereof  at  the  time  of  such  refusal,  such       ooitnHT. 
value,  in  case  of  difference,  to  be  determined  by  arbitration  shall  proenn  a 
as  hereinafter  provided ;  and,  in  case  of  the  Directors  ^rXm  in  the 
failing  so  to  do,  the  registration  of  the  person  claiming  to  pjj^^"*^ 
be  registered  under  the  last  preceding  Article,  or  of  such  tnuwferoe. 
transfer  (as  the  case  may  be),  shall  be  deemed  to  have 
been  assented  to  and  approved  by  the  Directors,  and  take 
effect  accordingly, 

XXV.  If  any  executor,  administrator,  trustee,  or  hus-  25.  Where  any 
band  entitled,  under  Article  No.  28,  to  exercise  the  option  ^^^^  yes^ 
thereby  given  with^  reference  to  any  share  of  a  deceased  S^jJ^n^S  ^ 
bankrupt  or  a  married  membar  shall  not  within  six  months,  exercue  the 

optum  fliTen  py 

after  being  required  by  notice  from  the  Directors  so  to  do,  that  article, 
exercise  such  option  either  by  transferring  such  share  or  be^foifeitecL^^ 
by  being  himself  registered  as  a  member  in  respect 
thereof,  then  (subject  to  the  provisions  of  the  last  prece* 
ding  Article  in  the  event  of  registration  having  been 
refused  by  the  Directors)  the  Directors  may  declare  such 
share  forfeited  for  the  benefit  of  the  Company,  and  may 
dispose  of  the  same  as  hereinafter  provided  with  reference 
to  a  forfeited  share. 

XXVI.  Until  any  share  of  a  deceased  bankrupt  or  26.  Diridend  on 

cihare  which 

married  member  shaU,  under  the  provisions  of  the  last  h^been trana. 
three  preceding  Articles,  either  have  been  transferred  to  j^^a^^eg^^ 
or  registered  in  the  name  of  some  other  person  or  been  ^^^  ^^  ^ 
forfeited,  any  dividend  payable  in  respect  thereof  shall  be  owner, 
receivable  by  the  executor,  administrator,  trustee,  or  hus- 
band (as  the  case  may  be)  of  such  member  on  behalf  of 
the  estate  of  such  member  (r).    [See  T.  A,  12.] 

(f )  In  place  of  this  and  the  preceding  dause,  a  provision  is  some* 
times  inserted  that  the  directors  may  retain  the  dividends  on 
shares,  as  to  whioh  the  option  given  by  dause  XXTIL  is  not 
exercised. 


460  PARTNERSHIP  DEEDS. 


PXTCBDIHT  LXIX. 


ABTioLKsor  Lien  on  Shares. 

ASSOOIATIOir  OF 

A  LixiTXD  XXVII.  The  Company  shall  have  a  lien  on  the  share 


GOXPAKT. 


or  shares  of  a  member  who  is  indebted  to  them  whether 

27.  Company  to   Jn  respect  of  any  unpaid  call  or  otherwise  howsoever,  and 

have  a  lien  on 

the  Bbares  of  a  may  absolutely  refuse  to  register  any  transfer  of  any  such 

^dTbt^to^"  share  or  shares  until  such  lien  thereon  shall  be  satis- 

^^'^'  fied  («). 

28.  Mode  io  XXYIII.  SucH  lien  may  be  made  available  by  a  sale  of 

which  such  lien       ^i  j»  .-r        -t  i»         i_    •    j  i_x  j  i. 

may  be  made       ^U  ^^  ^^7  ot  the  shares  of  such  mdebted  member,  pro- 
available,  vided  that  no  such  sale  shall  be  made  except  under  a 

resolution  of  the  Board  of  Directors  and  until  notice  in 
writing  shall  have  been  given  to  such  indebted  member, 
oV  to  his  executors  or  administrators,  requiring  him  or 
them  to  pay  the  amount  for  the  time  being  due  from  him 
to  the  Company  and  until  default  shall  have  been  made 
for  twenty-eight  days  from  such  notice  in  paying  the 
sum  thereby  required  to  be  paid. 

29.  Power  of  XXIX.  In  casc  of  such  Sale  the  Directors  shall  have 
of^ch'wUe  to^  power  to  transfer  the  shares  of  such  member  to  the  pur* 

*^dMj**^*^h   ^^*^®^»  ^^^  ^  *Pply  ^®  ^1®*^  proceeds  of  such  sale  after 
proceedB  of  sale,    payment  of  any  expenses  in  or  towards  satisfieu^on  of 

such  debt,  and  the  residue  (if  any)  shall  be  paid  to  such 
member,  his  executors,  administrators,  or  assigns. 

Forfeiture  of  Shares  (t). 

80.  In  default  of      XXX.  If  any  member  fail  to  pay  any  call  on  the  day 
mmufof^any     appointed  for  payment  thereof,  the  Directors  may  at  any 


(«)  The  eJOTect  of  similar  clauses  was  discussed  in  In  re  Lewis,  L.  B. 
8  Ch.  818,  and  In  re  StockUm  MaUeaUe  Iron  Co.,  2  Oh.  D.  101. 

{t)  The  principal  cases  which  have  arisen  on  this  group  of  clauses 
are  collected  in  the  L.  B.  Digest  of  cases  under  the  head  of  "  Can- 
cellation of  Shares."  See  also  Garden  OuUy  United  Quark  Mining 
Co,  V.  McLisler,  1  App.  Gas.  39,  and  Johnson  v.  LytUes  Iron  Agency 
5  Oh  D.  687, 
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time  thereafter  during  such  time  as  the  call  shall  remain  pbioipiht  vox. 
unpaid,  serve  a  notice  upon  him  requiring  him  to  pay     abtSI^  of 
such  call,  together  with  interest  and  any  expense  which 


A  LIXITBD 

ooxPAsnr. 


may  have  accrued    by   reason    of   such  nonpayment. 

[T.  A,  17.1  caU,  the  directors 

maj  serve  upon 

XXXI*  TuE  notice  shall  name  a  further  day  on  or  Mm  a  notice 
before  which  such  call  and  all  interest   and    expenses  J^^°^  '™ 
accrued  by  reason  of  such  non-payment  are  to  be  paid.  31.  Contents  of 
It  shall  also  name  the  place  where  the  payment  is  to  be 
made  (the  place  so  named  being  either  the  registered 
office  of  the  Company,  or  the  place  of  business  of  the 
bankers  of  the  Company,  or  some  other  place  at  which 
calls  of  the  Company  are  usually  made  payable).    The 
notice  shall  also  state  that  in  the  event  of  non-payment 
at  or  before  the  time  and  at  the  place  appointed,  the 
shares  in  respect  of  which  such  call  was  made  will  be 
liable  to  be  forfeited.    [T.  A,  18.] 

XXXn.    Ip  the  requisition  of   any  such  notice  as  32.  Power  to  the 
aforesaid  be  not  complied  with,  any  share  in  respect  of  forfeit  any  share 
which  such  notice  shall  have  been  given  may,  at  any  time  ^jj^^ch  a 
thereafter,  before  payment  of  all  calls,  interest,  and  ex-  »<>*«»  ^^  }^t^ 

given  and  has 

penses  due  in  respect  thereof  shall  have  been  made,  be  not  been  com- 

forfeited  by  a  resolution  of  the  Directors  to  that  effect.  ^ 
[T.  A,  19.] 

XXXni.  Any  share  so  forfeited  shall  be  deemed  to  be  ss-  Any  forfeited 

share  to  be  the 

the  property  of  the  Company,  and  may  be  sold,  re-allotted,  property  of  the 
or  disposed  of  in  such  manner  as  the  Directors  may  think  *^**™P*°y- 
fit     [See  T.  A,  20.] 

XXXrV.   Any  member  whose  shares  have  been  for-  ^t*  ^®™^^ 

whose  shares 

feited,   shall  notwithstanding  be  liable  to  pay  to  the  have  been  for- 
Company  all  calls  owing  upon  such  shares  at  the  time  of  mbie  to  the 
forfeiture.    [T.  A,  21.]  ^^^Jj^ 

XXXV.  The  Directors  may  in  then*  discretion  remit  85.  Forfeiture 
or  annul  the  forfeiture  of  any  share  within  one  year  from  ™*^     remitte  . 
the   date  of  such  forfeiture  on  payment  of  all  monies 
due  to  the  Company  from  the  late  holder  or  holders  of 
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puoipin  uox.  suoh  share^  and  of  all  expenses  incurred  in  relation  to  such 

forfeiture* 


ARncLis  or 

JLSSOOUTIOH  Of 

A  LIMITBD 

OOMPAKT. 

36.  Eyidence 
upon  sale  of  a 
share  by  the 
directors. 


87.  Power  to 
convert  shares 
into  stock. 


38.  Mode  of 
tnmsf  er  of  stock. 


Evidence  of  Title  on  Sale  op  Shake  by  Dikectobs. 

XXXVI.  A  statutory  declaration  that  the  call  in 
respect  of  a  share  was  made>  and  notice  thereof  given,  or 
that  a  debt  was  due  to  the  Company  from  the  holder  of 
such  share,  and  that  notice  to  pay  the  same  was  given, 
and  that  such  default  as  hereinbefore  mentioned  in  pay- 
ment of  the  call  or  debt,  as  the  case  may  be  was  made, 
and  that  the  forfeiture  or  sale  of  the  share  was  made  by 
a  resolution  of  the  Directors  to  that  effect,  shall  be 
sufficient  evidence  of  the  facts  therein  stated  as  against 
all  persons  entitled  to  such  share,  and  on  any  sale  by  the 
Directors  of  any  share  of  any  member,  such  declaration 
and  the  receipt  of  two  Directors  of  the  Company  for  the 
price  of  such  share  shall  constitute  a  good  title  to  such 
share,  and  a  certificate  of  proprietorship  shall  be  de- 
livered to  the  purchaser  thereof,  and  thereupon  such 
purchaser  shall  be  deemed  the  holder  of  such  share 
discharged  from  all  claims  due  prior  to  such  purchase, 
and  he  shall  not  be  bound  to  see  to  the  application  of  the 
purchase  money,  nor  shall  his  title  to  such  share  be 
affected  by  any  irregularity  in  the  proceedings,  in  refer- 
ence to  such  forfeitiure  or  sale,  and  the  remedy  of  any 
member  aggrieved  by  such  sale  shall  be  in  damages 
only.    [See  T.  A,  22.] 

Conversion  op  Shares  into  Stock. 

XXXYII.  The  Directors  may,  with  the  sanction  of 
the  Company  previously  given  in  General  Meeting,  at 
any  time  after  all  the  shares  for  the  time  being  actually 
issued  have  been  fuUy  paid  up,  convert  all  such  shares 
into  stock.    [See  T.  A,  28.] 

XXXVIII.  When  such  shares  shall  have  been  con- 
verted into  stock,  the  several  holders  of  such  stock  may 
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thenceforth  transfer  their  respective  interests  therein,  or  pmwimwt  txix. 
any  part  of  such  interests,  not  less  than  £1  in  nominal      mnoLss  o? 
amount,  in  the  same  manner  tmd  subject  to  the  same    ^"^JSmd^' 
regulations  and  restrictions  as  and  subject  to  which  any       oompajt. 
shares  in  the  capital  of  the  Company  may  be  transferred, 
or  as  near  thereto  as  circumstances  admit.    [See  T.  A,  24.] 

XXXIX.  The  several  holders  of  stock  shall  be  entitled  89.  Poaition  and 
to  participate  in  the  dividends  and  profits  of  the  Company  of  stock, 
according  to  the  amount  of  their  respective  interests  in 
such  stock,  and  such  interests  shall  in  proportion  to  the 
amount  thereof  confer  on  the  holders  thereof  respectively 
the  same  privileges  and  advantages  for  the  purpose  of 
voting  at  meetings  of  the  Company,  and  for  other 
purposes  as  would  have  been  conferred  by  the  holding  of 
shares  of  equal  amount,  but  so  that  no  vote  or  right  of 
voting  shall  be  conferred  by  the  holding  of  any  sum  of 
stock,  or  aliquot  part  of  a  sum  of  stock,  less  than  £50  in 
amount.     [See  T.  A,  25.]  (x) 


(x)  li  the  18806,  pursoant  to  the  Compames  Act,  1867,  as.  27  to 
36,  of  share  wanaats  to  beaier  be  cpntemplated,  the  following 
clauses  should  be  here  inserted : 

Share  Warrants  to  Bearer. 
XXXIXa.    The  Company  may,  with  respect  to  any  Share  war- 

.  •  i.*i.*  1*11  •J  •ii     rants  to  bearer. 

share  or  shares  which  is  or  are  fully  paid  up,  or  with 
respect  to  stock,  issue  under  their  common  seal  a  warrant 
stating  that  the  bearer  of  the  warrant  is  entitled  to  the 
share  or  shares  or  stock  therein  specified,  and  may 
provide,  by  coupons  or  otherwise,  for  the  payment  of  the 
future  dividends  on  the  share  or  shares  or  stock,  included 
in  such  warrantj  which  is  hereinafter  referred  to  as  a 
share  warrant. 

XXXIX6.    The  Directors  shall  determine,  and  may  Conditioiis  upon 

whicu  Biicli  share 

from  time  to  time  vary  the  conditions  upon  which  share  warrants  are  to 
warrants  shall  be  issued,  renewed,  and  surrendered,  and  ^  "~®^* 
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FRIOIDURIiXIZ. 

—  General  Meetings. 

ARTIOLM  Of 

AssoouTioH  OF       XL.  A  General  Meeting  shall  be  held  once  in  each 

QoxpART.  year,  at   such   time   and  place  as  the   Directors   may 

40.  General  ivom  time  to  time  determine  (y).     [See  T.  A,  29,  80.] 
meetingR.  XLI.    The  above -mentioned  General  Meetings  shall 

special  ^nwjS"  be  called  Ordinary  Meetings ;  all  other  General  Meetings 

meetingg.  gj^jji  ^^  ^^Ued  Special  {z).    [See  T.  A,  81.] 

42.  When  special      XLII.  The  Directors  may,  whenever  they  think  fit, 
to^^Mnrenedf    ^"^^  ^^^^  ^'^^^  Vi^oTi  a  requisition  made  in  writing  by  any 

member  or  members  of  the  Company  holding  in  the 
aggregate  shares  of  not  less  than  £5000  in  nominal 
amount,  convene  a  Special  General  Meeting.  [See 
T.  A,  82.] 


also  the  conditions  to  which  the  bearer  of  a  share  warrant 
shall  be  bound  to  conform,  in  order  to  the  exercise  of 
any  right  of  membership.  Subject  to  such  conditions 
the  bearer  of  a  share  warrant  shall  be  deemed  to  be  a 
member  of  the  Company  to  the  full  extent. 

Verbal  altera-  The  insertion  of  the  above  dauses  will  render  necessary  some 

tions  consequent    yerbal  alterations  throughout  the  Articles. 

of  thwe^uses  Thus,  where  registered  shares  or  registered  stodc  are  exdusively 
^registered  '  referred  to,  it  will  be  proper  expressly  to  describe  them  as  such ; 
rcferrod^to*  *^^  *^®  "^01^%  "  holder  of  a  registered  share  or  registered 
as  such--  stock,"  will  often  be  more  appropriate  than  the  word  "  member." 

and^noti^f^       It  will  be  also  expedient  to  provide  that  the  bearer  of  a  share  war- 
and  qualification    rant  shall  not  be  entitled  to  vote  by  proxy,  or  to  receive  notices. 
clauftb.  ^nd  if  it  be  intended  that  the  bearer  of  a  share  warrant  for  a 

sufficient  number  of  shares  shall  be  thereby  qualified  ibr  the 
Direction,  it  must  be  expressly  so  stated,  as  in  PeanonU  caae,  4 
Ch.  D.  222. 

(y)  That  is,  in  each  calendar  year  (Oihion  v.  Barton,  L.  B.  10 
Q.  B.  329).  The  Companies  Act,  1867  (s.  39),  requires  a  General 
Meeting  to  be  held  within  four  months  affcer  ita  Memorandum  of 
Association  is  registered.  But  this  requirement  is  complied  with 
by  the  holding  within  that  period  of  an  Extraordinary  General 
Meeting  {Ld.  Claud  HamiUon's  cxue,  L.  E.  8  Ch.  548). 

(z)  When  Table  A  is  incorporated,  the  word  *'  extmordinary  " 
will  be  used  instead  of  '^  special." 
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XUII.  Every  requisition  made  by  members*  shall  ex-  ^"ckmntimx. 
press  the  object  of  the  Meeting  proposed  to  be  called,      amioibs  op 
and  shall  be  left  at  or  sent  by  post  to  the  registered      a  lixitbi> 
office  of  the  Company.    [See  T.  A,  83.]  qq^^axy. 

XLIV.    Upon  the  receipt  of   such    requisition,  the  f  •  »eq.^«ition 

^  ^  '  for  special 

Directors  shall,  as  soon  as  practicable,  proceed  to  convene  general  meeting 
a  Special  General  Meeting.    If  they  do  not  proceed  to  object. 
convene  the  same  within  thirty  days  from  the  date  of  the  ^4-  Directors  to 
requisition,  the  requisitionists,  or   any  other  members  requisition ; 
holding  the  required  amount  of  shares,  may  themselves  requisiiionists 
convene  a  Special  General  Meeting.     [See  T.  A,  34.1         ^^y  summon 

^  o  .     u  '         -"  the  meeting. 

XLV.  Seven  days  at  least  before  the  holding  of  any  45,  Notice  of 
General  Meeting  (not  being  an  adjourned  meeting),  notice  ^^^^"^^^^8  to 
specifying  the  place,  the  day,  and  the  hour  of  meeting,  be  then  trans- 
and  in  case  of  special  business  the  nature  of  such  business 
shall  be  given  to  the  members  {2),  in  manner  hereinafter 
provided,  or  in  such  other  manner  (if  any),  as  may  be 
prescribed  by  the  Company  in  General  Meeting ;  but  the 
non-receipt  of  such  notice   by  any  member   shall  not 
invalidate  the    proceedings  at    any  General    Meeting. 
[See  T.  A,  86.] 

Proceedings  of  General  Meetings. 
XL VI.  All  business  shall  be  deemed  special  which  is  46.  Ordinary  and 

special  business. 

transacted  at  a  Special  Meeting,  and  also  all  which  is 
transacted  at  an  Ordinary  Meeting,  with  the  exception  of 
sanctioning  a  dividend,  electing  Directors,  and  the  con- 
sideration of  the  accounts,  balance  sheets,  and  the  ordinary 
report  of  the  Directors,  and  the  passing  of  any  resolution 
relating  to  or  arising  out  of  the  subject-matter  of  such 
report,  or  relating  to  the  ordinary  business  of  the  Com- 
pany.    [See  T.  A,  86.] 

XL VII.  It  shall  be  competent  to  any  member  at  any  47.  Any  member 

may  propose  a 


(z)  See  supra,  p.  463,  n.  (x),  as  to  notice  to  bearers  of  share 
warrants,  and  also  infra,  p.  483,  n.  {y). 

vol*,  v.  H  H 
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PBioiDm  uax. 

ARTIOLBS  09 

JkflSOCIATIOS  OF 

▲  LIKITID 

COSfPANT. 

reBolution, 
having  first 
given  notice  of 
his  intention. 

48.  Qnomm. 


49.  In  default  of 
quorum,  special 
meeting  to  be 
dissolved,  and 
ordinary  meet- 
ing to  stand 
adjourned. 


50.  Chairman. 


51.  Power  to 
adjourn. 


Ordinary  K>r  Special  Meeting  of  the  Company  to  propo&ie 
any  resolution,  or  introduoe  any  subject  relating  to  the 
affairs  of  the  Company,  of  which  he  shall  have  sent  or 
left  a  notice  at  the  registered  office  of  the  Company, 
prior  to  the  issuing  of  the  notice  convening  such 
meeting. 

XLYIU*  No  business  except  the  declaration  of  a 
dividend  shall  be  transacted  at  any  General  Meeting 
unless  there  be  present,  in  person  or  by  proxy,  at  the  time 
when  the  meeting  proceeds  to  business,  not  less  than  five 
members  (including  any  Director  or  Directors  then 
present),  holding  in  the  aggregate  shares  of  the  nonunal 
value  of  not  less  than  £ .     [See  T.  A,  37-] 

XLIX.  If  within  one  hour  from  the  time  appointed 
for  the  meeting,  a  quorum  as  hereinbefore  provided  be 
not  present,  the  meeting,  if  convened  upon  the  requisition 
of  members,  shall  be  dissolved,  and  in  any  other  case  the 
meeting  shall  stand  adjourned  to  such  time  and  place  as 
the  Directors  may  appoint,  or  in  default  of  appointment, 
to  the  same  day  in  the  next  week,  at  the  same  time  and 
place,  and  at  such  adjourned  meeting  the  business  of  the 
meeting  shall  be  transacted,  whatever  be  the  number  of 
members  present.     [See  T.  A,  88]. 

L.  The  Chairman  of  the  Board  of  Directors  shall 
preside  at  every  General  Meeting,  or  if  there  be  no 
Chaiiman,  or  if  he  be  not  present  within  fifteen  minutes 
after  the  time  appointed  for  the  meeting,  the  Vice-Chair- 
man  shall  preside,  and  if  there  shall  be  no  such  Chairman 
or  Vice-Chairman,  or  neither  shall  be  present  within  the 
time  aforesaid,  then  the  members  present  shall  choose 
some  one  of  the  Directors  present  to  be  Chairman.  [See 
T.  A,  89,  40r.] 

LI.  The  Chairman  may,  with  the  consent  of  the  meet- 
ing, adjourn  any  meeting  from  time  to  time,  and  from 
X^lace  to  place ;  but  no  business  shall  be  transacted  at 
any  such  adjourned  meeting  other  than  the  business  left 
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unfinished  at  the  meeting  from  which  the  adjomimient  fbickdknt  lxul. 
took  place.     [T.  A,  41.]  articles  op 

LII.  At  any  General  Meeting,  unless  a  poll  be  de-    ^TLnnTED^' 
manded  by  at  least  five  members,  a  declai'ation  by  the       °^*'''^^^' 
Chairman  tliat  a  resolution  has  been  carried,  and  an  •'*2'  Rvidcnce 

tliat  resolution 

entry  to  that  eflfect  entered  in  the  book  of  proceedings  of  has  been  cameti. 

the   Company,  shall  be  sufficient  evidence  of  the  fact, 

without  proof  of  the  number  or  proportion  of  the  votes 

recorded  in  favour  of  or  against  such  resolution.  [T.  A, 

42.] 

LIII.  The  passing  or  carrying  of  any  resolution  or  53.  Resolution  to 
motion,  whether  at  any  General  Meeting  or  on  a  poll  to  logt  according 
be  taken  as  hereinafter  provided,  shall  be  decided  by  a  J^^orf^^^^f  the 
majority  in  votes  of  the  members  then  present,  either  in  members  present 

I>erBonally  or  by 

person  or  by  proxy,  and  votmg.  proxy,  and 

LFV.  If  a  poll  be  demanded  by  five  or  more  members,  ^°**'*^- 

54.  Poll, 

it  shall  be  taken  in  such  manner  as  the  Chairman  shall 
direct,  and  the  result  of  such  poll  shall  be  the  resolution 
of  the  Company  in  General  Meeting,  and  in  case  of  an 
equality  of  votes  at  a  General  Meeting ;  the  Chairman 
of  the  meeting  shall  have  a  second  or  casting  vote. 
[T.  A,  48]. 

LV.*  Minutes  shall  be  made  in  books  provided  for  55.  Minutes  of 
the  purpose  of  all  resolutions  and  proceedings  of  the  ^^'n"^ting?. 
General  Meetings,  and  any  such  minutes,  if  signed  by 
the  Chairman  of  the  meeting  to  which  they  relate,  or  of 
the  meeting  confirming  the  same,  shall  be  receivable  as 
evidence  of  the  facts  therein  stated  without  further 
proof  (a). 


Votes  op  Members. 
LVI.  Every  member  shall  have  one  vote  for  every  five  66.  Votes  of 

members. 


(a)  See  the  Companies  Act,  1862,  s.  67. 

H  H  2 
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^RRCEDBNT  LXIZ. 


▲RTI0L18  OF 

ASSOGIATXOK  OF 

▲  UXXTBD 

OOXPAKT. 

67.  Votes  of 
minor,  lunatic 
or  idiot  memberB. 

58.  Which  of 
several  joint 
holders  of  a 
share  shall  vote. 


59.  No  member 
to  vote  who  has 
not  paid  all 

60.  How  votes 
may  be  given. 

61.  Register 
of  instrument 
appointing 
proxy. 


62.  When  such 
instrument  to 
become  invalid. 


63.  Form  of 
instrument 
appointing 
proxy. 


shares  held  by  him,  but  no  member  shall  have  more  than 
twenty  votes  (6).     [See  T.  A,  44.] 

LVII.  If  any  member  be  a  minor,  lunatic,  or  idiot,  be 
may  vote  by  his  committee,  curator  bonis,  or  other  legal 
curator  or  guardian.     [^See  T.  A,  45.] 

LVIII.  If  two  or  more  persons  are  jointly  entitled  to 
a  share  or  shares,  the  member  whose  name  stands  first  in 
the  Register  of  Members  as  one  of  the  holders  of  such 
share  or  shares,  and  no  other,  shall  be  entitled  to  vote  in 
respect  of  the  same.     [T.  A,  46.] 

LIX.  No  member  shall  be  entitled  to  vote  at  any 
Genei^al  Meeting  unless  all  calls  due  from  him  have  been 
paid.     [See  T.  A,  47.] 

LX.  Votes  may  be  given  either  personally  or  by 
proxy  (c).     [T.  A,  48.] 

LXI.  The  instrument  appointing  a  proxy  shall  be  in 
writing  under  the  hand  of  the  appointor,  or,  if  such  ap- 
pointor be  a  corporation,  under  their  common  seal,  and 
shall  be  attested  by  one  or  more  witness  or  witnesses. 
No  person  shall  be  appointed  a  proxy  who  is  not  a 
member  of  the  Company.     [T.  A,  49.] 

LXII.  No  instrument  appointing  a  proxy  shall  be 
valid  after  the  expiration  of  twelve  months  from  the  date 
of  its  execution.     [See  T.  A,  60.] 

LXIII.  The  instrument  appointing  a  proxy  may  be  in 
the  foUowing  form  :— 

"  The Company,  Limited." 

**  I  of  being  a  member  of 

"  The  Company,  Limited,  and  entitled 


(h)  This  clause  will  almost  always  require  modification.  It 
should  be  observed  that  a  member  may  distribute  his  shares  so  as 
to  obtain  the  largest  possible  voting  powers  {In  re  Strmdon 
Iron  and  Steel  Co.,  L.  B.  16  Eq.  559;  Pender  v.  Luthin^^ 
6  Gh.  D.  70).  But  clause  24,  supra,  would  enable  the  directors  to 
refuse  to  register  a  transfer  made  for  that  purpose. 

(c)  See  ^upra,  p.  46i,  n.  (x). 
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"  to  votes,  hereby  appoint  as  prbck»eht  lxix. 

*'  my  proxy  to  vote  for  me  and  on  my  behalf  at  the      abtioles  op 
* '  Ordinary  (or  Special,  as  the  case  may  be,)  General    ^^uumu  °' 

"Meeting  of  the  Company,  to  be  held  on  the oompari. 

"  day  of  ,  and  at  any  adjoum- 

"  ment  thereof. 
"  As  witness  my  hand  this  day  of  18     • 

"  Signed  by  the  said 

**  In  the  presence  of  ." 

See  T.  A,  51.] 

Directors. 

LXIV.   C.  D.  of  &C.,  G.  H.  of  &C.,  I.  K.    of  &C.  {and   64.FirBtdirector8 

so  on)f  shall  be  the  first  Directors  of  the  Company,  and 
shall  elect  the  first  Chairman  and  Vice-chairman  of  their 
Board.     [See  T.  A,  52,  58.] 

LXV.  The  number  of  Directors  shall  not  be  less  tlian  6?-  Number  of 
five  or  more  than  fourteen,  and  the  qualification  of  a 
Director  shall  be  the  holding  (d)  in  his  own  right  of 
not  less  than  thirty  shares  (e) ;  [but  the  holding  by 
any  Director  of  such  number  of  shares  shall  be  con- 
sidered a  sufficient  qualification  within  the  meaning  of 
this  Article,  notwithstanding  that  the  shares  so  held  by 
him  may  be  wholly  or  in  part  patentee's  shares.] 

(d )  Bat  not  bearing  a  share  warrant  for  that  number  of  shares, 
see  supra,  p.  464,  n.  (x). 

(e)  Table  A  does  not  require  that  a  Director  shall  be  qualified  by  Qualiacation 
holding  shares  in  the  Company,  and  there  seems  to  be  no  sub-  clause, 
stautial  reason  why  a  company,  any  more  than  a  private  firm,  should 

reftise  to  depute  the  superintendence  of  its  business  to  suitable 
persons,  merely  because  they  have  no  interest  in  the  profits.  Quali- 
fication clauses  (questions  arising  upon  which  are  litigated  as  a 
matter  of  course)  have  caused  great  expense  to  many  public  com- 
panies, and  probably  have  seldom  materially  increased  their  own 
or  their  creditors^  dividends. 

Precedents  of  similar  clauses  will  be  found  in  the  cases  collected 
in  the  L.  B.  Digest,  under  the  heading  of  *<  Directors'  Qualifica- 
tion."    See  also  MiUer'a  Caee,  3  Ch.  D.  661 ;  5  Oh.  D.  70. 
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PRBCXDKVT  LXIX. 


ARTICLES  OP 

AssoaATioN  or 

A  LXXinCD 
OOXPAVY. 


66.  When  first 
directors  to 
retire. 

67.  Mode  of 
retirement  of 
subsequent 
directors. 


68.  Retiring 
director  may  be 
re- elected. 

69.  Vacancies  to 
be  filled  up  by 
company  in 
general  meeting. 


70.  When  vacan< 
cies  not  ho  filled 
up. 


71.  Power  to 
change  cert.ain 
of  the  previous 
pronsionn  as  to 
directors. 


72.  Directors  may 
appoint  a  manag- 
ing director. 


LXVI.  The  Directors  constituted  by  Article  No.  64 
shall  continue  in  office  until  the  third  Ordinary  General 
Meeting  after  the  registration  of  the  Company,  and  shall 
have  until  the  same  meeting  power  to  add  to  their 
number  within  the  above  limit. 

LXVII.  At  the  third  and  every  subsequent  Ordinary 
Meeting  after  the  registration  of  the  Company,  one-third 
of  the  Directors,  or  the  niunber  nearest  to  one-third  of 
the  Directors,  shall  retire  from  office,  the  Directors  so 
retiring  (unless  the  Directors  agree  among  themselves) 
being  determined  by  ballot.     [See  T.  A,  58,  69.] 

IjXVIII.  a  retiring  Director  shall  be  eligible  for 
re-election.     [T.  A,  60.] 

LXIX.  The  Company,  at  the  General  Meeting  at 
which  any  Directors  retire  in  manner  aforesaid,  shall  fill 
up  the  vacancies  by  electing  a  like  number  of  persons. 
[T.A,  61.]. 

LXX.  If,  at  any  meeting  at  which  an  election  of 
Directors  ought  to  take  place,  the  vacancies  in  the 
Du*ection  are  not  filled  up,  the  meeting  shall  stand 
adjom*ned  till  the  same  day  in  the  next  week  at  the  same 
time  and  place,  and  if  at  such  adjourned  meeting  the 
vacancies  are  not  filled  up,  the  vacating  Directors,  or 
such  of  them  as  have  not  had  their  places  filled  up,  shall 
continue  in  office  until  the  next  Ordinary  Meeting,  and 
so  on  from  time  to  time  until  their  places  are  filled  up. 
[T.  A,  62.] 

LXXI.  The  Company  may  from  time  to  time  in 
General  Meeting  increase  or  reduce  the  number,  and 
alter  the  qualification,  of  Directors,  and  may  also  change 
in  any  way  the  pro\4sion  contained  in  Article  No.  67  as 
to  retirement  of  Directors.     \_See  T.  A,  63.] 

LXXII.  [The  Directors  may  from  time  to  time  appoint 
any  one  of  their  number  to  act  as  Managing  Director  of 
the  Company's  business,  and  no  Managing  Director,  while 
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he  continues  to  hold  that  office,  shall  be  subject  to  retire-  precedeitt  lxix. 
ment  from  the  Board  under  Article  No.  67,  or  be  taken      articles  of 
into  account  in  determining  the  rotation  of  retirement,    ^^T^^^^^j,^^ 
but  he  shall  be  subject  to  the  same  provisions  as  to       ^''^^^- 
resignation  and  removal  as  the  other  Directors  of  the 
Company,  and  if  he  cease  to  hold  the  office  of  Director 
from  any  cause,  he  shall  ipso  facto  and  immediately  cease 
to  be  a  Managing  Director. 

LXXni.  The  Board  of  Directors  shall  have  power  to  73.  Directorsmay 
remove  any  Managing  Director  from  that  office,  and  to  director™nd^"^ 
appoint  any  other  Director  to  act  as  Managing  Director,  ^^i^t  another 
and  shall  also  have  power  at  any  time  to  discontinue  the 
office  of  Managing  Director,  if  they  shall  think  fit.] 

LXXrV.  Any  casual  vacancy  occurring  in  the  Board  74.  How  casual 

.  "^  "  vacancies  to  be 

of  Directors,   mcluding  any  vacancy  in   the   office    of  filled  up. 
Managing  Du-ector,  may  be  filled  up  by  tlie  Directors ; 
but  any  person  so  chosen  shall  retain  his  office  so  long 
only  as  the  vacating  Director  would  have  retained  the 
same  if  no  vacancy  had  occurred.     [T.  A,  64.] 

L«XXV.    The     Company    may    in    General    Meeting  75.  Power  to  the 
remove  any  of  the  first  or  subsequent  Directors  before  mwea director 
the  expiration  of  the  period  of  office,  and  may  appoint  »"<!  appoint 

^  ^         ^    "^  .  .  another  person 

another  person  in  his  stead.     The  person  so  appointed  in  his  place. 
shall  hold  office  during  such  time  only  as  the  Du'ector, 
in  whose  place  he  is  appointed  would  have  held  the  same 
if  he  had  not  been  removed.     {_See  T.  A,  65.] 

LXXVI.  All  acts  done  or  purported  to  be  done  by  76.  Katification 

i .    ^        «    -r\»        .  p  /^  -xA  r  of  acts  done  by 

any  meeting  of  Directors,  or  of  any  Committee  of  directors  found 
Dii'ectors,  or  by  any  Du'ector,  or  by  any  person  acting  as  *°  ^.  "J^j^^^^ 
the  Agent  of  the  Directors,  shall,  notwithstanding  that 
it  be  afterwards  discovered  that  there  was  some  defect 
in  the  appointment  of  any  such  Director,  or  person  act- 
ing as  aforesaid,  or  that  such  Directors  or  any  of  them 
were  disqualified,  be  as  valid  as  if  eveiy  sucli  Director 
or    other   person   had   been  duly   appointed,  and  was 
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mwaBDEHTLxix.  qualified  to  be  Director  or  Agent  respectively  (/).     [See 

ARTICLES  OF  T.   A,   71.] 

LXXVII.  The  Directors  and    other    officers  of  the 


A  LIICITXD 
OOMPANT. 


Company,   and  their    respective*  heirs,   executors,  and 

77.  Indemnity  to  administrators,  shall  be  indemnified  and  saved  harmless 

the  directors  and  /•!<%-  •  ii 

other  officers  of  out  of  the  funds  of  the  Company  from  and  agamst  all 
e  company.  ^osts,  charges,  damages,  and  expenses,  which  they  may 
respectively  incur  or  sustain  in  or  about  the  execution  of 
any  of  the  duties  or  powers  of  their  respective  offices,  or 
in  or  about  the  giving  of  or  entering  into  any  bond, 
recognizance,  or  other  similar  security  required  to  be 
given  to  the  Crown,  or  to  any  person  or  persons,  or  to  be 
entered  into  for  the  purposes  of  the  Company's  business, 
or  in  or  about  the  making  of  any  contracts  or  agreements 
which  they  shall  bond  fide  make  on  behalf  of  the  Company 
and  in  furtherance  of  the  objects  thereof. 

General  Powers  op  Directors. 

78.  Directors  to  LXXVIII.  The  business  of  the  Company  shall  be 
^y^^itsin^  managed  by  the  Directors,  who  may  exercise  all  such 
*^w  ra^S^th  ^^  Powers  of  the  Company  as  are  not  by  the  Companies  Acts, 
company  not  by  1862,  1867  and  1877,  or  by  these  Articles  required  to  be 
quired  to  be  exercised  by  the  Company  in  General  Meeting,  subject 
wnSST  meeting  ^nevertheless  to  any  regulations  of  these  Articles,  and  to 

the  provisions  of  the  said  Acts,  and  to  such  regulations 
(not  being  inconsistent  with  the  aforesaid  regulations  or 
provisions),  as  may  be  prescribed  by  the  Company  in 
General  Meeting ;  but  no  regulation  made  by  the  Com- 
pany in  General  Meeting  shall  invalidate  any  prior  act  of 

(/)  See  In  re  Garden  GuUy  United  Quartz  Mining  Co,  v.  M* Lister t 
1  App.  Cas.  39 — a  case  in  which  a  declaration  of  forfeitore  of  shares 
was  held  invalid,  as  haying  been  made  by  directors  not  properly 
appointod;  and  Mahony  v.  East  Holyhead  Mining  Co,,  L.  B.  7 
H.  L.  869,  where  the  limits  of  the  duty  of  persons  dealing  with  a 
Company  to  see  to  the  authority  of  those  professing  to  act  on  its 
behalf,  are  fully  considered,  and  the  leading  cases  on  the  salject 
are  cited. 
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the  Directors,  which  would  have  been  valid  if  such  regu-  pbscbdbkt  lxix, 
lation  had  not  been  made,  and  the  generality  of  this      artiolbs  of 
provision  shaU  not  be  lunited  by  any  subsequent  clause    ^,tiV^'/' 
or    provision,  conferring    any  express    power    on    the       qompaky. 
Directors,    and    the    continuing    Directors    may    act, 
notwithstanding  any  vacancy  in  their  body  {(f).    [See 
T.  A,  66,  66.] 

[LXXIX.  The  Board  of  Directors  may  from  time  to  79.  po^er  to  the 
time  entrust  to  and  confer  upon  the  Managing  Director  ^^Jf^"^^  ^^^' 
for  the  time  being  such  of  the  powers  of  the  Directors  as  managing  direc- 
they  may  think  fit,  either  absolutely  or  subject  to  any  powen  as  tfaey 
conditions  or  restrictions,  and  may  from  time  to  time  *        *' 
withdraw  or  vary  all  or  any  of  such  powers,  and  the 
Managing  Director  shall  be  bound  to  undertake  and  dis- 
charge such  duties  as  the  Board  may  require,  and  gener- 
ally shall,  subject  to  the  absolute  authority  and  control  of 
the  Board,  superintend  and  manage  the  business  of  the 
Company,  and  shall  also,  if  and  while  required  by  the 
Board,  perform  such  duties  as  are  usually  performed  by 
the  Secretary  of  a  Company.] 

Borrowing  Powers. 

LXXX.  The  Directors  may,  with  the  sanction  of  the  so.  Borrowing 
Company  previously  given  in  General  Meeting  [or  at 
their  discretion],  borrow  any  sum  or  sums  of  money  not 
exceeding  the  sum  authorised  by  such  resolution  to  be 
borrowed  at  such  rate  of  interest  as  shall  be  authorised 
by  such  resolution,  or  if  no  rate  shall  be  so  fixed,  then  at 
such  rate  as  they  shall  think  fit  (li). 


(g)  See  Ex  parte  The  Birmingham  Banking  Co.,  L.  E.  6  Ch.  83  ,* 
whence  it  appears  that  this  clause  confers  upon  the  directors  all,  or 
almost  all,  the  powers  which  in  the  present  Precedent  are  after- 
wards specially  given  them.  The  practice,  however,  of  not  relying 
upon  this  dause  is  believed  to  be  universal. 

(h)  In  E^  park  Birmingham  Banking  Co,,  it  Was  held,  in  spit^ 
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pRECKDKyT  Lxix.       LXXXI.  Any  ixioiiey  borrowed  may  be  raised  upon 
ARTicLBsoF      bonds,   debentuTes   (i),   promissory  notes  (k),  or  other 

A8S0CIATI0K   OP  'x-  i?    aI.         i^  a  i»    xt 

A  LIMITED       securities  of  the   Company,  or  upon  mortgage  of  the 
^'"'^"^'    _  whole  or  any  part  of  the  Company's  property  (includiDg 

81.  How  money    real  estate)  (Z),  or  of  the  unpaid  calls  on  all  or  any  of  tlie 

DOlTT^WCNl.  IIIAT  bfi 

raised.  shares  of  the  Company  (m),  and  subject  to  any  directions 

in  this  behalf  to  be  given  by  tbe  resolution  authorising 
such  borrowing,  or  by  any  other  resolution  passed  in 
General  Meeting,  the  Directors  may  exercise  the  powers 
given  by  this  Article  in  such  manner  as  they  shall  think 
fit  (n). 

Purchasing,  Selling,  Holding,  and  Management  of 

Property. 

82.  Power  to  LXXXIL  The  Directors  may,  from  time  to  time,  for 

directors  to 

accept  leases ;      the  purposes  of  the  Company,  purchase  or  rent  or  accept 

a  lease  of  any  lands  bouses  hereditaments  rights  ease- 
ments or  property,  the  possession  use  or  occupation  of 


of  a  dause  similar  to  the  present,  that  a  mortgage  by  director 
by  deposit  of  title  deeds  relating  to  the  (Company's  property  wu 
valid,  though  no  resolution  sanctioning  such  mortgage  had  then 
passed.  (See,  however,  Article  LXXYIII.,  supra,  and  Ex  parte 
National  Bank,  L.  R.  14  Eq.  607.) 

(t)  Lt  re  Inns  of  Court  Hotel  Co.,  L.  E.  6  Eq.  82 ;  FouniaineT* 
Carmarthen  Railway  Co,,  ib.  5  Eq.  316  (issue  at  a  discount);  In  n 
Anglo-Danubian  Steam  Navigation  Co.,  ib.  20  Eq.  339;  In  rr 
Begen^a  Canal  Ironworks  Co,,  3  Ch.  D.  43;  Campbeirs  case,  4 
Ch.  D.  470. 

(k)  In  re  Ce/u  CUcen  Mining  Co,,  L.  E.  7  Eq.  88. 

(2)  Ex  parte  Birmingham  Banking  Co,,  ubi  supra  (book  debtu) ; 
Bloomer  v.  Union  Coal  &  Iron  Co.,  L.  R  16  Eq.  383. 

(wi)  In  re  Sankey  Brook  Coal  Co.,  L.  R  9  Eq.  721 ;  S.  C.  (No.  2) 
ib.  10  Eq.  381;  Oibbe  and  Weafe  case,  ib.  10  Eq,  312;  Bank  of 
South  Australia  v.  Abrahams,  ib.  6  P.  C.  265. 

(n)  As  to  the  registration  of  mortgages  and  debentures,  see  Com- 
panies Act,  1862,  s.  43 ;  Etc  parte  North  and  South  Wales  Bank, 
L.  R.  10  Eq.  516 ;  Ex  parte  Valpy  and  Chaplin,  ib.  7  GL  289;  /« 
re  General  South  American  Co,,  2  Ch.  D.  337 ;  In  re  Native  Iron 
Co,,  ib.  345. 
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which  they  shall  consider  beneficial  or  advantageous  to  pwscbmnt  lxix. 
the  Company,  upon  such  terms  for  such  period  or  periods  •    articles  op 
and  for  such  estates  or  interests  as  the  Directors  shall      ^  limited 
think  fit.  COMPANY. 


LXXXIII.  The  Directors  may  from  time  to  time  sell  83.— to 

V  A  J       •  1  i?  1  dispose  of  the 

exchange  grant  convey  demise  or  lease  for  such  con«  company's  real 
sideration  and  for  such  estates  or  interests,  upon  such  ®^*® ' 
terms  and  in  such  manner  as  they  shall  approve,  all  or 
any  part  of  any  hereditaments  of  whatsoever  tenure  or 
nature  forming  part  of  the  property  of  the  Company,  or 
any  rights  or  easements  therein  or  thereupon. 

LXXXIV.  Any  hereditaments  or  parts  of  hereditaments  84.— and  gene- 
of  whatsoever  nature  or  tenure,  or  other  property  of  any  deal  therewith 
kind  belonging  to  the  Company,  which   shaU  not  for  ^^^^^^ 
the  time  being  be  available  or  applicable,  or  required  for  the  company 

as  they  may 

the  purposes  of  the  Company  may,  until  the  same  shall  think  fit ; 
be  so  required  or  be  sold  or  leased  as  hereinbefore  pro- 
vided, be  managed  employed  used  or  otherwise  dealt 
with  by  the  Directors  for  the  benefit  of  the  Company  as 
the  Directors  shall  think  fit ;  and  any  monies  for  the  time 
being  unemployed  of  the  Company  may  be  invested  in 
such  manner  and  upon  such  securities  as  the  Directors 
shall  think  fit ;  and  the  clear  income  or  profit  derived  from 
such  management  emplojntnent  use  dealing  or  invest- 
ment, after  payment  of  the  expenses  thereof,  shall  be 
deemed  to  be  profits  of  the  Company. 

LXXXV.  [The  said  patent  and  any  other  patent  or]  85.— and  to 
any  real  estate  or  property  of  any  nature  which  shall  be  ^"perty^of 
hereafter  acquired  by  the  Company  may,  as  the  Directors  ^^^SSTn  ^ 
sliall  think  fit,  either  be  vested  in  the  Company  directly,  t"Mtees. 
or  be  vested  in  such  persons  as  the  Directors  shall  fi'om 
time  to  time  nominate  for  that  purpose  as  Trustees  for 
the  Company. 

LXXXVI.  Every  person  acting  as  a  Trustee  for,  or  86.  indemnity  to 
as  the  representative  of  the  Company,  and  the  heirs  ^^^y!'''^^'' 
executors  and  administratoi*s  of  such  person  shall  be 


4?6 
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ARTICLU  or 
AS80CUTI0N  or 
A  LIMITBD 
OOMPAKT.  * 


PBECEDEHTLxix.  entitled  to  be  indemnified  by  the  Company  against  all 

expenses  and  liability  whatsoever  incurred  by  him  or 
them  in  or  about  the  execution  of  any  trust  reposed  in 
such  person,  or  in  or  about  the  giving  of  or  entering  into 
any  bond,  recognizance,  or  other  similar  security  required 
to  be  given  to  the  Crown,  or  any  person  or  persons,  or  en- 
tered into  for  the  purposes  of  the  Company's  business,  or 
in  relation  to  any  [patent,]  real  estate,  or  other  property 
conveyed  to  or  vested  in  such  person  in  his  capacity  of 
Trustee,  except  so  far  as  any  such  expenses  and  liability 
may  be  incurred  b}'  his  own  wilful  and  wrongful  act  or 
default,  or  in  breach  of  his  duty  as  Trustee. 


87.  Power  to 
directors  to  giye 
secitrities  on 
the  company's 
beluOf; 


Bonds,  Bills,  and  Notes. 

LXXXVII.  The  Du'ectors  shall  have  power  to  draw, 
accept,  make,  and  endorse  bills  of  exchange  and  pro- 
missory notes,  and  to  give  or  enter  into  any  bond,  recog- 
nizance, or  other  similar  security  required  to  be  given  to 
the  Crown,  or  any  person  or  persons,  or  to  be  entered 
into  for  the  purposes  of  the  Company's  business,  and  to 
authorise  any  other  person  or  persons  to  draw,  accept, 
make,  and  endorse  any  such  bills  of  exchange  or  pro* 
missory  notes,  and  to  give  or  enter  into  such  bond, 
recognizance,  or  other  similar  security  on  behalf  and  for 
the  purposes  of  the  Company  (o). 


884— to  brilig 
actions  and 
settle  claimSi 


Actions. 

LXXXVIII.  The  Directors  shall  have  power  to  bring, 
carry  on,  discontinue,  or  refer  to  arbitration,  any  actions 
claims  and  demands  for  or  against  the  Company,  whether 
by  or  against  any  persons  or  companies,  or  its  own 
members* 


(0)  See  Peruvian  Hailway  Co,  V.  Thames  and  Mirsey  Marine  In- 
surance Co,i  L.  K  2  Cbi  617 ;  Ex  parte  Overend,  Qurney^  &  Cbi,  ib* 
4  Oh.  46O4 
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LXXXIX.  The  liabilities  of  the  members  mider  these  prkoxdxnt  lxix 

Articles,  whether  for  payment  of  calls  or  otherwise,  may  aktiolbs  op 

be  enforced  against  persons  residing  out  of  England,  ^^^^^d^' 

either  in  the  Courts  of  England,  or  of  the  country  where  company. 

such  member  may  be  resident,  at  the  option  from  time  to  89.  How  liabiii- 

time  of  the  Directors,  but  no  failure  in  any  such  foreign  mry'^Wo^. 
suit  shall  prevent  the  subsequent  enforcement  of  such 
liability  in  the  Courts  of  England. 

Seal  op  the  Company  (j?). 

XC.  The  Directors  shall  cause  a  Seal  of  the  Company  90.  Seal  of  the 
to  be  prepared,  and  may  at  any  Board  Meeting  from  time 
to  time  authorise  the  affixing  the  Seal  of  the  Company 
to  any  deed  or  document,  such  authorisation  to  be 
evidenced  by  the  signature  to  every  such  deed  or  docu- 
ment whereto  the  Seal  may  be  affixed,  of  two  of  the 
Directors,  and  every  such  deed  or  document  shall  be 
countersigned  by  the  Secretary  or  acting  Secretary,  or  in 
his  absence  by  another  Director. 

Appointment  op  Officers. 
XCI.  The  Directors  may  at  any  time  appoint  a  Secre-  ^l.Dii^toramay 

•^  appoint  and 

tary  (q),  or  any  other  officer  of  the  Company  at  such  remove  officers. 
salary  or  remuneration  as  they  shall  think  fit,  and  may 
from  time  to  time  remove  any  such   officer  and  appoint 
any  person  in  his  place,  or  discontinue  the  office. 

Bankers  op  the  Company. 
XCn.  The  Bankers  of  the  Company  shall  be  Messrs.  ^2.  Bankers  of 

the  company. 

(p)  If  the  Ck>mpaiiy  is  to  transact  business  abroad,  the  Articles 
shoold  expressly  authorise  the  Directors  to  exercise  aU  the  powers 
of  the  Companies'  Seals  Act,  1864  (27  Viet.,  c.  19). 

(q)  The  Secretary  is  often  named  and  appointed  by  the  Articles. 
See,  however,  Eley  v.  Positive  Assurance  Society ^  1  Ex.  D.  20,  88, 
where  a  person  was  appointed  by  the  Articles  solicitor  to  the 
Company. 


478 


PARTNERSHIP   DEEDS, 


PAKCKDKNT  LXU. 


▲ATIOLBB  OF 

AaaoauTiov  op 

AUKimD 
OOXPAKT. 


93.  Office  of  the 
company. 


of 


Street,  in  the  City  of  London,  or  8uch 


other  Bankers  as  the  Directors  shall  from  time  to  time 
determine. 

Registered  Office. 

XCIII.  The  Registered  Office  of  the  Company  shall 

he  at in  the  City  of  London,  or  at  such  other  place 

in  the  City  of  London  or  in  the  Coimties  of  Middlesex, 
Essex,  or  Smxey,  as  the  Directors  shall  from  time  to  time 
determine. 


94.  Directors  may 
make  bye-laws. 


95.  Quonun. 


96.  Chairman  and 
vice-chairman. 


97.  Proceedings 
in  the  absence 
of  chairman  or 
vice-chairman,  or 
both. 


98.  Mode  of  de- 
termining ques- 
tions arising  at 
a  meeting. 


99.  When  meet- 
ings to  be  held. 


Proceedings  of  the  Board. 

XCIV,  The  Dii-ectors  may  make  bye-laws  for  the  re- 
gulation of  their  proceedings,  provided  that  such  bye-laws 
be  not  inconsistent  with  these  Aiiicles.    [Sec  T,  A,  66.] 

XCV.  The  quorum  for  a  meeting  of  the  Board  shall, 
until  otherwise  determined  by  the  Dii'ectors,  be  three. 
[See  T.  A,  66.] 

XCVI.  The  Board  of  Directors  shall  from  time  to 
time  appoint  a  Chairman  and  Yice-Chairman,  and  de- 
termine  the  period  during  which  he  shall  retain  office. 
[See  T.  A,  67.] 

XCVII.  If  at  any  meeting  of  the  Board  the  Chair- 
man appointed  as  aforesaid  be  not  present,  tlie  Vice- 
Chaimian  shall  preside,  and  if  he  be  not  present,  the 
Directors  present  shall  choose  any  of  their  number  to  be 
Chairman  of  such  meeting.     [See  T.  A,  67.] 

XCVIII.  Questions  arising  at  any  meeting  of  the 
Board  shall  be  decided  by  a  majority  of  votes.  In  case 
of  an  equality  of  votes  the  Chaiiman  of  such  meeting 
shall  have  a  second  or  casting  vote.     [See  T.  A,  66.] 

XCIX.  Meetings  of  the  Board  shall  be  held  at  the 
i-egistered  office  of  the  Company  at  least  quarterlj',  and 
also  at  such  other  times  and  on  such  days  as  the  Board 
shall  from  time  to  time  appoint. 
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C.  Any  Director  may  at  ^y  time  summon  a  meeting  »koedbxt  lxix. 
of  the  Board  to  be  held  at  the  registered  office  aforesaid,      aatiolbs  of 

such  summons  to  be  in  accordance  with  the  bye-laws  and  ^^^^i^^^ 
regulations  for  the  time  being  in  force  with  reference        oompakt. 


thereto.     [See  T.  A,  66.]  lOO.  Power  to 

CI.  Every  power,  authority,  or  act  by  these  Articles  JSmmoTa  ^  *** 

authorised  to  be  exercised  or  done  by  the  Directors  "*®«t*^fr 

generally  shall  be  exercisable,  and  may  be  done  by  the  directors  present 

Directors  present  at  any  meeting  of  the  Boai*d,  or  by  the  *|  th™^-^t  ^ 

majority  of  such  Directors.     [See  T.  A,  56.]  of  such  directors. 

Committee  of  Directors. 
Cn.  The  Board  may  delegate  any  of  their  powers  to  l02.l>eiegationof 

^  ., .  •  X*  i»         1  -L  1-  i?  director's  powers 

Committees  consisting  of  such  member  or  members  of  to  committees. 
their  body  as  they  shall  think  fit,  and  every  Committee 
so  formed  shall,  in  the  exercise  of  the  powers  so  dele- 
gated, conform  to  all  regulations  imposed  upon  them  by 
^the  Board  (r).     [See  T.  A,  68.] 

cm.  Every  Committee  may  appoint  a  Chairman  of  103.  Chairman  of 

a  committee. 

their  meetings.  If  no  such  Chairman  be  appointed,  or 
he  be  not  present,  the  Directors  present  may  appoint  a 
Chairman  of  such  meeting,     [See  T.  A,  69.] 

CIV.  Every  Committee  may  meet  and  adjourn  as  they  104.  ProL-eedings 
think  proper.  Questions  arising  at  any  meeting  shall  be 
determined  by  a  majority  of  votes  of  the  members  pre- 
sent, and  in  case  of  an  equality  of  votes  the  Chairman  of 
such  meeting  shall  have  a  second  or  casting  vote.  [See 
T.  A,  70.] 

Remuneration  of  Directors. 

CV.  The  remuneration  of  the  Directors  shall  be  such  io6.  Remaneia- 
an  annual  sum  as  shall  from  time  to  time  be  determined  diredlois 
by  a  General  Meeting,  which    sum  shall  be    divided 


(r)  L.    B.    Digest,    sub.    **  Directors*    Authority."    See  also 
liana's  ca^e,  L.  £L  7  Ch.  587,  n. 
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PRKOIDIXT  LXIX. 


ABTious  or 

▲SSOOIATIOV  Of 

ALIKITSD 

OOMPAVT. 

106.  DuqnaU- 
fioation  of 
directozB; 


107.— but 
certain  acts 
shall  not 
disqualify. 


108.  Declaration 
of  dividends. 


among  the  Directors  in  such  manner  as  they  shall  from 
time  to  time  determine  («).     [See  T.  A,  54.] 

Disqualification  of  Directobs. 

CVI.  The  office  of  Director  shall  he  vacated, — 

1.  If  he  cease  to  hold  his  due  qualification  (t). 

2.  If  he  become  of  unsound  mind,  or  become 
bankrupt,  or  be  convicted  of  any  felony.  [See 
T.  A,  67.] 

CVII.  No  Director  shall  become  disqualified  by  his 
office  from  contracting  with  the  Company,  either  as 
vendor  or  otherwise,  or  from  being  employed  or  acting  in 
any  capacity,  professional  or  otherwise,  by  or  on  behfdf 
of  the  Company,  and  with  or  without  remuneration,  nor 
shall  any  contract  or  agreement  be  liable  to  be  impeached 
or  afiected  by  reason  of  a  Director  being  a  party  thereto 
or  interested  therein,  but  such  Director  shall  not  vote  in 
respect  of  any  such  contract  or  agreement.  [See  T. 
A,  67.] 

Dividends  (u). 

CVIII.  The  Du'ectors  shall,  at  each  Ordinary  Meet- 
ing (but  subject  and  having  regard  to  any  provisions 
under  which  a  preferential  or  fixed  minimum  dividend 
may  have  been  made  for  the  time  being  payable  on  any 
class  of  shares),  declare  such  a  dividend  on  all  the  shares 


(«)  Directors  are  not  servants  of  the  Company,  and  as  such  en- 
titled to  remuneration  for  their  labour  aooording  to  its  tsIha 
(DunsUm  v.  Clarke,  3  B.  &  Ad.  125),  and  it  is  therefore  ncoessaiyto 
provide  in  the  Articles  for  their  remuneration ;  upon  such  a  pro- 
vision contained  in  the  Articles  an  action  is  maintainable  {Ort»  t. 
Cleveland  Firebrick  Co.,  3  H.  &  C.  865). 
(0  See  supra,  p.  469,  n.  (c). 
DiTidends  (u)  Where  there  are  preferenoe  as  well  as  oidinaxy  shareB,  the 

n^^™^"JJ.?^'*  foUowing  clause,  or  some  equivalent  provision  shonld  be  ha« 

inserted. 

CVIIa.  The  net  profits  of  the  Company  in  each  year 
shaU  be  applied  as  follows :  (that  is  to  say), — 


ordinaiy  shares. 
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for  the  time  being  of  the  Company,  in  respect  of  the  year  prkobdkht  lxix. 

ending  on  the  31st  day  of  December  then  last  preceding,  abtioles  op 

xl                            J.       I*          ±              nj.       ±1.                     •!    -Ll      ir                                J.  ASSOCIATION  OF 

as  the  amount  of  net  profits  then  available  for  payment 


A  LIMITED 
OOUPANT. 


of  dividends  shall  be  sufficient  to  pay,  but  no  dividend 
so  declared  shall  so  become  payable  unless  such  decla- 
ration of  dividend  shall  be  ratified  by  a  vote  of  the 
members  at  the  same  or  a  subsequent  meeting.  [See 
T.  A,  72.] 

CIX.  The  Directors  may  also  at  any  time  direct  the  109.  Interim 

.      j»         '    I     *        T«i      J         •   ±     '       j»'j      J      •       dividends. 

payment  of  an  interim  dividend  or  interim  dividends,  in 
anticipation  of  the  full  dividend  to  become  ultimately 
payable  thereon,  on  all  the  shares,  or  any  special  class  or 
classes  of  the  shares  for  the  time  being  of  the  Com- 
pany, at  such  rate  or  rates  as  the  Directors  shall  think 
fit,  so  that  the  total  amount  of  any  interim  dividend 
or  dividends  so  to  be  paid  in  any  one  year  shall  not  at 
any  time  exceed  the  amount  of  a  dividend  at  the  rate  of 


First :  There  shall  be  paid  to  the  holders  of  the  pre- 
ference shares  a  preferential  dividend  for  such  year,  at 
the  rate  of  £ —  per  cent,  on  the  amoimt  for  the  time 
being  paid  up  on  the  preference  shares  held  by  them 
respectively. 

Secondly:  The  remainder  shall  be  divided  amongst 
the  holders  of  the  ordinary  shares  in  proportion  to  the 
number  of  shares  held  by  them  respectively. 

(See  Ihike'B  case,  1  Ch.  D.  620.)  The  following  clauses  relating  to 
dividends  may  easily  be  modified  so  as  to  conform  to  this  provision. 

In  framing  clauses  relating  to  preference  shares  the  point  OamnlatioiL 
-which  chiefly  requires  attention  is  the  fimd  out  of  which  the 
dividend  to  the  preferende  shareholders  is  to  be  paid — ^in  other  words, 
whether  they  are  or  are  not  to  have  a  right  to  resort  to  the  profits 
of  subsequent  years,  in  order  to  make  np  the  deficiency  of  a  pre- 
vious year.  The  above  clause,  as  wiU  be  seen,  contemplates  a 
non-cumulative  dividend.  In  the  other  case  it  might  be  provided 
that  the  preference  shareholders  should  be  paid  a  cumulative  pre- 
ferential dividend  at  the  specified  rate.  Bee,  upon  this  subject, 
Wehh  V.  Efirhy  L.  E.  20  Eq.  557,  and  cases  there  cited. 

vol*  V.  I  I 
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pEBciDKiT  LUX.  £ —  per  cent,  per  annum  on  all  the  actually  caHed-up 
AsnoLBs  or      capital  for  the  time  being,  [including  the  nominal  amount 

ASSOCIATION  OP  /•         x       x       »        "L 

A  LIMITED       <>*  patentee  s  shares. 

ooMPANT,  (y^^  jjj  yjg  payment  of  any  dividend  on  the  patentees' 

llo.Computation  ghares  under    the    last    two  preceding^    Articles,  such 

of  intenm  •  i     i    n  -  .  •£  j\ 

diTidendB  on        dividend  shall  (except  in  the  event  hereinafter  specined) 
pa  n      s  arep.  |^^  computed  and  paid  in  respect  of  so  much  only  of  the 

nominal  amount  of  each  such  share  as  shall  be  equal  to 
the  greatest  amount  for  the  time  being  actually  called  up 
upon  any  other  of  the  shares  forming  part  of  the  present 
nominal  capital  of  £100,000  then  issued  by  the  Company, 
and  so  that  the  actual  amount  of  dividend  receivable 
on  each  of  the  patentees'  shares  shall  at  all  times  be  equal 
to  the  highest  amount  of  dividend  actually  receivable  on 
any  other  of  such  shares  as  aforesaid :  Provided  always 
that  in  case  any  additional  capital  shall  hereafter  be 
created  before  so  much  of  the  present  nominal  capital  as 
may  not  be  represented  by  shares  issued  as  fuUy  paid  up 
shall  be  called  up  in  full,  then  from  the  time  when  the 
first  issue  of  any  shares  forming  part  of  such  additional 
capital  shall  have  been  made,  the  dividend  on  each  of 
the  patentees'  shares  shall  be  computed  and  paid  on  the 
whole  nominal  amount  thereof.] 
111.  Directors  CXI.  NOTWITHSTANDING  the  provisious  of  the  last  three 

reserve  fund.        preceding  articles,  the  Directors  may,  if  they  think  nt, 

before  declaring  any  dividend  or  interim  dividend,  set 
aside  out  of  the  total  amount  of  net  profits  in  each  or  any 
year,  such  sums  as  they  think  proper  as  a  provision  against 
contingencies,  or  for  making  good  any  deterioration  or 
diminution  in  the  value  of  the  property  of  the  Company 
by  the  efiluxion  of  any  [patent  or  patents,  or]  lease  or 
leases,  or  otherwise,  or  for  equalising  dividends,  or  for 
any  similar  purpose  for  the  benefit  of  the  Company,  and 
may  invest  the  sum  so  set  aside  as  a  reserve  fiind  upon 
such  securities  as  they  may  determine,  and  may  accumu- 
late the  income  of  any  reserve  fund  so  to  be  created,  or 
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distribute  the  same  as  part  of  the  profits  of  the  business  pmokpemt  lxix. 
of  the   Company^  and  may  also,  at  any  time  or  times      articlbsof 
when  they  shall  think  fit,  distribute  all  or  any  part  of      j^  limited 
any  such  reserve  fond  as  part  of  the  net  profits  of  the       qompakt. 
Company  in  the  year  in  which  the   same  shall  be  so 
distributed.     [See  T.  A,  74.] 

CXII.*  No   dividend    or  interim  dividend    shall  be  112.  No  dividend 
payable  except  out  of  the  net  profits  arising  from  the  otherwise^han 
business  of  the  Company  (x).     [See  T.  A,  78.]  °'^*  ^^  p^^^^^- 

CXIII.  TiiE  Directors  may  deduct  from  the  dividends  113.  Directors 

,  -      ,  1  n  1  /•  iQ*y  deduct  suina 

payable  to  any  member  all  such  sums  oi  money  as  may  due  from  a 
be  due  by  him  to  the  Company  on  account  of  calls  or  di^cnds'^on 
otherwise.     [T.  A,  75.]  ^  shares. 

CXIV.  Notice  of  any  dividend  which  may  have  been  li^-  Notice  to  bo 

given  of  diyidend 

declared  shall  be  given  to  each  member  (t/)  in  manner  declared, 
hereinafter  mentioned.     \_See  T.  A,  76.] 

CXV.  No  dividend  shall  bear  interest  as  against  the  lis.  No  dividend 

^  rm     A     R*^  -I  ^  ^^  interest. 

Company.     [T.  A,  77.] 

[Discount  to  Shareholders  Purchasing  from  the 

Company.] 

rCXVI.  Every  member  holding  five  shares  or  up-  116.  Diaconnt  to 

*■                                                  .                         1        /^  shareholdere  pur- 
wards   shall,   on  purchasing  from  the  Company  chasing  from 

or  any  other  article  manufactured  or  prepared  and  sold 

by  the  Company,  be  allowed  a  special  discount,  to  be 

settled  by  the  Directors,  in  addition  to  such  discount  (if 

any)  as  would  in  the  ordinary  course  of  the  Company's 

business    be    allowed   to  any  purchaser  not    being    a 

member.] 

(x)  See  (among  other  cases)  Bloxam  v.  Metropolitan  Railway  Co., 
li.  B.  3  Ch.  337,  and  compare  Bar  dwell  v.  Sheffield  Waterworks  Co,, 
ib.  14  Eq.  517. 

(jf)  If  the  articles  provide  for  the   issue  of   share-warrants, 

holder    of    a   registered     share     or    registered    stock 

(see  -supra,  p.  464,  n.  (a;)),  should  be  substituted,  and  in  that  case  it 

may  be  well  to  direct  that  notice  shall  also  be  given  by  ad- 

yertisement. 

I  I  2 
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PRBCSDBin?  LXIX. 


ARTICLES  OF 

ASSOaATION   OP 

A  LIHITID 

OOMPAHT. 


117.  Acconnts  to 
be  kept  of  the 
assets  receipts 
cxi>enditure  and 
credits,  and  of 
the  liabilities  of 
the  company. 

118.  Balance 
sheet  to  be  made 
out  once  a  year, 
and  laid  before 
the  ordinary 
meeting. 

119. — and  a  copy 
to  be  served 
on  memben. 


120.  Accounts 
and  balance 
sheets  when  to 
be  conclusive, 
except  as  to 
errors  discoverel 
within  a  certain 
period. 

121.  Such  errors 
to  be  corrected, 
and  afterwards 
such  accounts  and 
balance  sheets 
to  be  absolutely 
condnsiTe. 

122.  Books  of 
account  to  be 
kept  at  com- 
pany's office, 
and  subject  to 
restrictions  to  be 
open  to  inspec- 
tion of  members. 

Where  share 
warrants. 

Table  A. 
Clause  80. 


Accounts. 

CXVII.  The  Directors  shall  cause  two  accounts  to  be 
kept  of  the  stock-in-trade  and  assets  of  the  Company,  of 
the  sums  received  and  expended  hy  the  Company,  and 
the  matter  in  respect  of  which  such  receipt  and  expen- 
diture takes  place,  and  of  the  credits  and  liabilities  of  the 
Company.     [See  T.  A,  78.] 

CXVIII.  A  STATEMENT  of  accouut  OT  balance  sheet 
showing  the  result  of  such  accounts  as  above,  with  all 
necessary  particulars,  shall  be  made  up  to  the  81st  day 
of  December  in  every  year,  and  shall  be  laid  before  the 
Ordinary  Meeting  of  the  Company.     [See  T.  A,  79,  81.] 

CXIX.  A  PRINTED  copy  of  such  balance  sheet  shall, 
seven  days  previously  to  such  meeting,  be  served  on 
every  member  in  the  manner  in  which  notices  are  herein- 
after directed  to  be  served  (z). 

CXX.  Every  account  or  balance  sheet  of  the  Directors, 
when  audited  and  approved  by  a  General  Meeting,  shall  be 
conclusive  except  as  regards  any  error  discovered  therein 
within  two  months  after  such  approval  thereof. 

CXXI.  Whenever  any  such  error  shall  be  discovered 
within  that  period,  the  account  or  balance  sheet  shall  be 
forthwith  corrected,  and  thenceforth  shall  be  conclusive. 

CXXII.  The  books  of  account  shall  be  kept  at  the 
registered  office  of  the  Company,  and  subject  to  any 
reasonable  restrictions  as  to  time  and  manner  of  in- 
specting the  same  imposed  by  the  Company  in  General 
Meeting,  shall  be  open  to  inspection  of  members  during 
the  hours  of  business  (a).     [See  T.  A,  78.] 

(z)  Where  the  issue  of  share  warrants  is  contemplated,  the  balance 
sheet  should  be  directed  to  be  served  on  the  holders  of  reg^Bteted 
shares  or  registered  stock  only.  See  supra,  p.  483,  n.  (y).  Clause  80 
of  Table  A  determines  the  mode  in  which  the  balance  sheet  is  to 
be  made  out.  * 

(a)  It  would  seem  that  the  right  of  members  to  inspection 
might  with  advantage  bo  further  curtailed. 
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PRECSDRNT  LXIX. 

Audit.  articles  of 

CXXIII,  Once  at  least  in  every  year  the  accounts  of      j^  limited 
the  Company  shall  be  examined,  and  the  correctness  of       ^^''^'^' 


the  balance  sheet  ascei*tained  by  one  or  more  Auditor  or  J23.  Accounts  to 

*'  be  audited  once 

Auditors.      [T.  A,  88.]  a  year. 

CXXIV.  The  first  Auditors  shall  be  appointed  by  the  i24.Appointment 
Directors,  and  subsequent  Auditors  shall  be  appointed  by 
the  Company  in  General  Meeting.     [T.  A,  84.] 

CXXV.  If  one  Auditor  only  is  appointed,  all  the  pro-  125.  Where  one 
visions  herein  contained  relating  to  Auditors  shall  apply 
to  him.     [T.  A,  85.] 

CXXVI.  The  Auditors  may  but  need  not  be  members  i26.  Who  shall 
of  the  Company,  but  no  person  shall  be  eligible  as  an      *  *^ 
Auditor  who  is  interested  otherwise  than  as  a  member 
in  any  transaction  of  the  Company,  and  no  Director  or 
other  officer  of  tlie  Company  shall  be  eligible  during  his 
continuance  of  office.     [T.  A,  86.] 

CXXVII.  The  election  of  Auditors  shall  be  made  by  127.  Election  of 
the  Company  at   their  ordinaiy  meeting  in  each  yeai*. 
[T.  A,  87.] 

CXXVIII.    The  remuneration  of  the  fii*st  Auditors  128.  Rcmunera- 
shall  be  fixed  by  the  Directors,  that  of  subsequent  Audi- 
tors by  the  Company  in  General  Meeting.     [T.  A,  88.] 

CXXIX.  Any  Auditor  shall  on  his  quitting  office  be  129.  Auditors  to 
eligible  for  re-election.     [T.  A,  89.] 

CXXX.  If  any  casual  vacancy  occurs  in  the  office  of  130.  Casual 
any  Auditor  appointed  by  the  Company,  the  Dii*ectors  in  the  office. 
shall  fill  up  the  vacancy.     [See  T.  A,  90.] 

CXXXI,  If  no  election  of  Auditors  be  made  in  manner  131.  In  default 

,  of  election  Board 

aforesaid,  the  Board  of  Trade  may,  on  the  application  of  of  Tmde  may 
not  less  than  five  members  of  the  Company,  appoint  an  ^pp^"**- 
Auditor  for  the  current  year,  and  fix  the  remuneration  to 
be    paid  to   him   bj'^   the    Company  for  his   services. 
[T-  A,  91.] 

CXXXII.  Every  Auditor  shaU  be  supplied  with  a  ^32.  Kvcry 
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ARTICLES  or 

ASSOCIATION  or 

A  LIMITXD 

COXPANT. 

auditor  to 
have  a  copy 
of  the  balance 
sheet,  and  to 
examine  the 
same. 

183.  Facilities  to 
he  afforded  to 
auditors. 


copy  of  the  balance  sheet,  and  it  shall  be  his  duty  to 
examine  the  same  with  the  accounts  and  vouchers  relating 
thereto.     [T.  A,  92.] 

CXXXIII.  Every  Auditor  shall  have  a  list  delivered 
to  him  of  all  books  kept  by  the  Company,  and  shall  at 
all  reasonable  times  have  access  to  the  books  and 
accounts  of  the  Company.  He  may  employ  accountants 
and  other  persons  to  assist  him  in  investigating  such 
accounts,  and  he  may  in  relation  to  such  accounts 
examine  the  Directors  or  any  other  oflScer  of  the  Com- 
l)any,  and  any  expenses  incurred  in  relation  thereto  may 
with  the  sanction  of  the  Company  in  General  Meeting  be 
paid  by  the  Company  in  addition  to  the  remuneration 
allowed  to  the  Auditor.     [T.  A,  93.]  (b) 


134.  Serrice  of 
Dotices ; 


135. — ^whcre 
several  persons 
are  jointly  en- 
titled to  a  share. 


136.  When  notice 
senred  by  post 
to  be  deemed 
served. 


Table  A, 
CUnse  94. 


Notices  (c). 

CXXXIV.  A  NOTICE  may  be  served  by  the  Company 
upon  any  member,  either  personally  or  by  sending  it 
through  the  post  in  a  prepaid  letter  addressed  to  such 
member  at  his  registered  place  of  abode.     [T.  A,  95.] 

CXXXV.  All  notices  directed  to  be  given  to  members 
shall,  with  respect  to  any  share  to  which  persons  are 
jointly  entitled,  be  given  to  whichever  of  such  persons  is 
named  first  in  the  register  of  members,  and  notice  so 
given  shall  be  suflScient  notice  to  all  the  holders  of  such 
share.     [T.  A,  96.] 

CXXXVI.  Any  notice,  if  served  by  post,  shall  be 
deemed  to  be  served  at  the  time  when  the  letter  con- 
taining the  same  would  be  delivered  in  tlie  ordinary 
coui'se  of  post,  and  in  proving  such  service  it  shall  be 
sufficient  to  prove  that  the  letter  containing  the  notice 

(b)  Clause  94  of  Table  A  provides  that  a  report  shall  bo  made 
by  the  Auditors,  and  gives  certain  directions  with  respect  to  the 
contents  of  such  report 

(c)  See  the  Companies  Act,  1862,  ss.  62  to  64. 


^^ 
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was  properly  addressed  and  put  into   the  post  office.  pRwaDKHTuux. 

[T.  Ay  97.]  ABTI0LB8  OF 

CXXXVII.  Every  member  whose  usual  place  of  abode    ^"^^^"^'^ 


▲  LIXITBD 
OOXPAHT. 


as  appearing  by  the  Begister  Book  of  the  Company  shall 

not  be  within  the  United  Kingdom  of  Great  Britain  and  187.  Address  for 

Ireland^  shall  be  bounds  at  the  time  of  his  registration  as 

a  member,  or  the  registration  of  any  transfer  of  shares  to 

him,  to  give  an  address  in  the  United  Kingdom  to  which 

any  notice  to  him  required  under  any  provisions  of  these 

presents  may  be  sent,  and  such  address  shall  be  entered 

in  the  Books  of  the   Company  accordingly,  and  such 

address  shall,  for  all  the  purposes  of  these  presents,  be 

considered  as  the  registered  place   of  abode   of  such 

member  {d). 


Disposal  op  Property  op  Company  on  winding  up 

AND   otherwise. 

CXXXVIII.  In  case  the  Company  shall  be  wound  up  188.  Property  of 

either  voluntarily  or  compulsoiily,  or  shaQ  be  dissolved  Jh^^^^^'^ 

in  any  other  manner  whatsoever,  then  all  the  assets  and  ^^^^^^J  *° 

property  whatever  of  the  Company  shall,  subject  to  the  amongst  the 

payment  and  satisfaction  thereout  of  all  the  debts  and  proportion  to 

liabilities   whatsoever    of  the    Company,  belong  exclu-  hiterests^iflthe 

sively  to  the  members  for  the  time  being  of  the  Company,  capital  ©^  *l»« 

and  accordingly  the  net  balance  or  surplus  arising  from  '^°'^°^* 
the  reaUsation  of  such  assets  and  property  after  payment 
and  satisfaction  of  all  such  debts  and  habilities  shall 
(subject  to  any  preferential  right  in  this  respect  which 
may  hereafter  be  given  in  respect  of  any  special  class  or 
classes  of  shares  {e)),  be  divided  among  the  holders  of  all 


(d)  This  clause  will  not  give  validity  to  the  service  of  legal 
proceedings  at  such  address :  Ex  jparte  Chatteris,  L.  B.  10  Ch.  227. 

(e)  If  Preference  Shares  be  created  by  the  Articles  of  Association 
(see  supra,  p.  480,  n.  (u)),  it  should  be  provided  in  this  clause  that 
the  surplufl  assets  of  the  Company  shall  be  applied,  first  in  repay- 


I 
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pRBCKDEHi  Lxix,  the  shaTcs  for  the  time  being  of  the  Company  rateably 
ARTICLES  OF      aocl  111  proportloii  to  the  amounts  then  actually  paid  up 

ASSOCIATION   OF  i        i  x-       i        /  /-v 

A  LIMITED       ^^  such  shares  respectively  (/). 
conPAiTT.  CXXXIX.  Any  member  whether  a  Director  or  not, 

189.  Upon  a  sale  and  whether  alone  or  lointly  with  any  other  Director  or 

any  member  ,  o  j  j 

may  purchase,      member  or  with  any  person  not  a  member,  may  become 

the  pui'chaser  of  the  property  of  the  Company,  or  any 
pai-t  thereof,  in  the  event  of  the  winding  up  or  dissolution 
of  the  Company,  or  at  any  time  when  a  sale  of  the  Com- 
pany's property  as  well  real  as  personal,  or  any  part 
thereof,  shall  be  made  by  the  Directors  under  the  powers 
hereby  or  otherwise  conferred  u])on  them. 

140.  In  the  event       [CXL.  In  the  event  of  the  Company  being  wound  up 

of  winding  «P,        ,    ^  x-      ^  o 

no  calls  to  be  before  the  whole  of  the  amount  of  the  shares  shall  hare 
of  patcnt^^  he^n  called  up,  no  holder  of  patentees*  shares,  nor  any 
shares.  other  person  or  persons  to  whom  fully  paid-up  shares 

have  been  allotted  in  payment  or  part  payment  for  pro- 
perty transferred  or  services  rendered  to  the  Company, 
shall  be  entitled  to  have  calls  made  on  such  unpaid 
shares  for  the  purpose  of  any  contribution  to  the  holders 
of  such  patentees  or  other  paid-up  shares,  whether  by 
way  of  equalisation  or  otherwise.] 


ing  to  the  Preference  Shareholders  the  amounts  paid  up  on  tlieir 
respective  Preference  Shares,  and  that  the  reddne  be  divided  among 
the  holders  of  Ordinary  Shares.  In  default  of  such  provision  all  the 
shareholders  will  take  the  surplus  assets  equally.  See  /«  «* 
London  India  Rubber  Co,,  L.  E.  5  Eq.  619;  Ex  parte  Maude,  ib. 
6  Ch.  61 ;  /n  re  Eclipse  Gold  Mining  Co.,  ib.  17  Eq.  490;  In  « 
Bangor  and  Portmadoc  Slate  and'Slab  Co.,  ib.  20  Eq.  59. 

(/)  See  on  this  subject  the  cases  cited  in  the  L.  B.  Digest,  under 
the  headings  of  "Distribution  of  Surplus  Assets,"  and  "Becon- 
struction  of  Company."  See  also  the  Joint  Stock  Companiefl 
Arrangement  Act,  1870  (33  &  34  Yict.  c.  104),  and  In  re  Albert 
Life  Assurance  Co.,  L.  R.  6  Ch.  381. 


•i 
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PRECEDEHT  LXIX. 


Arbitration  (^). 
CXLI.  Whenever  any  doubt  difference   or   dispute 


ARTICLES  OF 

ASSOCIATION   or 

A  LIMITED 

shall  hereafter  arise  between  the  Company  or  the  company. 
Directors  on  the  one  hand,  and  any  member,  his  heirs  141.  Arbitration 
executors  administrators  or  assigns,  [or  the  patentees  or  ®^^^®' 
their  respective  executors  administrators  or  assigns],  on 
the  other  hand,  or  between  any  members  or  classes  of 
members  touching  the  construction  of  these  Articles,  or 
any  clause  or  provision  herein  contained,  or  any  valuation 
of  shares,  or  any  division  of  profits  or  declarations  of 
dividends  or  any  other  thing  in  anywise  relating  to  the 
Company  or  the  business  property  or  assets  thereof 
(except  any  question  or  matter  which  under  these 
Articles  is  to  be  decided  by  a  majority  of  votes  of  the 
members,  or  as  to  which  the  decision  or  discretion  of 
the  Directors  is  hereby  made  conclusive  or  absolute),  the 
matter  in  diflference  shall  be  referred  to  two  arbitrators  or 
their  umpire,  pursuant  to  and  so  as,  with  regard  to  the 
mode  and  consequences  of  the  reference  and  in  all  other 
respects,  to  conform  to  the  provisions  in  that  behalf  con- 
tained in  the  Common  Law  Procedure  Act,  1854,  or  any 
now  existing  or  future  statutory  modification  thereof, 
and  upon  any  or  every  such  reference  the  arbitrators  and 
umpire  shall  respectively  have  power  to  examine  the 
parties  and  witnesses  upon  oath  or  affirmation,  and  either 
to  fix  settle  or  determine  the  amount  of  costs  of  the 
i"eference  and  award  respectively,  or  incidental  thereto,  to 
be  paid  by  both  parties  or  by  either  party,  or  to  direct 
the  saiQe  to  be  taxed  either  as  between  solicitor  and 
client  or  otherwise,  and  to  direct  and  award  when  and  by 
and  to  whom  such  costs  shall  be  paid. 


(y)  On  this  subject,  see  supra,  Vol.  II.  Pt.  i.  p.  123,  n. 
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PBBOBDSNT  LXIX. 


ASTICLE8  OF 

▲S80CXATI0H  OF 

▲  UXITED 

OOHPART. 

142.  Alteration 
of  articles. 


Alteration  op  Articles  (ft). 

CXLII.*  The  Company  may  from  time  to  time,  by 
special  resolution  repeal  alter  or  make  new  pronsioiis 
in  lieu  of  or  in  addition  to  any  regulations  of  the  Com- 
pany,  whether  contained  in  these  Articles  of  Associa- 
tion or  not,  [but  this  present  power  shall  not  be  capable 
of  being  exercised  so  as  to  in  any  maimer  prejudice  or 
affect  the  rights  of  the  patentees  and  their  respective 
executors  administrators  and  assigns,  in  respect  of  the 
consideration  monies  payable  or  the  shares  issuable  to 
them  or  their  nominees  under  the  said  Agreement  of  the 

day  of 187 — ,  and  Articles  Nos.  3  and  4, 

without  their  previous  consent  in  writing]. 


143.  Agree* 
ment ; 

— ^parties. 


144.  Recital 
that  patentees 
have  invented 
certain  improve- 
ments for  whicli 
they  own  a 
patent; 

145. — of  de- 
Bcription  under 


[The  Schedule  above  referred  to.] 

[AN    AGREEMENT   made    the   day  of  — , 

18 — ,  Between  A.  B.  of  &c.,  and  C.  D.  of  &c.,  (herein- 
after called  *'  The  Patentees  ")  of  the  one  part,  and 
E.  F.  of  &c.,  (acting  on  behalf  of  a  Company  now  in 
course  of  formation,  and  intended  to  be  registered 
under  the  provisions  of  the  Companies  Acts,  1862, 
1867,  and  1877,  as  a  Company  with  limited  liability,  by 
the  name  of  The Company,  Limited,  and  herein- 
after referred  to  as  *'the  Company")  of  the  other  part: 
Whereas  the  patentees  represent  themselves  to  be  the 

inventors  of  certain  improvements  in ,  and  are  the 

owners  of  a  British  Patent  for  such  improvements 
granted  to  them  by  Letters  Patent,  under  the  Great  Seal 

of  the  United  Kingdom,  dated  the day  of 187— i 

No.  :    And    whereas  the    invention    in   respect 

(A)  The  clause  may,  in  most  cases,  be  omitted  (see  the  Com- 
panies Act,  1862,  s.  50) ;  as  to  the  limits  of  alteration,  see  Aekbttry 
Railway  Carriage  and  Iron  Co.  v.  Riche^  L.  E.  9  Ex.  224, 249;  7  H. 
L.  653  ;  and  Hope  v.  International  Financial  Society,  4  Ch.  D.  327; 
and  compare  Sheffield  Nickel  Co,  v.  Unwin,  2  Q.  B.  D.  214. 
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whereof  the  said  patent  has  been  granted  is  hereinafter  pmckdbiit  ixix. 
referred  to  as  *^  the  present  invention/'  and  such  patent  ^   abtiolbs  o? 
is  hereinafter  referred  to  as  ''  the  said  patent :  "   And       ^  liutbd 


OOMPAKT. 


WHEREAS  the   Company  is  intended  to  be  formed  for 
(among  other    purposes)  the  acquiring  of  the  present  which  inTen- 
invention  and  the  working  thereof  under  the  said  patent :  are  afterwards 
And  whereas  the  nominal  capital  of  the  Company  is  in-  "  ®"^  *^ ' 

^  .  .  146.— that  the 

tended  to  be  the  sum  of  ^£100,000  divided  into  ten  thou-  company  is  in- 
sand  shares  of  dElO  each,  and  provision  is  intended  to  be  fo^ed  for  ac- 
made  in  the  Articles  of  Association  of  the  Company  for  qojing  in  mention 

■^      *'  and  working 

enabling  the  capital  of  the  Company  to  be   increased  patent; 
hereafter  by  the  issue  of  additional  shares :  And  whereas  p™^  ^pHal 
the  patentees  have  agreed  to  make  over  the  benefit  of  the  ^^  ***«  company ; 

•  1     1  •  f  1       y-«  148.— and  of 

present  mvention  and  the  said  patent  to  the  Company,  agreement  on 
and  to  enter  into  such  further  agreements  as  are  herein-  ^tenteesVeeii 
after  contained :  Now  it  is  hereby  agreed  between  the  *^.*^m^™^^^* 

X4i7*  Xestatum* 

parties  hereto  as  follows  (that  is  to  say) : 

I.  The  patentees  shall,  if  and  whenever  required  so  to  l^^-  Patentees 

to  make  over 

do  by  the  Directors  of  the  Company,  and  at  the  expense  the  patent  and 
of  the  Company,  eflFectually  transfer  or  otherwise  make  the  invention  to, 
over  the  said  patent  and  the  full  benefit  of  the  present  JT  ^  *™^  ^°'"» 

^  ^  *  the  company. 

invention,  and  also  the  right  to  and  full  benefit  of  any 
future  extension  of  the  said  patent,  either  to  the  Com- 
pany or  to  a  trustee  or  trustees  for  the  Company  to  be 
nominated  by  the  Directors,  and  until  the  same  shall 
have  been  so  transferred  or  made  over,  shall  hold  the 
said  patent  and  premises  in  trust  for  the  Company :  And 
the  deed  or  other  document  by  which  such  assignment 
or  assurance  shall  be  made,  shall  contain  such  provisions 
and  such  covenants  as  to  the  validity  of  the  said  patent 
and  otherwise  as  are  usual  in  deeds  of  a  hke  nature,  or  as 
may  be  reasonably  required  by  the  Company  or  their 
counsel  in  the  law,  and  in  case  of  any  dispute,  such  deed 
or  other  document  shall  be  settled  by  the  senior  convey- 
ancing counsel  for  the  time  being  of  the  Chancery 
Division  of  the  High  Court  of  Justice. 
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rucBDun  Lxix« 

ABTICLU  OF 

JLSSOCIATlOir  0? 

A  LIXITSD 

COXFAKT. 


151.  Considera- 
tion ; 

— cash ; 
—shares. 


152.  Patentees' 
shares  to  be 
issued  as  fully 
paid  up  ; 


— and  provision 
with  respect  to 
dividends  on 
patentees' 
shares. 


158.  Further 
provision  as  to 
dividend  on 
patentees'  shares 
in  the  event  of 
the  issue  of 
additional 
capital. 


II.  The  consideration  to  be  received  by  the  patentees 
for  making  over  to  the  Company  the  benefit  of  the  present 
invention  and  the  said  patent  and  premises,  and  for 
entering  into  the  further  agreements  and  guarantee 
herein  contained,  shall  be  as  follows  (that  is  to  say), 
First,  the  sum  of  £8,000  to  be  paid  to  the  patentees  by 
the  Company  in  cash  within  three  calendar  months  from 
the  date  when  an  allotment  of  shares  of  the  Company 
shall  have  been  actually  made:  And,  secondly,  two 
thousand  shares  of  the  Company  (being  part  of  the 
nominal  capital  of  £100,000)  to  be  issued  to  the  patentees 
or  their  nominees  within  the  aforesaid  period. 

III.  The  2000  shares  to  be  issued  to  the  patentees  or 
their  nominees  as  provided  by  the  last  preceding  article 
(which  shares  are  hereinafter  called  "the  patentees* 
shares  "),  shall  be  issued  and  treated  for  all  purposes  as 
fully  paid  uj),  but  shall  be  subject  to  the  following 
restriction  as  to  receipt  of  dividend  (that  is  to  say), 
such  patentees*  shares  shall  (except  in  the  case  speci- 
fied in  the  next  following  article)  be  entitled  to  receive 
dividends  in  respect  of  so  much  only  of  the  nominal 
amount  of  each  such  share  as  shall  be  equal  to  the 
gi'eatest  amount  for  the  time  being  actually  called  up  on 
any  other  of  the  shares  foiming  part  of  the  present 
nominal  capital  of  £100,000  for  the  time  being  issued 
by  the  Com2)any,  and  so  that  the  actual  amoimt  of 
dividend  receivable  on  each  of  the  patentees'  shares  shall 
at  all  times  be  equal  to  the  highest  amomit  of  dividaid 
actually  receivable  on  any  other  of  such  shares  as 
aforesaid. 

IV.  In  case  the  present  nominal  capital  of  ;iE100,000 
shall  be  increased  hereafter  by  the  issue  of  any  ad- 
ditional  shares,  the  patentees  shall  not  be  entitled  to 
any  additional  payment  in  money  or  shares  in  respect  of 
such  issue  of  additional  shares ;  but  in  case  any  such 
issue  shall  be  made  before    so   much  of   the  present 


PARTNERSHIP  DEEDS.  493 

nominal  capital  as  may  not  be   represented  by  shares  pmcbmht  ixix. 
issued  as  fully  paid-up,  shall  have  been  called  up  in  full,      abtiolis  of 
then  from  the  time   when  the  first  issue  of  any  such    '^Mwrai)^' 
additional  shares  shall   be  made,  the  patentees'  shares       ooMPAgT. 
shall  be  entitled  to  receive  dividends  in  respect  of  their 
whole  nominal  amount. 

V.  The  patentees   shall  as  between   themselves   be  164.  Patentees 

. . ,,    ,.  1  •j.'xxi  J"!  .^tobe  entitled  in 

entitled  m  equal  moieties  to  the  money  and  shares  to  be  ©quai  moieties  to 
respectively  paid   and  issued  to  them  as  hereinbefore  ^on^°^nd™*^°" 

provided.  shares. 

VI.  If  the  patentees,  or  either  of  them,  shall  at  any  ^?5.  The  benefit 

,  ,  .  of  all  future 

time  hereafter  discover  or  invent,  or  otherwise  become  inventions  by 

n     i«  I*  •  X*        1*  •  the  patentees 

possessed  of  any  discovery  or  invention  for  any  improve-  with  respect  to 

ments  in  or  additions  to  the  present  invention,  or  shall  g^aJ^^Jters  • 

discover  or  invent,  or  otherwise  become  possessed  of  any  and  also  any 

discoveiy  or  invention  for  any  process  for  the  preparation  gpect  of  such 

or  improvements  in  the  prepai'ation  of ,  or  of  any  ^^^o^*  ^ 

of  a    similar  nature  or  possessing  the   like  pro-  *^®  company ; 


perties  or  qualities  of as  the in  respect  whereof 

the  said  patent  has  been  granted,  or  shall  obtain  any 
provisional  protection  for  any  such  discovery  or  inven- 
tion, or  shall  obtain  any  other  British  patent  for  the 
present  invention,  or  any  British  patent  or  patents  for 
any  such  other  discovery  or  invention  as  aforesaid,  they 
or  he  shall  forthwith  give  notice  in  writing  of  any  such 
discovery  or  invention,  or  of  the  obtaining  of  any  such 
provisional  protection  or  patent  or  patents  as  aforesaid, 
to  the  Directors  of  the  Company,  and  the  Directors 
shall  have  the  option,  to  be  exercised  within  two  calendar 
months  from  the  time  when  such  notice  shall  have  been 
given,  of  requiring  any  such  discovery  or  invention  to  be 
made  known  to  them  in  all  its  details,  and  the  full  benefit 
and  advantage  thereof  made  over  to  the  Company,  and 
farther,  if  any  such  patent  or  patents  as  aforesaid  shall 
have  been  then  obtained,  of  requiring  the  same  to  be 
assigned  to  the  Company,  on  payment  by  the  Company 
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PRIGlDm  LXIX. 


ARTIOLBS  OF 

180OCIATION   OF 

A  LIMITED 

OOXPAHT. 

— and  the  pft^ 
teotees,  upon  the 
request  of  the 
directon,  to  take 
out  patents  in 
respect  of  any 
such  inventions 
for  which 
patents  may  not 
hare  been  ob- 
tained, and  to 
assign  the  same 
accordingly. 


156.  In  consi- 
deration of  a 
sum  paid  to 
them,  the 
patentees  to 
assist  in  phuming 
the  necessary 
works ; 


to  the  patentees,  or  the  one  of  them  by  whom  snch 
patent  or  patents  shall  have  been  obtained,  of  all 
expenses  then  incurred  by  them  or  him  in  or  about  the 
obtaining  thereof :  And  if  in  respect  of  any  such  dis- 
covery or  invention  no  such  patent  or  patents  as  afore- 
said shall  have  been  obtained,  the  Directors  of  the 
Company  shall  have  the  further  option,  to  be  exercised 
within  two  calendar  months  from  the  time  when  any 
such  discovery  or  invention  shall  have  been  fully  made 
known  to  them,  of  requiring  the  patentees,  or  the  one  of 
them  (as  the  case  may  be),  to  apply  for  provisional  pro- 
tection thereof,  upon  payment  by  the  Company  of  the 
expenses  thereby  incurred,  and  shall  also  have  the  option, 
to  be  exercised  during  the  term  of  any  such  provisional 
protection  to  be  so  applied  for,  or  of  which,  as  having 
been  already  obtained  by  the  patentees,  or  the  one  of 
them  (as  the  case  may  be),  notice  shall  have  been  given 
by  them  or  him  to  the  Directors  as  aforesaid,  of  re- 
quiring the  patentees  or  the  one  of  them  (as  the  case 
may  be),  to  obtain  a  grant  of  a  British  patent  in 
respect  of  any  such  discovery  or  invention,  and  to  assign 
such  patent,  when  so  obtained,  to  the  Company  upon 
payment  by  the  Company  of  the  expenses  incurred  in 
the  obtaining  and  assignment  of  such  patent,  and  the 
patentees  shall,  in  all  respects  and  without  any  payment  or 
remuneration  whatsoever  other  than  the  expenses  afore- 
said, comply  with  any  such  requirements  of  the  Directors, 
and  do  all  such  acts  and  things  (as  by  signing  and  fili^S 
any  final  specification  or  otherwise)  as  may  be  incident  to 
such  requirements,  or  necessary  for  properly  effectuating 
the  same. 

VII.  In  consideration  of  the  money  and  shares  to  be 
respectively  paid  and  issued  to  the  patentees  as  herein- 
before provided,  and  also  in  consideration  of  the  further 

sum  of  £ to  be  paid  by  the  Company  to  them,  "le 

patentees  shall  to  the  best  of  their  ability  aid  and  as^^ 
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the  architect  and  engineer  to  be  employed  by  the  Com-  pmobdbkt  lxix. 
pany  in  getting  out  and  preparing  the  plans   of  the      ARii^soF 
buildings   and   designing  the  machinery  and   apparatus    ^^^tuim^' 
required  for  the  efficient  working  of  the  said  patent,  so       compawy. 

as  to  produce  tons  per  week  at  the  least  of  the 

or  other  similar intended  to  be  prepared  or 

manufactured  by  the  Company  under  the  said  patent; 

And  further,  shall  superintend  and  give  their  advice  —and  in 

1  .  •Ill  .  A  erecting  the 

and   assistance  m  and  about  the  erection  of  any  such  buildings  and 
buildings,  and  the  making  or  manufacture  and  fixmg  of  ™*°  ^^^^ ' 
any  such  machinery  and  apparatus   as  aforesaid ;  And  --and  to  in- 

^A__-— ^     ♦l^A 

FURTHER,  shall  efficiently  instruct  the  Directors  of  the  directors  and 
Company,  and  their    manager    and    all  workmen  and  BO'^a^te  of  the 

r      *f'  o  ^  company  in  the 

others  who  may  be  engaged  or  employed  in  the  manu-  business; 
fiftctory  to  be  erected  as  aforesaid,  as  to  the  mode  in 

which  the  said  preparation  or  manufacture  of and  of 

other  similar as  aforesaid  is  to  be  carried  on,  and 

so  as  that  the  said  manufactory  may  be  left  in  the  hands 

of  the  Directors  of  the  Company  and  of  their  workmen 

and  agents  in  good  working  condition :  And  the  patentees  —and  gnarantee 

expressly  imdertake  and  guarantee  that  the  said  manu-  amoimt ofmanu- 

factory  and  machinery,  when  constructed,  shall  be  such  ^VJ^  ^^^^^ 

that tons  per  week  of  the  said or  other  similar  duced  per  week. 

may  be  therein  prepared  or  manufactured  fit  and 

ready  for  sale  and  delivery  ii^  a  good  marketable  con- 
dition, it  being  understood  and  agreed  that  aU  necessary 
funds;  for  the  carrying  out  and  execution  of  the  works 
aforesaid  shall  be  supplied  and  paid  by  the  Company  as 
and  when  required. 

VIII.  All  fees  stamp  duties  and  other  monies  pay-  157.  AU  fees 
able  for  the  keeping  up  or  obtaining  an  extension  of  the  TO^^^^^the^"^ 
said  patent  hereby  agreed  to  be  made  over,  or  any  other  ^JS"^  J?  ^ 
patent  or  patents  hereafter  to  be   made  over  by  the  company, 
patentees,  or  either  of  them,  to  the  Company,  and  all 
such  expenses  as  are  mentioned  in  Clause  No.  6^  shall  be 
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PRECEDENT  Lxix.  paid  by  the  Company  as  part  of  the  yearly  outgoings  of 

ARTICLES  or  the  Company's  business. 

^TLnoTEi)  ^'  ^^-  "^^^  patentees  shall  bear  and  defray  all  expenses 

coMPAWT.  whatsoever  incurred  up  to  the  time  of  the  registration  of 

168.  The  ex-  the  Company  in  or  about  or  in  relation  to  the  formation 

up  the  com-  of  the  Company,  including  the  expenses  of  the  prepara- 

Mwment^  *  ®  tion  and  execution  and  registration  of  the  Memorandum 

memorandum,  ^Lai  Articles  of  Association  of  the  Company,  and  also 

and  articles,  to  .  . 

be  borne  by  the    the  expenses  of  the  preparation  and  execution  of  these 

company.  . 

presents. 

159.  Agreement       X.  If  at  the  end  of  six  calendar  months  from  the 

to  be  void  if 

company  not  date  of  these  presents  the  Company  shall  not  have  been 
^^  not  ^^  registered,  or  if  at  the  end  of  that  period  no  allotment 
*^*°**^©d*^^^  of  shares  in  the  Company  shall  have  been  actually  made, 
period.  then  and  in  either  of  those  cases  this  present  agreement 

shall  become  void  and  be  absolutely  determined,  and  the 
present  invention,  and  the  said  patent  and  premises, 
shall  remain  and  be  the  sole  property  of  the  patentees. 

160.  Repreaen-  XI.  In  case  the  patentees,  or  either  of  them,  shall  die 
of  the  patentees  before  this  present  agreement  shall  have  been  fully  carried 
andenSSed to  ^^^^  execution  or  shall  have  been  determined  under  the 
the  benefit  of  the  last  preceding  article,  the  executors  or  administrators  of 

agreement. 

each  person  so  dying  shall  be  bound  by  this  present 
agreement,  and  be  entitled  to  the  same  extent  as  the 
person  so  dying  to  the  full  benefit  thereof. 
In  wriNESs,  &c. 

Names,  Addresses,  and  Descriptions  of 

Sdbscribers  (i). 


(i)  Supra,  p.  448. 
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APPENDIX. 


THE  COMPANIES  ACT,  1862  (25  &  26  VICT.,  c.  89).      appendix. 

First  Schedule.  tablka. 

TABLE  A. 

BfiGtTULTIONS  for  MaI^AGSMEKT  of  a  COMFAITY  LIMITED  by  Shaiubs. 

Shares, 

(1.)  If  seyeral  persons  are  registered  as  joint  holdera  of  any  share, 
any  one  of  such  persons  may  give  effectual  receipts  for  any 
dividend  payable  in  respect  of  such  share. 

(2.)  Every  member  shall,  on  payment  of  one  shilling,  or  such 
less  sum  as  the  Company  in  general  meeting  may  prescribe, 
be  entitled  to  a  certificate,  under  the  common  seal  of  the 
Company,  specifying  the  share  or  shares  held  by  him,  and 
the  amount  paid  up  thereon. 

(3.)  If  such  certificate  is  worn  out  or  lost,  it  may  be  renewed,  on 
payment'  of  one  shilling,  or  such  less  sum  as  the  Company 
in  general  meeting  may  prescribe. 

Calls  on  Shares. 

(4.)  The  Directors  may  from  time  to  time  make  such  calls  upon 
the  members  in  I'espect  of  aU  monies  unpaid  on  their  shares 
as  they  think  fit,  provided  that  twenty-one  days  notice  at 
least  is  given  of  each  call,  and  each  member  shall  be  liable 
to  pay  the  amount  of  calls  so  made  to  the  persons  and  at  the 
times  and  places  appointed  by  the  Directors. 

(o.)  A  call  shall  be  deemed  to  have  been  made  at  the  time  when 
the  resolution  of  the  Directors  authorising  such  call  was 


(6.)  If  the  call  payable  in  respect  of  any  share  is  not  paid  before 
or  on  the  day  appointed  for  payment  thereof,  the  holder  for 
the  time  being  of  such  share  shall  be  liable  to  pay  interest 
for  the  same  at  the  rate  of  five  pounds  per  cent,  per  annum 
from  the  day  appointed  for  the  payment  thereof  to  the  time 
of  the  actual  payment. 

(7.)  The  Directors  may,  if  they  think  fit,  receive  from  any  member 
willing  to  advance  the  same  all  or  any  part  of  the  monies 
due  upon  the  shares  held  by  him  beyond  the  sums  actually 

VOL.    V.  K   K 
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APpBiTDix.  called  for ;  and  upon  the  monies  so  paid  in  advance,  or  so 

much  thereof  as  from  time  to  time  exceeds  the  amonnt  of  the 
calls  then  made  upon  the  shares  in  respect  of  which  such 
advance  has  been  made,  the  Company  may  pay  interest  at 
such  rate  as  the  member  paying  such  sum  in  advance  and 
the  Directors  agree  upon. 

Tran«/er«  of  Shares, 

(8.)  The  instrument  of  transfer  of  any  share  in  the  Company  shall 
be  executed  both  by  the  transferor  and  transferee,  and  the 
transferor  shall  be  deemed  to  remain  a  holder  of  such  Bharo 
until  the  name  of  the  transferee  is  entered  in  the  register 
book  in  respect  thereof. 

(9.)  Shares  in  the  Company  shall  be  transferred  in  the  fdlowiiig 
form: — 
1  A.B,  of  in  consideration  of  the  sum  of 

pounds  paid  to  me  by  CD.  of  do  hereby 

transfer  to  the  said  CD,  the  share  [or  shares]  numbered 

standing  in  my  name  in  the  books  of 
the  Company,  to 

hold  unto  the  said  CD,,  his  executors,  administrators,  and 
assigns,  subject  to  the  several  conditions  on  which  I  held  the 
same  at  the  time  of  the  execution  hereof ;  and  I  the  said 
CD,  do  hereby  agree  to  take  the  said  share  [or  sbaree] 
subject  to  the  same  conditions.  As  witness  our  hands, 
the  day  oi 

(10.)  The  Company  may  decline  to  register  any  transfer  of  shares 
made  by  a  member  who  is  indebted  to  them. 

(11.)  The  transfer  books  shall  be  closed  during  the  fourteen  days 
immediately  preceding  the  ordinary  general  meeting  in 
each  year. 

Transmission  of  Shares, 

(12.)  The  executors  or  administrators  of  a  deceased  member  shall 
be  the  only  persons  recognised  by  the  Company  as  haring 
any  title  to  his  share. 

(13.)  Any  person  becoming  entitled  to  a  share  in  oonseqnenoe  of 
the  death,  bankruptcy,  or  insolvency  of  any  member  or  in 
consequence  of  the  marriage  of  any  female  member,  may 
be  registered  as  a  member  upon  such  evidence  being  pro- 
duced as  may  from  time  to  time  be  required  by  the 
Company. 

(14.)  Any  person  who  has  become  entitled  to  a  share  in  oonse- 
quence  of  the  death,  bankruptcy,  or  insolvency  of  any 
member,  or  in  consequence  of  the  marriage  of  any  female 
member,  may,  instead  of  being  registered  himself,  elect  to 
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have  some  person  to  be  named  by  him  registered  as  a  trans-       apebitdix. 
feree  of  such  share. 

(Id.)  The  person  so  becoming  entitled  shall  testify  such  election 
by  executing  to  his  nominee  an  instrument  of  transfer  of 
such  share. 

(16.)  The  instrument  of  transfer  shall  be  presented  to  the  Com- 
pany, accompanied  with  such  eyidence  as  the  Directors  may 
require  to  prove  the  title  of  the  transferor,  and  thereupon 
the  Company  shall  register  the  transferee  as  -a  member. 

ForfeUurt  of  8hare», 

(17.)  If  any  member  fails  to  pay  any  call  on  the  day  appointed  for 
payment  thereof,  the  Directors  may  at  any  time  thereafter, 
during  such  time  as  the  call  remains  unpaid,  serve  a  notice 
on  him,  requiring  him  to  pay  such  call,  together  with  in- 
terest and  any  expenses  that  may  have  accrued  by  reason  of 
such  nonpayment. 

(18.)  The  notice  shall  name  a  further  day  on  or  before  which  such 
call,  and  all  interest  and  expenses  that  have  accrued  by 
reason  of  such  nonpayment,  are  to  be  paid.  It  shall  also 
name  the  place  where  payment  is  to  be  made  (the  place  so 
named  being  either  the  registered  office  of  the  Company  or 
Bom6  other  place  at  which  calls  of  the  Company  are  usually 
made  payable).  The  notice  shall  also  state  that  in  the  event 
of  nonpayment  at  or  before  the  time  and  at  the  place  ap- 
pointed the  shares  in  respect  of  which  such  call  was  made 
will  be  liable  to  be  forfeited. 

(19.)  If  the  requisitions  of  any  such  notice  as  aforesaid  are  not 
complied  with,  any  share  in  respect  of  which  such  notice 
has  been  given  may  at  any  time  thereafter,  before  payment 
of  all  calls,  interest,  and  expenses  due  in  respect  thereof, 
has  been  made,  be  forfeited,  by  a  resolution  of  the  Directors 
to  that  effect. 

(20.)  Any  share  so  forfeited  shall  bo  deemed  to  be  the  property  of 
the  Company,  and  may  be  disposed  of  in  such  manner  as  the 
Company  in  general  meeting  thinks  fit. 

(21.)  Any  member  whose  shares  have  been  forfeited  shall  notwith- 
standing be  liable  to  pay  the  Company  all  caUs  owing  upon 
such  shares  at  the  time  of  the  forfeiture. 

(22.)  A  statutory  declaration  in  writing,  that  the  call  in  respect  of 
a  share  was  made  and  notice  thereof  given,  and  that  defsiult 
in  payment  of  the  call  was  made,  and  that  the  forfeiture  of 
the  share  was  made  by  a  resolution  of  the  Directors  to  that 
effect,  shall  be  sufficient  evidence  of  the  facts  therein  stated, 
as  against  all  persons  entitled  to  such  share,  and  such 
declaration  and  the  receipt  of  the  Company  for  the  price  of 
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AppBivsix.  such  share,  shall  constitute  a  good  title  to  such  share,  and  a 
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certificate  of  proprietorship  shall  be  deliyered  to  a  purchaser, 
and  thereupon  he  shall  be  deemed  the  holder  of  such  share 
discharged  from  all  calls  due  prior  to  such  purchase,  and 
he  shall  not  be  bound  to  see  to  the  application  of  the  pur- 
chase money,  nor  shall  his  title  to  such  share  be  affected  by 
any  irregularity  in  the  proceedings  in  reference  to  such  sale. 

Conversion  of  Shares  into  Stock, 

(23.)  The  Directors  may,  with  the  sanction  of  the  Company  pre- 
viously given  in  general  meeting,  convert  any  paid-up  shares 
into  stock. 

(24.)  When  any  shares  have  been  converted  into  stock  the  several 
holders  of  such  stock  may  thenceforth  transfer  their  re- 
spective interests  therein,  or  any  part  of  such  interests,  in 
the  same  manner  and  subject  to  the  same  regulations  as 
and  subject  to  which  any  shares  in  the  capital  of  the  Com- 
pany may  be  transferred,  or  as  near  thereto  as  circumstanoeB 
admit. 

(25.)  The  several  holders  of  stock  shall  be  entitled  to  partidpate  in 
the  dividends  and  profits  of  the  Company  acoording  to  the 
amount  of  their  respective  interests  in  such  stock ;  and  sach 
interests  shall,  in  proportion  to  the  amount  thereof,  coBlet 
on  the  holders  thereof  respectively  the  same  privileges  and 
advantages  for  the  purpose  of  voting  at  meetings  of  the  Oom- 
pany,  and  for  other  purposes,  as  would  have  been  conferred 
by  shares  of  equal  amount  in  the  capital  of  the  Company; 
but  so  that  none  of  such  privileges  or  advantages,  except 
the  participation  in  the  dividends  and  profits  of  the  Company, 
shall  be  conferred  by  any  such  aliquot  part  of  Consolidated 
stock  as  would  not,  if  existing  in  shares,  have  conferred  such 
privileges  or  advantages. 

Increase  in  Capital, 

(26.)  The  Directors  may,  with  the  sanction  of  a  special  resolntian 
of  the  Company  previously  given  in  general  meeting,  in- 
crease its  capital  by  the  issue  of  new  shares,  such  aggregate 
increase  to  be  of  such  amount,  and  to  be  divided  into  shares 
of  such  respective  amounts,  as  the  Company  in  general 
meeting  directs,  or,  if  no  direction  is  given,  as  the  Directors 
think  expedient. 

(27.)  Subject  to  any  direction  to  the  contrary  that  may  be  given 
by  the  meeting  that  sanctions  the  increase  of  capital,  all 
new  shares  shall  be  offered  to  the  members  in  proportion  to 
the  existing  shares  held  by  them,  and  such  offer  shall  he 
made  by  notice  specifying  the  number  of  shares  to  which 
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the  member  is  entitled,  and  limiting  a  time  within  which        appendix. 
the  offer,  if  not  accepted,  will  be  deemed  to  be  declined,  and  "~ 

after  the  expiration  of  snch  time,  or  on  the  receipt  of  an 

intimation  from  the  member  to  whom  such  notice  is  given 
that  he  declines  to  accept  the  shares  offered,  the  Directors 
may  dispose  of  the  same  in  such  manner  as  they  think  mo^t 
beneficial  to  the  Company. 
(28.)  Any  capital  raised  by  the  creation  of  new  shares  shall  be 
considered  a  part  of  the  original  capital,  and  shall  be  subject 
to  the  same  provisions  with  reference  to  the  payment  of 
calls,  and  the  forfeiture  of  shares  on  nonpayment  of  calls, 
or  otherwise,  as  if  it  had  been  part  of  the  original  capital. 

General  Meetings. 

(29.)  The  first  general  meeting  shall  be  held  at  such  time,  not 
being  more  than  six  months  after  the  registration  of  the 
Company,  and  at  such  place,  as  the  Directors  may  determine. 

(30.)  Subsequent  general  meetings  shall  be  held  at  such  time  and 
place  as  may  be  prescribed  by  the  Company  in  general 
meeting;  and  if  no  other  time  or  place  is  prescribed  a 
general  meeting  shall  be  held  on  the  first  Monday  in 
February  in  every  year,  at  such  place  as  may  be  determined 
by  the  Directors. 

(31.)  The  above-mentioned  general  meetings  shall  be  called 
ordinary  meetings;  all  other  general  meetings  shall  be 
called  extraordinary. 

(32.)  The  Directors  may,  whenever  they  think  fit,  and  they  shall 
upon  a  requisition  made  in  writing  by  not  less  than  one 
fifth  in  number  of  the  members  of  the  Company,  convene  an 
extraordinary  general  meeting. 

(33.)  Any  requisition  made  by  the  members  shall  express  the  object 
of  the  meeting  proposed  to  be  called,  and  shall  be  left  at  the 
registered  office  of  the  Company. 

(34.)  Upon  the  receipt  of  such  requisition  the  Directors  shall 
forthwith  proceed  to  convene  an  extraordinary  general 
meeting.  If  they  do  not  proceed  to  convene  the  same  within 
twenty-one  days  from  the  date  of  the  requisition,  the  re- 
quisitionists,  or  any  other  members  amounting  to  the  re- 
quired number,  may  themselves  convene  an  extraordinary 
general  meeting. 

Proceedings  <U  General  Meetings. 

(35.)  Seven  days  notice  at  the  least,  specifying  the  place,  the  day, 
and  the  hour  of  meeting,  and  in  case  of  special  business  the 
general  nature  of  such  business,  shall  be  given  to  the 
members  in  manner  hereinafter  mentioned,  or  in  such  other 
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AppivDix.  manner,  if  any,  as  may  be  prescribed  by  the  Company  in 

general  meeting ;  but  the  non-receipt  of  such  notice  by 
any  member  shall  not  invalidate  the  proceedings  at  any 
general  meeting. 

(36.)  AH  business  shall  be  deemed  special  that  is  transacted  at  an 
extraordinary  meeting,  and  all  thaji  ia  transacted  at  an 
ordinaiy  meeting,  with  the  exception  of  sanctioning  a  diyi- 
dend  and  the  consideration  of  the  accounts,  balance  aheets, 
and  the  ordinary  report  of  the  Directors. 

(37.)  No  business  shall  be  transacted  at  any  general  meeting, 
except  the  declaration  of  a  diyidend,  unless  a  quonim  of 
members  is  present  at  the  time  when  the  meeting  prooeeds 
to  business ;  and  such  quorum  shall  be  ascertained  as  fol- 
lows ;  that  is  to  say,  if  the  persons  who  have  taken  sharefi  in 
the  Company  at  the  time  of  the  meeting  do  not  exceed  ten  in 
number,  the  quorum  shall  be  five ;  if  they  exceed  ten  there 
shall  be  added  to  the  above  quorum  one  for  every  fire  ad- 
ditional members  up  to  fifty,  and  one  for  every  ten  additional 
members  after  fifty,  with  this  limitation,  that  no  quomm 
shall  in  any  case  exceed  twenty. 

(38.)  If  within  one  hour  from  the  time  appointed  for  the  meeting  a 
quorum  is  not  present,  the  meeting,  if  convened  upon  the 
requisition  of  members,  shall  be  dissolved.  In  any  other 
case  it  shall  stand  adjourned  to  the  same  day  in  the  next 
week,  at  the  same  time  and  place ;  and  if  at  such  ad- 
journed meeting  a  quorum  is  not  present  it  shall  be  ad- 
journed sine  die. 

(39.)  The  chairman  (if  any)  of  the  Board  of  Directors  shall  preside 
as  chairman  at  every  general  meeting  of  the  Company. 

(40.)  If  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not 
present  within  fifteen  minutes  after  the  time  appointed  for 
holding  the  meeting,  the  members  present  shall  choose  some 
one  of  their  number  to  be  chainx^an. 

(41.)  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn 
any  meeting  from  time  to  time  and  from  place  to  place,' bat 
no  business  shall  be  transacted  at  any  adjourned  meeting 
other  than  the  business  left  unfinished  at  the  meeting  from 
which  the  adjournment  took  place. 

(42.)  At  any  general  meeting,  unless  a  poll  is  demanded  by  at 
least  five  members,  a  declaration  by  the  chairman  that  a 
resolution  has  been  carried,  and  an  entry  to  that  effect  in 
the  book  of  proceedings  of  the  Company*  shall  be  sufficient 
evidence  of  the  fact,  without  proof  of  the  number  or  pro- 
portion of  the  votes  recorded  in  favour  of  or  against  such 
resolution. 

(43.)  If  a  poll  is  demanded  by  five  or*  more  members  it  shall  be 
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taken  in  snoh  manner  as  the  chairman  directs,  and  the  result 
of  such  poll  shall  be  deemed  to  be  the  resolution  of  the  Com- 
pany in  general  meeting.  In  the  case  of  an  equality  of 
votes  at  any  general  meeting,  the  Chairman  shall  be  entitled 
to  a  second  or  casting  vote. 

Votes  of  Members, 

(44.)  Every  member  shall  have  one  vote  for  every  share  up  to 
ten.  He  shall  have  an  additional  vote  for  every  five  shares 
beyond  the  first  ten  shares  up  to  one  hundred,  and  an  ad- 
ditional vote  for  every  ten  shares  beyond  the  first  hundred 
shares. 

(45.)  If  any  member  isa  lunatic  or  idiot  he  may  vote  by  his  com- 
mittee, curator  bonis,  or  other  legal  curator. 

(46.)  If  one  or  more  persons  are  jointly  entitled  to  a  share  or  shares, 
the  member  whose  name  stands  first  in  the  register  of 
members  as  one  of  the  holders  of  such  share  or  shares,  and 
no  other,  shall  be  entitled  to  vote  in  respect  of  the  same. 

(47.)  No  member  shall  be  entitled  to  vote  at  any  general  meeting 
'  unless  all  calls  due  from  him  have  been  paid,  and  no  member 
shall  be  entitled  to  vote  in  respect  of  any  share  that  he  has 
acquired  by  transfer  at  any  meeting  held  after  the  expira- 
tion of  three  months  from  the  registration  of  the  Com- 
pany, unless  he  has  been  possessed  of  the  share  in  respect 
of  which  he  claims  to  vote  for  at  least  three  months  pre- 
viotisly  to  the  time  of  holding  the  meeting  at  which  he 
proposes  to  vote. 

(48.)  Votes  may  be  given  either  personally  or  by  proxy. 

(49.)  The  instrument  appointing  a  proxy  shall  be  in  writing,  under 
the  hand  of  the  appointer,  or  if  such  appointor  is  a  cor- 
poration, under  their  common  seal,  and  shall  be  attested  by 
one  or  more  witness  or  witnesses :  no  person  shall  be  ap- 
pointed a  proxy  who  is  not  a  member  of  the  Company. 

(50.)  The  instrument  appointing  a  proxy  shall  be  deposited  at  the 
registered  office  of  the  Company  not  less  than  seventy-two 
hours  before  the  time  for  holding  the  meeting  at  which  the 
person  named  in  such  instrument  proposes  to  vote,  but  no 
instrument  appomting  a  proxy  shall  be  valid  after  the  ex- 
piration of  twelve  months  fr*om  the  date  of  its  execution. 

(«'>l.)  Any  instrument  appointing  a  proxy  shall  be  in  the  following 
form: — 

Company  Limited. 
I  of  in  the  county 

of  being  a  member  of  the 

Company  Limited,  and  entitled  to  vote  [(tr 

votes],  hereby  appoint  of  as 
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▲ppmi>Tx.  my  proxy,  to  vote  for  mo  and  on  my  behalf  at  the  [Ordi- 

nary or  Extraordinary,  as  the  ccue  may  be]  (General  Meeting 
of  the  Company  to  be  held  on  the  day 

of  ,  and  at  any  adjournment 

thereof  [or,  at  any  meeting  of  the  Company  that  may  be 
held  in  the  year  ]. 

As  witness  my  hand,  this  day  of 

• 
Signed  by  the  said  in  the  presence 

of 

IHreclora, 

(52.)  The  number  of  the  Directors,  and  the  names  of  the  first 
Directors  shall  be  determined,  by  the  subscriberB  of  the 
Memorandum  of  Association. 

(53.)  Until  Directors  are  appointed,  the  subscribers  of  the  Me- 
morandum of  Association  shall  be  deemed  to  be  Directors. 

(54.)  The  future  remuneration  of  the  Directors,  and  their  remu- 
neration for  services  performed  preyiously  to  the  first 
general  meeting,  shall  be  determined  by  the  Company  in 
general  meeting. 

Powers  of  Directors, 

(55.)  The  business  of  the  Company  shall  be  managed  by  the 
Directors,  who  may  pay  all  expenses  incurred  in  getting  up 
and  registering  the  Company,  and  may  exercise  all  such 
powers  of  the  Company  as  are  not  by  the  foregoing  Act, 
or  by  these  articles,  required  to  be  exercised  by  the  Com- 
pany in  general  meeting,  subject  nevertheless  to  any  regu- 
lations of  these  articles,  to  the  provisions  of  the  foregoing 
Act,  and  to  such  regulations,  being  not  inoonsistent  with 
the  aforesaid  regulations  or  provisions,  as  may  be  prescribed 
by  the  Company  in  general  meeting;  but  no  regulation 
made  by  the  Company  in  general  meeting  shall  invalidate 
any  prior  act  of  the  Directors  which  would  have  been 
valid  if  such  regulation  had  not  been  made. 

(56.)  The  continuing  Directors  may  act  notwithstanding  any 
vacancy  in  their  body. 

Disqualification  of  Directors, 

(67.)  The  office  of  director  shall  be  vacated, — 

If  he  holds  any  other  office  or  place  of  profit  under  the 

Company : 
If  he  becomes  bankrupt  or  insolvent : 
If  he  is  concerned  in  or  participates  in  the  profits  of  any 

contract  with  the  Company : 
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But  the  above  rules  shall  be  subject  to  the  following  ex-        appivbul 

ceptions :  That  no  Director  shall  yacate  his  office  by  reason 

of  his  being  a  member  of  any  company  which  has  entered 

into  contracts  with  or  done  any  work  for  the  Company  of 

which  he  is  director ;    nevertheless  he  shall  not  vote  in 

respect  of  such  contract  or  work ;  and  if  he  does  so  vote  his 

vote  shall  not  be  counted. 

BotcUum  of  Directors, 

(58.)  At  the  first  ordinary  meeting  afber  the  registration  of  the 
Company  the  whole  of  the  Directors  shall  retire  firom 
office;  and  at  the  first  ordinary  meeting  in  every  subse- 
quent year  one  third  of  the  Directors  for  the  time  being, 
or  if  their  number  is  not  a  multiple  of  three,  then  the 
number  nearest  to  one  third,  shall  retire  firom  office. 

(59.)  The  one  third*  or  other  nearest  number  to  retire  during  the 
first  and  second  years  ensuing  the  first  ordinary  meeting 
of  the  Company  shall,  unless  the  Directors  agree  among 
themselves,  be  determined  by  ballot :  In  every  subsequent 
year  the  one  third  or  other  nearest  number  who  have  been 
longest  in  office  shall  retire. 

(60.)  A  retiring  Director  shall  be  re-eligible. 

(61.)  The  Ck>mpany  at  the  general  meeting  at  which  any  Directors 
retire  in  manner  aforesaid  shall  fill  up  the  vacated  offices  by 
electing  a  like  number  of  persons. 

(62.)  K  at  any  meeting  at  which  an  election  of  directors  ought  to 
take  place  the  places  of  the  vacating  Directors  are  not  filled 
up,  the  meeting  shall  stand  adjourned  till  the  same  day  in 
the  next  week,  at  the  same  time  and  place ;  and  if  at  such 
adjourned  meeting  the  places  of  the  vacating  Directors  are 
not  filled  up,  the  vacating  Directors,  or  such  of  them  as 
have  not  had  their  places  filled  up,  shall  continue  in  office 
until  the  ordinary  meeting  in  the  next  year,  and  so  on  from 
time  to  time  until  their  places  are  filled  up. 

(63.)  The  Company  may  from  time  to  time,  in  general  meeting, 
increase  or  reduce  the  number  of  Directors,  and  may  also 
determine  in  what  rotation  such  increased  or  reduced 
number  is  to  go  out  of  office. 

(64.)  Any  casual  vacancy  occurring  in  the  Board  of  Directors  may 
be  filled  up  by  the  Directors,  but  any  person  so  chosen 
shall  retain  his  office,  so  long  only  as  the  vacating  Director 
would  have  retained  the  same  if  no  vacancy  had  occurred. 

(65.)  The  Company,  in  general  meeting,  may,  by  a  special  reso- 
lution, remove  any  Director  before  the  expiration  of  his 
period  of  office,  and  may  by  an  ordinary  resolution  appoint 
another  person  in  his  stead  :  The  person  so  appointed  shall 
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▲ppsHDix.  hold  office  during  such  time  only  as  the  Director  in  wlioee 

place  he  is  appointed  would  have  held  the  same  if  he  had 
not  been  removed. 


Proceedings  of  Directors, 

(66. )  The  Directors  may  meet  together  for  the  despatch  of  bxuinett, 
adjourn  and  otherwise  regulate  their  meetings  as  they 
think  fit,  and  determine  the  quorum  necessaiy  for  the 
transaction  of  business.  Questions  arising  at  any  meetmg 
shall  be  decided  by  a  majority  of  votes.  In  case  of  aD 
equality  of  votes  the  chairman  shall  have  a  second  or  cast- 
ing vote.  A  Director  may  at  any  time  summon  a  meetmg 
of  the  Directors. 

(67.)  The  Directors  may  elect  a  chairman  of  their  meetings,  and 
determine  the  period  for  which  he  is  to  hold  office ;  but  if  no 
Budh  chairman  is  elected,  or  if  at  any  meeting  tho  chair- 
man is  not  present  at  the  time  appointed  for  holding  the 
same,  the  Diiectors  present  shall  choose  some  one  of  their 
number  to  be  chairman  of  such  meeting. 

(68.)  The  Directors  may  delegate  any  of  their  powers  to  com- 
mittees consisting  of  such  member  or  members  of  their 
body  as  they  think  fit.  Any  committee  so  formed  shall, 
in  the  exercise  of  the  powers  so  delegated,  confonn  to  any 
regulations  that  may  be  imposed  on  them  by  the  Directors. 

(69.)  A  committee  may  elect  a  chairman  of  their  meetings.  If 
no  such  chairman  is  elected,  or  if  he  is  not  present  at 
the  Ume  appointed  for  holding  the  same,  the  members 
present  shall  choose  one  of  their  number  to  be  chairman  of 
such  meeting. 

(70.)  A  committee  may  meet  and  adjourn  as  they  think  proper. 
Questions  arising  at  any  meeting  shall  be  determined  by  a 
majority  of  votes  of  the  members  present ;  and  in  case  of 
an  equality  of  votes  the  chairman  shall  have  a  second  or 
casting  vote. 

(71.)  AU  acts  done  by  any  Meeting  of  the  Directors,  or  of  a  Com- 
mittee of  Directors,  or  by  any  person  acting  as  a  Director, 
shall,  notwithstandiug  that  it  be  afterwards  discovered  that 
there  was  some  defect  in  the  appointment  of  any  such 
directors  or  persons  acting  as  aforesaid,  or  that  they  or  any 
of  them  were  disqualified,  be  as  valid  as  if  every  such 
person  had  been  duly  appointed  and  was  qualified  to  be  a 
Director. 

Dividends. 

(72.)  The  Directors  may,  with  the  sanction  of  the  Company  in 
general  meeting,  declare  a  dividend  to  be  paid  to  the 
members  in  proportion  to  their  shares. 


TABU  A. 


PARTNERSHIP  DEEDS.  507 

(73.)  No  diyidend  shall  be  pa3^ble  except  out  of  the  profits  arising       appivdix. 
from  the  business  of  the  Company. 

(74.)  The  Directors  may,  before  recommending  any  diyidend,  set  . 
aside  out  of  the  profits  of  the  Company  such  sum  as  they 
think  proper  as  a  reserved  fund  to  meet  contingencies,  or  for 
equalising  dividends,  or  for  repairing  or  maintaining  the 
works  connected  with  the  business  of  the  Company,  or  any 
part  thereof;  and  the  Directors  may  invest  the  sum  so 
set  apart  as  a  reserved  fund  upon  such  securities  as  they  may 
select. 

(75.)  The  Directors  may  deduct  from  the  dividends  payable  to  any 
member  all  such  sums  of  money  as  may  be  due  from  him  to 
the  Company  on  account  of  calls  or  otherwise. 

(76.)  Notice  of  any  dividend  that  mityhave  been  declared  shall 
be  given  to  each  member  in  manner  hereinafter  mentioned ; 
and  all  dividends  unclaimed  for  three  years  after  having 
been  declared  may  be  forfeited  by  the  Directors  for  the 
benefit  of  the  Company. 

(77.)  No  dividend  shall  bear  interest  as  against  the  Company. 

AccounU* 

(78.)  The  Directors  shall  cause  true  accounts  to  be  kept, — 

Of  the  stock  in  trade  of  the  Company ; 

Of  the  sums  of  money  received  and  expended  by  the 
Company,  and  the  matter  in  respect  of  which  such 
receipt  and  expenditure  takes  places ;  and, 

Of  the  credits  and  liabilities  of  the  Company. 
The  books  of  account  shall  be  kept  at  the  registered  office 
of  the  Company,  and,  subject  to  any  reasonable  restrictions 
as  to  the  time  and  manner  of  inspecting  the  same  that 
may  be  imposed  by  the  Company  in  general  meeting,  shall 
be  open  to  the  inspection  of  the  members  during  the  hours 
of  business. 
(79.)  Once  at  the  least  in  every  year  the  Directors  shall  lay 
before  the  Company  in  general  meeting  a  statement  of  the 
income  and  expenditure  for  the  past  year,  made  up  to  a  date 
not  more  than  three  months  before  such  meeting. 
(SO.)  The  statement  so  made  shall  show,  arranged  under  the  most 
convenient  heads,  the  amount  of  gross  income,  distinguish- 
ing the  several  sources  from  which  it  has  been  derived,  and 
the  amount  of  gross  expenditure,  distinguishing  the  expense 
of  the  establishment,  salaries,  and  other  like  matters.  Every 
item  of  expenditure  fairly  chargeable  against  the  year's 
income  shall  be  brought  into  account,  so  that  a  just  balance 
of  profit  and  loss  may  be  laid  before  the  meeting ;  and  in 
cases  where  any  item  of  expenditure  which  may  in  fair- 
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APPiiTDTX.  ness  bo  distributed  over  seyeral  years  has  been  incarred 

in    any  one  year  the  whole  amount  of  such  item  shall  be 
stated,  with  the  addition  of  the  reasons  why  only  a  portion 
of  such  expenditure  is  charged  against  the  income  of  the 
year. 
(81.)  A  balance  sheet  shall  be  made  out  in  every  year,  and  laid 
before  the  Company  in  general  meeting,  and  such  balance 
sheet  shall  contain  a  summary  of  the  property  and  lia- 
bilities of  the  Company  arranged  under  the  heads  appealing 
in  the  form  annexed  to  this  table,  or  as  near  theroto  as 
circumstances  admit. 
(82.)  A  printed  copy  of  such  balance  sheet  shall,  seven  days  pre- 
viously to  such  meeting,  be  served  on  overy  member  in 
the  manner  in  which  notices  ai-e  hereinafter  directed  to  be 
served. 

Audit 

(83.)  Once  at  the  least  in  every  year  the  accounts  of  the  Company 
shall  be  examined,  and  the  correctness  of  the  balance  sheet 
ascertained,  by  one  or  more  auditor  or  auditors. 

(84.)  The  first  Auditors  shall  be  appointed  by  the  Directors.  Sub- 
sequent Auditors  shall  be  appointed  by  the  Company  in 
general  meeting. 

(85.)  If  one  Auditor  only  is  appointed,  all  the  provisions  herein 
contained  relating  to  Auditors  shall  apply  to  him. 

(86.)  The  Auditors  may  be  members  of  the  Company;  but  no 
person  is  eligible  as  an  Auditor  who  is  interested  otherwise 
than  as  a  member  in  any  transaction  of  the  Company ;  and 
no  pirector  or  other  officer  of  the  Company  is  eligible  duiing 
his  continuance  in  office. 

(87.)  The  election  of  Auditors  shall  be  made  by  the  Company  at 
their  ordinary  meeting  in  each  year. 

(88.)  The  remuneration  of  the  first  Auditors  shall  be  fixed  by  the 
Directors ;  that  of  subsequent  Auditors  shall  be  fixed  by  the 
Company  in  general  meeting. 

(89.)  Any  Auditor  shall  be  re-eligible  on  his  quitting  office. 

(90.)  If  any  casual  vacancy  occurs  in  the  office  of  any  Auditor 
appointed  by  the  Company,  the  Directors  shall  forthwith  call 
an  extraordinary  general  meetii'.g  for  the  purpose  of  sup- 
plying the  same. 

(91.)  If  no  election  of  Auditors  is  made  in  manner  aforesaid  the 
Board  of  Trade  may,  on  the  application  of  not  less  than  five 
members  of  the  Company,  appoint  an  Auditor  for  the  current 
year,  and  fix  the  remuneration  to  be  paid  to  him  by  the  Com- 
pany for  his  services. 

(92.)  Every  Auditor  shall  be  supplied  with  a  copy  of  the  balance 
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sheet,  and  it  shall  be  his  duty  to  examine  the  same,  with  the        appikdix. 


accounts  and  Touchers  relating  thereto. 

(93.)  Every  Auditor  shall  have  a  list  deliyered  to  him  of  all  books 
kept  by  the  Company,  and  shall  at  all  reasonable  times  have 
access  to  the  books  and  accounts  of  the  Company.  He  may, 
at  the  expense  of  the  Company,  employ  accountants  or  other 
persons'to  assist  him  in  investigating  such  accounts,  and  he 
may  in  relation  to  such  accounts  examine  the  Directors  or 
any  other  officer  of  the  Company. 

(94.)  The  Auditors  shall  make  a  report  to  the  members  upon  the 
balance  sheet  and  accounts,  and  in  every  such  report  they 
shall  state  whether,  in  their  opinion,  the  balance  sheet  is  a 
full  and  fair  balance  sheet  containing  the  particulars  re- 
quired by  these  regulations,  and  properly  drawn  up  so  as  to 
exhibit  a  true  and  correct  view  of  the  state  of  the  Company's 
affairs,  and  in  case  they  have  called  for  explanations  or  in- 
formation from  the  Directors,  whether  such  explanations  or 
information  have  been  given  by  the  Directors,  and  whether 
they  have  been  satisfactory ;  and  such  report  shall  be  read, 
together  with  the  report  of  the  Directors,  at  the  ordinary 
meeting. 

Notices. 

(95.)  A  notice  may  be  served  by  the  Company  upon  any  member 
either  personally  or  by  sending  it  through  the  post  in  a 
prepaid  letter  addressed  to  such  member  at  his  registered 
place  of  abode. 

(96.)  All  notices  directed  to  be  given  to  the  members  shall,  with 
respect  to  any  share  to  which  persons  are  jointly  entitled,  be 
given  to  whichever  of  such  persons  is  named  first  in  the 
register  of  members ;  and  notice  so  given  shall  be  sufficient 
notice  to  all  the  holders  of  such  share. 

(97.)  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been 
served  at  the  time  when  the  letter  containing  the  same 
would  be  delivered  in  the  ordinary  course  of  the  post ;  and 
in  proving  such  service  it  shall  be  sufficient  to  prove  that  the 
letter  containing  the  notices  was  properly  addressed  and  put 
into  the  Post  Office. 
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INTRODUCTORY  OBSERVATIONS. 


Deeds  executed  for  the  benefit  of  creditors,  to  Diffcrem  classes 
which  the  general  name  of  Composition  Deeds  is  deeds. 
ordinarily  given,  appear  to  be  naturally  capable  of 
division  into  three  classes — ^first,  deeds  conveying 
or  assigning  the  property  of  the  debtor  for  the 
benefit  of  his  creditors : — secondly,  deeds  securing 
to  the  creditors  the  payment  of  a  composition  or 
dividend  upon  their  debts : — and  thirdly,  deeds 
providing  for  the  continuance  by  a  debtor  of  his 
business  under  the  supervision  of  inspectors,  or 
under  letters  of  licence,  for  the  benefit  of  his 
creditors. 

The  effect  of  deeds  of  the  first  class,  so  far  as  a  deed  of  assign- 

.  I  1  .       .  n    t        1  •      ment  for  the 

they  do  not  constitute   an  act  of  bankruptcy,  is  benefit  of 
in  great  measure  determined  by  the  fact  whether  binding  upon  the 
they  are  or  are  not  communicated  to  the  creditors.  Xen^wmmu- 
A  deed  whereby  property  is  conveyed  or  assigned  crSitor  or  wted 
by  a  debtor  to  trustees  for  the  benefit  of  his  ere-  ^^^'' 
ditors,  and  to  which  the  creditors  are  neither  parties 
nor  privies,  and  which  has  not  been  communicated 
to  them,  operates  merely  as  a  power  to  the  trustees 
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to  apply  the  property  in  payment  of  debts,  and  the 
deed  is  considered  voluntary  and  revocable  by  the 
debtor,  and  the  creditors  cannot  compel  the  trustees 
to  execute  the  trusts  for  pa3mient  of  debts  (a,) 
When  the  deed  has  been  communicated  to  the 
creditors,  and  they  have  acted  upon,  concurred 
in,  or  assented  to  it,  it  ceases  to  retain  its  volun- 
tary character,  and  becomes  irrevocable  and  capable 
of  being  enforced  by  an  assenting  creditor  (6).  So 
also  when  an  assignment  is  made  to  a  creditor  in 
trust  for  himself  and  other  creditors,  it  cannot  be 
revoked  by  the  assignor  after  it  has  been  communi- 
cated to  the  assignee,  unless  he  has  done  something 
to  show  his  dissent  (c).  And  when  a  creditor  is  a 
party  to  a  deed  whereby  his  debtor  conveys  pro- 
perty to  a  trustee  to  be  applied  in  liquidation  of 
the  debt  due  to  that  creditor,  the  deed  is,  as  to  that 
creditor,  irrevocable ;  a  valid  trust  is  created  in 
his  favour,  and  the  relation  between  the  debtor  and 


(a)  Garrard  v.  Lord  Laur 
derdale,  3  Sim.l  ;  2  Russ.  & 
My.  451 ;  Walwyn  v.  CouttSy  3 
Mer.  707  ;  Actmi  v.  Woodgate, 
2  My.  &  K.  492,  and  tho 
Note  to  Ellison  v.  EUison, 
White  and  Tud.  L.  C.  Eq. 
Vol.  I.  4th  ed.,  at  pp.  255, 
et  seq.,  where  all  the  cases 
bearing  on  this  branch  of  the 
law  as  to  voluntary  settle- 
ments will  be  found  cited.  It 
should  be  observed  that  the 
principle  of  Garrard  v.  Lord 
LarjtderdaUj    applies    only  as 


between  the  trustees,  or  the 
creditors  and  the  debtor,  and 
does  not  affect  the  rights  par- 
ported  to  be  conferred  on  the 
trustees  as  against  third 
parties  (Glegg  v.  JBea,  L  R.  T 
Ch.  71). 

(6)  See  the  cases  cited  or 
referred  to  in  note  (fl),  and 
Kirwan  v.  Daniel,  5  Hare,  499; 
Harland  v.  Binks,  15  Q.  B.  713. 

(c)  Siggers  v.  Emm,  5  EL 
&  B.  367,  .380,  381 ;  Hdmn 
v.  TheUvs(m^  L.  R,  2  Q.  Bw 
642. 
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trustee  is  no  longer  that  of  mere  principal  and 
agent  (d). 

A  creditor  who  has  not  assented  to  a  composition  — does  not  bind 

^  a  dissentient 

made  by  his  debtor,  is  of  course  not  bound  by  the  creditor; 
provisions  of  the  deed,  and  may  sue  for  and  recover 
his  debt  as  if  no  such  deed  had  been  executed. 

Moreover,  a  conveyance  or  assignment  of  a  debtor's  —and  consti- 
property  to  a  trustee  or  trustees,  for  the  benefit  of  bankruptcy, 
his  creditors  generally,  is  an  act  of  bankruptcy  (e). 

It  is  therefore  necessary,  for  the  complete  pro-  Hence  au  the 

.      ..  A       1   1^  T_     T_  ^   J  .^.         creditore  should 

tection  01  a  debtor,  who  has  executed  a  composition  be  parties  to 
deed,  that  all  his  creditors  should  assent  to  its  "^  a  ee . 
provisions ;  otherwise  he  will  remain  liable  to  be 
sued  by  dissentient  creditors,  and  he  may  be  ad- 
judicated bankrupt  upon  the  petition  of  any  such 
creditor  (/).  Nevertheless,  where  a  debtor  and 
his  principal  creditors  are  anxious  to  wind  up  the 
estate  without  recourse  to  the  Court,  a  composition 
deed  is  sometimes  resorted  to,  and  the  risk  that  the 


(d)  Mackinnon  v.  Stewart^  1 
Sim.  N,  S.  88  ;  Monte/lore  v. 
Broum,  7  H.  &  C.  241,  266. 

(e)  Bankruptcy  Act,  1869 
(32  &  33  Vict,  c.  71),  s.  G, 
subs.  1. 

(/)  The  Bankruptcy  Acts 
of  1849  and  1861  contained 
proyisions  rendering  composi- 
tion deeds,  if  assented  to  by 
a  statutory  majority  of  the 
creditors,  and  executed  with 
certain  formalities  and  duly 
restored,  binding  upon  all  the 
creditors.     It  was  held,  how- 


ever, that  such  a  deed  could 
not  be  effectual  under  the 
Act  of  1861,  unless  it  were  for 
the  benefit  of  all  the  creditors 
equally,  and  unless  its  pro- 
visions were  reasonable.  The 
reports  fix)m  the  year  1861 
until  after  the  passing  of  the 
Act  of  1869,  contain  many  cases 
relating  to  these  requirements, 
and  the  earlier  of  these  cases 
were  cited  and  commented  on 
in  the  preceding  edition  of 
this  volume.  The  principle 
on  which  these  decisions  were 
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Compoaition 
under  the  Bank< 
ruptcy  Act, 
1869,  8.  126. 


arrangement  may  be  rendered  abortive  by  the 
action  of  a  dissentient  creditor  is  either  obviated 
by  means  of  an  agreement  that  any  such  creditor 
shall  be  paid  in  full,  or  is  disregarded. 

The  Bankruptcy  Act,  1869,  pravides(gr)  that  the 
creditors  of  a  debtor,  unable  to  pay  his  debts,  may, 
without  any  proceedings  in  bankruptcy,  by  an 
extraordinary  resolution,  resolve  that  a  composition 
shall  be  accepted  in  satisfaction  of  the  debts  due 
to  them  by  the  debtor.  And  the  extraordinary 
resolution  may  provide,  that  the  terms  of  the  com- 
position be  embodied  in  a  deed  between  such 
parties,  and  containing  such  covenants  for  the 
payment  of  the  composition,  and  for  protecting  and 
releasing  the  debtor,  and  such  other  covenants,  and 
such  provisions  for  securing  the  composition,  either 
by  assignment  of  property,  or  by  inspection  of  the 
debtor's  business  or  otherwise,  as  the  nature  of  the 
case  may  require,  and  as  the  resolution  may 
specify  in   particular  or    general  terms  (h).    The 


founded  remains  applicable  to 
compositions  under  ss.  28  & 
126  of  the  Act  of  1869  (Ex 
parte  Cobb,  L.  R.  8  Ch.  727, 
see  also  Ex  parte  Gibbs,  ih.,  10 
Ch.  382,  Ex  parte  Terrell,  4 
Ch.  D.  293) ;  but  as  questions 
arising  on  the  point  are  now 
exclusively  raised  upon  the 
application  to  register  the 
resolution  accepting  a  com- 
position, and  not  upon  the 
composition  deed  (if  any), 
which  embodies  the  terms  of 


the  resolution,  and  which  can 
only  be  executed  after  the  reso- 
lution has  been  registered,  it  is 
considered  that  a  discu^ion  of 
these  cases  is  no  longer  suit- 
able to  a  work  which  deals 
only  with  conveyancing.  They 
will  be  found  cited  and  re- 
ferred to  in  the  Digest  to  the 
Law  Reports,  sub  w.  Credi- 
tors' Deed. 

(g)  S.  126. 

(A)  Bankruptcy  Rules,  1870, 
r.  281. 
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resolution  must  be  registered  in  bankruptcy,  and 
after  registration  wiU  be  binding  upon  aU  the  cre- 
ditors whose  names  and  addresses  and  the  amount 
of  whose  debts  are  shown  in  the  statement  of  the 
debtor  produced  to  the  meetings  at  which  the 
resolution  was  passed,  but  will  not  affect  the  rights 
of  any  other  creditors  (i). 

Provision  is  also  made  for  a  change  from  bank-  change  from 
ruptcy  to  composition,  the  trustee  being  enabled  (A;),  composition 

» .t       .1  .•  A  •!  1    i'  /»ji       nnder  the  Bank- 

With  the  sanction  ot  a  special  resolution  of  the  mptcyAct,  i869, 
creditors,  passed  at  a  meeting,  of  which  notice  has 
been  given  specifying  the  object  of  such  meeting, 
to  accept  any  composition  offered  by  the  bankrupt, 
or  assent  to  any  general  scheme  of  settlement  of 
the  affairs  of  the  bankrupt  upon  such  terms  as  may 
be  thought  expedient,  and  with  or  without  a  con- 
dition that  the  order  of  adjudication  is  to  be  an- 
nulled,  subject,   nevertheless,   to  the   approval   of 


(t)  Bankruptcy  Act,  1869, 
8. 126,  subs.  6  ;  Wilson  y,  Bre»- 
lauer,  2  C.  P.  D.  814,  and 
cases  there  referred  to.  It  is 
the  duty  of  the  registrar  to 
examine  the  resolution,  and  he 
may  hear  any  creditor  who 
may  have  given  notice  of  his 
desire  to  be  heard  thereon, 
and  may  register  or  refuse  to 
register  the  resolution  at  his 
discretion,  but  subject  to  the 
right  of  the  debtor  and  of  any 
creditor  who  may  have  been 
heard,  to  appeal  from  the  de- 
cision.     (Bankruptcy    Rules, 


1 870,  r.  295,  and  see,  amongst 
other  cases,  Ex  parte  Page,  2 
Ch.  D.  323  ;  Ex  parte  Walter, 
ib.  326 ;  and  Ex  parte  Terrell, 
4  Ch.  D.  293.)  The  state- 
ment of  the  case  of  Glegg  v. 
Gilhey,  2  Q.  B.  D.  6  (on  appl. 
p.  209),  shows  the  ordinary 
course  of  proceeding  under  the 
last-mentioned  rule,  and  may 
also  be  referred  to  for  some  in- 
formation as  to  the  provisions 
which  are  usual  in  such  deeds. 
See  also  Ex  parte  Monkhcmse, 
1  Ch.  D.  287. 
(k)  By  8.  28. 
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Ab  to  the  f  onn 
of  oompoBiiion 
deeds. 


the  Court,  to  be  testified  by  the  judge  of  the  Court 
signing  the  instrument  containing  the  terms  of  such 
composition  or  scheme,  or  embodying  such  terms 
in  an  order  of  Court ;  and  the  Court,  if  it  approves 
the  composition  or  scheme,  is  to  annul  the  adjudi- 
cation upon  the  application  of  any  person  interested. 
The  provisions  of  the  composition  or  general  scheme 
may  be  enforced  by  the  Court,  and  the  approval 
of  the  Court  is  conclusive  and  binding  on  all  cre- 
ditors (l.) 

The  form  of  a  composition  deed  is  dependent 
upon  and  varies  with  the  circumstances  of  each 
case,  and  the  object  the  parties  have  in  view. 

A  conveyance  and  assignment  of  a  debtor's  estate 
and  effects  does  not  differ  materially  from  an  ordi- 
nary conveyance  and  assignment  in  trust  for  sale, 
except  that  (unless  the  deed  be  made  in  bankruptcy) 
the  creditors  are  parties,  and  the  trusts  of  the 
monies  to  aiise  from  the  sale  are  declared  to  be 
for  their  benefit.  These  trusts  are  generally  either 
for  distribution  of  the  whole  proceeds  rateably 
among  the  creditors,  in  accordance  with  the  practice 
in  bankruptcy,  or  for  payment  to  the  creditors  of  a 
stated  composition  upon  their  debts.      The  deed 


(l)  The  following  recent 
cases,  which  have  been  decided 
on  the  construction  of  s.  28, 
may  be  here  referred  to — 
West  V.  JBakery  1  Ex.  D.  44 
(set -off  after  acceptance  of 
composition) ;  JEx  parte  Russell^ 
2  Ch.  D.  424  (rights  of  ere- 
ditors  who  had  agreed  to  be 


postponed)  ;  Ex  parte  Tur- 
quandf  3  Ch.  D.  445  (position 
of  a  surety) ;  Crew  y.  Terrpf 
2  C.  P.  D.  403  (right  of  un- 
satisfied execution  creditor); 
and  also  £x  parte  Neishndj 
4  Ch.  D.  515  (enforcing  com- 
position). 
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generally  concludes  with  a  release  to  the  debtor  by 
his  creditors. 

A  composition  deed  in  the  more  strict  accepta- 
tion of  the  term  is  a  deed  whereby  the  debtor 
either  alone,  or  in  conjtmction  with  a  surety, 
covenants  (m)  to  pay  a  stated  composition  to  his 
creditors,  either  by  one  payment  or  by  instalments, 
and  either  accompanied  by  bills  of  exchange  or 
promissory  notes,  and  either  with  or  without 
the  intervention  of  a  trustee.  This  is  followed 
by  a  declaration  by  the  creditors  that  they  will 
accept  the  composition  in  full  of  their  demands, 
and  that,  upon  payment  of  the  composition,  the 
deed  may  be  pleaded  in  bar  to  an  action  by  a 
creditor. 

A  letter  of  licence  is  an  agreement  between  the  Letter  of  licence, 
debtor  and  his  creditors  that  the  latter  shall  for  a 
specified  time  suspend  their  claims,  and  allow  the 
debtor  to  carry  on  his  business  at  his  own  dis- 
cretion. It  is,  however,  usually  accompanied  by  a 
provision,  that  the  business  shall  be  carried  on 
under  the  inspection  and  control  of  persons  nomi- 
nated by  the  creditors,  Avho  are  called  inspectors, 
and  it  then  becomes,  and  is  termed  a  deed  of  in- 
spectorship. A  deed  of  this  kind  usually  contains  Deed  of 
a  licence  by  the  creditors  to  the  debtor  to  carry  on 
his  business  for  a  specified  time,  under  the  in- 
spection and  control  of  the  inspectors,  to  whom  a 
power  is  generally  given  to  extend  the  period.     The 

(m)  See  Dewhirst  v.  JoneSy  3  cellor  in  Ex  parte  Cockbur?i, 
H.  &  C.  60 ;  but  see  also  the  Be  Smith,  12  W.  R.  184  and 
judgments  of  the  Lord  Chan-     673. 
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debtor  then  enters  into  covenants  to  cany  on  the 
business  under  the  direction  of  the  inspectors,  and 
on  breach  of  his  covenants  and  upon  the  request  of 
the  inspectors,  to  convey  and  assign  his  whole 
estate  and  effects  to  them  upon  trust  for  con- 
version and  distribution  among  the  creditors, 
Various  powers  are  given  to  the  debtor  acting 
under  the  directions  of  the  inspectors  for  carrying 
on  and  realising  his  estate,  and  also  to  the  in- 
spectors (n.)  For  the  details  and  forms  of  them 
the  reader  is  referred  to  the  precedents. 

(n)  As  to  inspectorship  v.  GvUbey^  2  Q.  B.  D.  6, 209 ; 
in  composition  deeds  under  also  Ex  parte  Monkhomf  1 
B.  126  and  rule  281,  see  Gle^g     Ch.  D.  287. 


J 
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LXX. 

CONVEYANCE  and  assignment  of  freeholds,  lease-    pmcbdest  lxx. 
HOLDS  and  a  pension  (a),  and  covenant  to  surrender  oonvbyascb  ahd 

...  .  77  ASSIGNMENT  OF 

COPYHOLDS,  to  trustees  upon  trust  to  sell  and  apply   ^j^^  estate  in 

TRUST  TO  PAY 

DEBTS. 


(a)  The  pension  refen*ed  to  was  a  pension  for  past  services,  and  Validity  of  an 
might  therefore  be  aliened  {Benty,  Dent,  L. E.  1  P.  & M.  366),  although  assignment  of 
a  pension  for  supporting  the  grantee  in  the  performance  of  future  ^'^sions,  mli- 
duties  is  inalienable  {Davis  v.  TJie  Duke  of  Marlboroughy  1  Swan.  74,  gaUries,  '&c. 
79,  Dyer,  2a ;  Ex  parte  BaUtne,  4  B.  &  Ad.  690).  The  half-pay  of 
an  officer,  which  is  in  the  nature  of  a  retainer  for  future  services, 
cannot  be  assigned  {Hnrty  v.  Odium,  3  T.  E.  681 ;  LidderdaU  v.  The 
Duke  of  Montrose,  4  T.  E.  248 ;  Stone  v.  Lidderdale,  2  Ans.  533) ;  nor, 
A  fortiori^  his  fuU  pay ;  {Barwick  v.  Reade,  1  H.  Black.  627) ;  and 
by  the  47  Geo.  3,  c.  25,  s.  4,  all  assignments  by  officers  or  their 
widows  of  half-pay  or  pensions  are  void ;  see  Lloyd  v.  Cheetham, 
3  Giff.  171,  though  the  contrary  appeal's  to  have  been  decided  in 
Knight  v.  Bulkdey,  27  L.  J.  N.  S.  Ch.  592 ;  5  Jur.  N.  S.  Oh.  817. 
This  Act  does  not,  however,  apply  to  an  assignment  of  his  pension 
by  a  retired  military  officer  in  the  East  India  Company's  service, 
(Jleald  V.  Hay^  3  Giff.  467 ;  see  also  Dent  v.  Dent^  and  Carew  v. 
Cooper,  4  Gifif.  619 ;  33  L.  J.  N.  S.  Oh.  289 ;  10  Jur.  N.  S.  Ch.  11, 
which  case  was  eventually  compromised  on  appeal;  and  com- 
pare Ex  parte  Hawker,  L.  E.  7  Ch.  214,  and  the  cases  there 
cited.  The  salary  of  the  assistant  parliamentary  counsel  to  the 
Treasury  was  held  not  to  be  assignable  {Cooper  v.  Reilly,  2  Sim. 
560 ;  8,  C,  1  Euss.  &  Myl.  560) ;  nor  the  compensation  granted  to  a 
public  officer  on  the  reduction  of  the  offices  in  his  department  under 
the  4  &  5  Will.  4,  c,  24,  amended  by  the  22  Vict.  c.  26  ( Welle  v. 
Foster,  8  M.  &  W.  149;  see,  too,  Priddy  v.  Rose,  3  Mor.  86; 
McCarthy  v.  Gould,  1  Ball  &  Beatt.  389;  but  see  Tuhs'mU  v. 
Boothhy,  10  Sim.  542,  551  n.).  Military  piizo,  when  captured,  is 
capable  of  being  assigned  by  the  captor  before  any  interest  in  it 
has  been  vested  in  him  by  a  grant  from  the  Crown  {Alexandtr  v. 
The  I  hike  of  Wellington,  2  Euss.  &  Myl.  35) ;  and  an  assignment  of 
the  profits  of  a  canonry  of  "Windsor  is  valid  [Grenftll  v.  The  Dean 
and  Canons  of  Windsi/r,  2  Beav.  544).  So,  too,  are  the  emoluments 
of  a   felloT7  of  a  college  {Feistel  v.  King^s  ColL   Camb.,  10  Beav. 
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PBSOIDKHT  LXX. 


OOKYSTAHGB  AND 

AS8I0NMENT  OF 

RIAL  B8TAIB  IN 

TBU8T  TO  PAT 

DEBTS. 

1.  Parties. 


2.  Becitalthat 
the  grantor  is 
seised  and  pos- 
sessed (subject 
to  certain 
charges)  of  free- 
holds, copyholds, 
and  leaseholds; 

S. — and  of  a 
pension; 


4. — that  he  has 
granted  annui- 
ties not  charged 
on  his  estates ; 


the  purchase  money  in  payment  of  debts,  and  in 
the  PURCHASE  of  a  jointure  rent-charge,  and  of 

ANNUITIES  (6). 


THIS  INDENTURE  made  the 


day  of 


18- 


Between  A.  B.  of  &c.[grantor]f  of  the  one  part,  and  CD. 
of  &c.,  E.  F.  of  &c.,  and  G.H.  of  &c.  [trustees],  of  the  other 
part ;  Whereas  the  said  A.  B.  is  seised  and  j)ossessed  of 
and  entitled  to  considerable  freehold  copyhold  and  lease- 
hold estates  in  England  Wales  and  Ireland,  subject  to  a 
jointure  rent-charge  to  X,  Y.  during  her  life,  and  also 
subject  to  several  moiigages  annuities  and  other  charges 
affecting  the  same  premises  or  parts  thereof:  And  whereas 
the  said  A.  B.  is  possessed  of  and  entitled  to  a  pension  or 

annual  sum  of  £ granted  to  him  dm-ing  his  life  by 

,  subject  to  the  said  mortgages  annuities  and  other 


charges  or  some  of  them :  And  whereas  (besides  the 
said  mortgages  annuities  and  other  chai-ges  affecting,  the 
said  estates  and  pension  or  some  of  them  as  aforesaid) 
tlie  said  A.  B.  has  granted  or  become  bound  to  pay  to  or 

491  ;  but  see  Berkeley  y.  King's  Coll.  Camh.,  lb.  602).  The  salo 
of  any  office  connected  with  the  administration  of  justice  is 
expressly  prohibited  by  the  5  &  6  Edw.  6,  c.  16,  and  it  has  been 
decided  that  the  clerkship  of  the  peace  is  an  office  within  the  intent 
of  the  statute  (Palmer  t.  Bate,  2  Brod.  &  Bing.  673 ;  S.C.6  Moore, 
28.  See,  too,  Palmer  v.  Vaiajhan,  3  Swan.  173;  The  Corporation  of 
Liverpool  v.  Wright,  Johns.  359,  and  Arhuthnot  v.  Kortoti,  o  Moore, 
P.  C.  219.)  But  the  office  of  clerk  to  the  deputy  registrar  of  the 
Prerogative  Court  of  Canterbury  was  not  within  tho  statute ;  nor 
was  the  assignment  of  the  profits  of  that  office  otherwise  invalid 
{Aaton  T.  Gioinnell,  3  You.  &  Jor.  136).  Tho  annuity  awarded  to  a 
country  commissioner  of  bankrupts  under  the  58th  sect,  of  the  Act 
of  the  5  &  6  Yict.  c.  122,  is  assignable,  and  passed  to  assignees  under 
an  insolvency  {Spooner  v.  Payne,  1  De  G.  Mac.  &  Gor.  353). 

(&)  This  deed,  being  voluntary  by  the  debtor,  is  revocable  by  him 
at  any  time  before  it  has  been  communicated  to  or  aoted  upon  by 
the  creditors  (sue  supra,  p.  514,  n.  (a),  and  the  cases  there  dted}. 
If  it  comprise  the  grantor's  whole  property,  its  execution  will  be  an 
act  of  bankruptcy  (supra,  p,  615). 
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for  the  benefit  of  or  in  trust  for  several  persons  certain    pubokmht  lxx. 
annuities  to  a  considerable  amount,  which  are  not  at  pre-  conyktinoe  asd 

.       1_  J  XI-  'J  X    X  i»x"L  x-L        fAaSIGNMENT    OP 

sent  charged  upon  the  said  estates  or  any  of  them  or  the  \j^^  estate  in 
said  pension,  and  is  also  indebted  to  several  persons  by     ™^®^  ^**  '^^ 

bonds  and  other  specialties  in  several  sums  of  money  ; 

which  are  not  .at  present  charged  on  the  said  estates  or  indebted  by 

pension,  and  is  also  indebted  to  several  persons  by  simple  specialty  ap<i^ 

•^  .  Bunple  contract ; 

contract:  And  whereas  the  said  A.  B.  is  desirous  of  5.__thathei8 
makin£(  provision  for  the  payment  of  the  principal  monies  desirous  of 

"  "^  ^  .  making  provision 

charged  upon  the  said  estates  or  otherwise  owing  by  him  for  the  discharge 
as  hereinbefore  is  mentioned  and  the  interest  for  the  same ;  annuities,  and 
and  also  for  the  repurchase  of  the   several   annuities  "*c"™^ra°<5^- 
charged  upon  the  said  estates  or  otherwise  granted  or 
secured  by  him  as  hereinbefore  is  mentioned ;  and  for  the 
payment  of  all  arrears  and  future  payments  of  the  same 
annuities  respectively  until  such  repurchase ;  and  in  order 
thereto  has  agreed  to  make  such  conveyance  and  assign- 
ments and  to  enter  into  such  covenants  as  are  hereinafter 
mentioned  and  contained  :  NOW  THIS  INDENTUEE   6.  Testatum ; 
WITNESSETH  that,  for  effectuating  the  said  desire,  toXsf"'''*'' 
and  in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  premises,  he  the  said  A.  B.  doth  hereby  grant 
unto  the  said  C.  D.,  E.  F.  and  G.  H.  their  heirs  and 
assigns.  All  and  singular  the  manors  or  lordships  mes-  7.  Parcels ; 
suages  lands  and  hereditaments  situate  in  the  counties  of  estates  of  inhe- 
and or  either  of  them  of  or  to  which  the  said  "**°®®' 


A,  B.  or  any  person  or  persons  in  trust  for  him  is  or  are 
seised  or  entitled  for  any  estate  of  freehold  and  inheritance 
in  possession  reversion  remainder  or  expectancy.  Together 
with  the  rights  easements  and  appurtenances  to  the  said 
hereditaments  or  any  of  them  appertaining,  or  with  the 
same  or  any  of  them  now  or  heretofore  enjoyed  or  reputed 
as  part  or  member  thereof  or  appurtenant  thereto,  And 
ALL  the  estate,  &c.  [Estate  Clause]  :  (except  nevertheless 
out  of  this  present  grant  such  messuages  lands  and  here- 
ditaments as  the  said  A.  B.  has  contracted  to  sell) :  To 
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CONYETAKCB  AKD 

ASSIQTTHEKT   OF 

RBAL  ESTATE  IN 

TRUST  TO  PAY 

DEBTS. 


16. — and  renew, 
if  necessary ; 


— and  subject 
thereto,  upon 
the  trusts  after 
declared. 


17.  Power  to 
raise  money  by 
mortgage  for 
the  I'enewal  of 
leases. 


18.  Further 
testatum ; 
— assignment 
to  the  trustees. 


respectively  of  such  survivor,  shall,  out  of  the  rents 
annual  produce  thereof  pay  the  rents  and  annual  sums 
reserved  in  and  by  the  leases  thereof  respectively,  and 
perform  and  observe  the  covenants  and  conditions  in  the 
said  leases  respectively  contained  and  on  the  part  of  the 
several  lessees  or  their  respective  executors  adminis- 
trators or  assigns  henceforth  to  be  performed  or  ob- 
served, And  shall,  (if  the  said  trustees  or  trustee  for 
the  time  being  shall  think  fit),  from  time  to  time  as 
occasion  shall  require  in  the  ordinary  course  of  renewal, 
use  their  and  his  best  endeavours  to  obtain,  on  the  accus- 
tomed or  any  other  reasonable  terms,  a  renewed  lease  or 
leases  of  such  of  the  said  leasehold  premises  as  shall  be 
held  for  a  lease  or  leases  ordinarily  renewable,  and  shall 
make  and  do  all  such  surrenders  and  things  as  shall  be 
requisite  or  expedient  for  obtaining  such  renewals :  And 
SUBJECT  thereto  shall  stand  seised  and  possessed  of  the 
said  leasehold  premises  upon  the  trusts  and  for  the  in- 
tents and  purposes,  and  with  and  subject  to  the  powers 
provisoes  agreements  and  declarations  hereinafter  declared 
expressed  and  contained  concerning  the  same  :  Provided 
ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  it  shall 
be  lawful  for  the  said  C.  D.,  E.  F,  and  G.  H.  and  the 
survivor  and  survivors  of  them  and  the  executors  or  admi- 
nistrators of  such  survivor,  to  raise  any  money  which  shall 
be  required  for  the  renewal  of  any  such  lease  as  aforesaid 
by  mortgage  of  the  hereditaments  to  be  taken  by  renewal 
as  aforesaid,  and  to  enter  into  execute  and  do  all  such 
arrangements  assurances  and  things  as  shall  be  necessary 
or  expedient  for  the  purpose  of  effectuating  any  such 
mortgage,  and  no  mortgagee  advancing  any  money  upon 
any  mortgage  purporting  to  be  made  under  this  power  shall 
be  bound  to  see  that  such  money  is  wanted  or  that  no  more 
than  is  wanted  is  raised :  AND  THIS  INDENTUEE 
ALSO  WITNESSETH  that,  for  further  effectuating  the 
said  desire,  and  in  consideration  of  the  premises,  he  the 


J 
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said  A.  B.  doth  hereby  assign  unto  the  said  C.  D.,  E.  F.    tosqkdent  lxx. 
and  G.  H.  their  executors  administrators  and  assigns,  All  cojivbyanck  and 

that  the  said  pension  or  annual  sum  of  £ granted  to    ^^^^  bstate  in 

the  said  A.  B.  by  the  said ,  and  all  the  accruing  pay-     ^^^^^g^g^^^ 

ments  of  the  same,  and  all  the  estate  [Estate  clausel :  — - — ; 

'  ^  ,        19.  Parcels  ; 

Together  with  power  to  demand  sue  for  recover  receive  —the  pension ; 
and   give   effectual   discharges  for  the   said  pension   or  —with  power 
annual  sum,  or  any  part  thereof,  in  the  name  of  him  the  oq.  Habendum  • 
said  A.  B.,  his  executors  or  administrators  (c) :  To  have  -^^  *''"!*^  , 

^  ^  after  declareu. 

AND  TO  HOLD  the  premises  lastly  hereinbefore  exj^ressed 

to  be  hereby  assigned,  (subject  to  the  mortgages  annuities 

and  other  charges  or  incumbrances  affecting  the  same), 

unto  the  said  C.  D.,  E.  F.  and  G.  H.  their  executors 

administrators  and  assigns,  upon  the  trusts  and  for  the 

intents  and  purposes,  and  with  and  subject  to  the  powers 

provisoes  agreements  and  declarations  hereinafter  declared 

expressed  and  contained  concerning  the  same  :  And  it  is  21.  Declaration 

HEREBY  agreed  and  declared,  that  the  said  C.  D.,  E.  F.  ghaii  hoid'^all 

and  G.  H.,  tlieir  heirs  executors  administrators  and  as-  the  property  in] 

'  trust  for  sale ; 

signs  shall  stand  seised  and  possessed  of  the  said  freehold 
copyhold  and  leasehold  premises  and  pension  hereinbefore 
expressed  to  be  hereby  granted  covenanted  to  be  sur 
rendered  and  assigned  respectively,  Upon  trust  that  they 
the  said  €•  D,,  E,  F.,  and  G.  H,  or  the  survivors  or  sur- 
vivor of  them  or  the  executors  or  administrators  of  such 
survivor,  shall,  as  soon  as  conveniently  may  be,  sell  the 
said  premises  and  pension,  either  together  or  in  parcels, 
and  either  by  public  auction  or  private  contract,  and  either 
discharged  from  or  subject  to  the  morts^ages  annuities 
and  oth'r  charges  or  incumbrances  affecJg  L  same,  and 
either  with  or  without  any  special  or  other  stipulations  as 
to  title  or  evidence  or  commencement  of  title  or  otherwise, 
and  may  buy  in  and  rescind  or  vary  any  contract  for  sale, 
and  resell,  without  being  answerable  for  loss  occasioned 

(c)  See  snpra,  p.  443,  ii« 
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22.— and  to 
apply  the  pur- 
chase monies 


pRBCKDBTiT  Lxx.  thereby,  and  may,  for  the  purposes  aforesaid  or  any  of 
C05VETANCE  AND  them,  enter  into  execute  and  do  all  such  aiTangements 

assurances  and  things  as  they  or  he  shall  think  fit ;  And 
shall  out  of  the  monies  which  shall  arise  from  such  sales, 
pay  the  expenses  incurred  in  or  about  the  same,  and  shall 
stand  possessed  of  the  residue  of  the  same  monies,  and 
also  the  rents  and  profits  of  the  said  freehold  copyhold 
and  leasehold  premises,  and  also  the  accruing  payments 
of  the  said  i>ension,  or  the  unsold  pai-ts  thereof  respec- 
tively for  the  time  being,  (but  without  prejudice  to  the 
provisions  hereinbefore   contained  for   payment  of  the 
rents  to  become  j)ayable  in  respect  of  the  said  leasehold 
premises  respectively,    and   for  renewal    of  the  leases 
thereof  respectively),  Upon  trust  that  the  said  C.  D., 
E.  F.  and  G.  H.  or  the  survivoi*s  or  survivor  of  them 
or  the  executors  or  administrators  of  such  survivor,  shall 
in  the  first  place,  out  of  the  same,  pay  and  discharge 
the  charges  and  incumbrances  afiecting  the  said  premises 
hereinbefore  expressed  to  be  hereby  granted  covenanted 
to  be  sun'endered  and  assigned  respectively,  (including 
the  monies  to  become  payable  for  the  renewal  of  any 
lease  or  leases  under  the  provision  in  that  behalf  herein- 
before  contained,   and  the  monies  to   become  payable 
under  the  provisions  hereinafter  contained  or  otherwise 
for   the   repurchase   of  any   annuity   or   annuities  now 
charged  upon  the  same  premises  respectively  or  any  of 
them),  according  to  their  respective  priorities,  and  so 
far  only  as  the  same  respectively  ought  to  have  prefer- 
ence or  i)riority  as  specific  charges  or  liens  on  the  same 
premises  respectively.  And  shall  stand  possessed  of  the 
residue,  which  shall  remain   after  answering  the  trust^j 
and  j}urposes  aforesaid,  of  the  monies  to  arise  from  sucli 
sales  as  aforesaid,  and  of  the  said  rents  and  profits  and 
accruing  pa}Tnents  of  the  said  pension :  Upon  trust  that 
they  or  he  shall,  in  the  first  i)lace,  out  of  the  same  pay 
and  satisfy  all  thq  expenses  of  or  relating  to  the  prepare- 


28. — ^in  dis- 
charge of  the 
rentchoige, 
mortgages,  an- 
nuities, and 
incumbrances 
specifically 
charged  in  due 
order  ; 


24. — and  stand 
possessed  of  the 
residue  of  the 
said  monies : 


—upon  trust  to 
pay  costs  ; 
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tion  and  execution  of  these  presents,  and  also  the  expenses  MWM>wre  !•«. 
incurred  in  or  about  the  execution  of  the  trusts  and  powers  ooimsTAvci  akd 
of  these  presents ;  And  shall,  in  the  next  place,  pay  and    IISull^tate'ik 
apply  the  same  in  or  towards  payment  of  such  and  such     ''^^^  '°  ^^^ 
parts  of  the  debts  and  sums  of  money  owing  by  the  said  «^     ;' 

*^  .  ''  °      -^  25.— and  in  difl- 

A.  B.,  and  the  mterest  due  and  to  grow  due  for  such  of  charge  of  debts 

.1  J  -Lx  j»  •    A         1  -I    ^^^  annuities 

the  same  debts  or  sums  of  money  as  carry  mterest,  and  not  specificaUy 
of  the  monies  which  shall  become  payable  under  the  pro-  ^^^^''^  J 
visions  hereinafter  contained  for  the  repurchase  of  any 
annuity  or  annuities  granted  or  secured  by  the  said  A.  B., 
and  the  interest  thereof  respectively,  and  of  the  arrears 
and  growing  payments  of  the  same  annuities  respectively, 
until  the  same  respectively  shall  be  repurchased,  as  shall 
not  have  been  paid  or  satisfied  under  the  trust  herein- 
before contained  for  paying  or  satisfying  the  charges  or 
incumbrances  affecting  the  premises  which  shall  be  so 
respectively  sold  as  aforesaid,  such  payment  to  be  made  26.— and  to  pay 

.-  -  •     -x        A  the  surplus  to 

pan  passu  without  any  preference  or  priority :  And  shall  the  grantor. 

stand  possessed  of  the  surplus  (if  any)  which  shall  remain 

after  answering  the  trusts  and  purposes  aforesaid,  In  trust 

for  the  said  A.  B.  his  executors  and  administrators,  as  27.  Trustees  to 

allow  debts  and 

part  of  his  personal  estate :  Provided  always  and  it  is  claims  on  such 
hereby  agreed  and  declared,  that  it  shall  be  lawful  for  the  shaU  tWn^    *^ 
said  C.  D.  E.  F.  and  G.  H.  and  the  survivors  and  sur-  ^^^^'  *?^  *^ 

compromise  at 

vivor  of  them  and  the  executors  or  administrators  of  such  discretion. 
survivor,  to  pay  or  allow  any  debt  or  debts  and  sum  or 
sums  of  money  claimed  from  the  said  A.  B.  upon  any 
evidence  the  said  trustees  or  trustee  for  the  time  being 
shall  think  proper,  and  to  pay  or  allow  such  interest  upon 
the  said  debts  and  sums  of  money  or  any  of  them,  as  they 
or  he  shall  think  proper,  and  to  adjust  settle  submit  to 
arbitration  compromise  and  compound  any  debt  or  debts 
owing  by,  or  any  claims  or  demands  upon,  the  said  A.  B., 
in  such  manner  and  upon  such  terms  as  the  said  trustees  28.  Po^er  to 
or  trustee  shall  think  proper:  Provided  always,  and  it  is  J^^^J^^and 
hereby  agreed  and  declared,  that  it  shall  be  lawful  for  the  annuities ; 
vol  v.  m  m 
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29.— Rndto 
allow  annaities 
notwitkstandiiig 
defects  in  the 
securities. 


80.  Power  for 
the  grantor  to 
direct  that 
annaities  not 
specifically 
charged  shall 
be  considered 
to  haye  been 
specifically 
chai^ged  from 
the  date  of  their 
grant. 
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said  C.  D.  E.  F.  and  G.  H.  and  the  survivors  and  B^^ 
vivor  of  them  and  the  executors  or  administrators  of  such 
survivor,  to  purchase  the  said  jointure  rent-charge  for 
such  sum  of  money  as  they  or  he  shall  think  proper,  and 
to  repurchase  any  annuity  or  annuities  granted  or  secured 
by  the  said  A.  B.  either  at  the  price  or  prices  stipulated 
or  agreed  upon  for  such  repurchase  in  the  original  grant 
or  grants  of  such  annuity  or  annuities  respectively,  or  for 
such  other  price  or  prices  as  the  said  trustees  or  trustee 
shall  think  proper,  and  to  allow  such  interest  upon  the 
price  or  prices  for  the  repurchase  of  any  such  annuity  or 
annuities  as  they  or  he  shall  think  proper  :  And  also  to 
admit  the  validity  of  any  annuity  or  annuities  granted  or 
secured  by  the  said  A.  B.  before  the  execution  of  these 
presents  and  to  repurchase  the  same,  and  pay  and  satisfy 
any  arrears  or  future  payments  thereof,  notwithstanding 
any  informality  or  defect  in  any  security  or  securities  for 
the  same  respectively :  Provided  always,  and  it  is  hereby 
agreed  and  declared,  that  it  shall  be  lawful  for  the  said 
A.   B.  his  executors  or  administrators,  at  any  time  or 
times  hereafter,  by  deed  or  instrument  in  writing,  to 
direct  that  any  annuity  or  annuities  granted  or  secured 
by  him  before  the  execution  of  these  presents,  and  not 
at  present  charged  or  effectually  charged  upon  any  of 
the  said  premises  hereinbefore  expressed  to  be  hereby 
granted  covenanted  to  be  surrendered  and  assigned  re- 
spectively, shall  be  deemed,   (subject  and  without  pre- 
judice to  the  charges  and  incumbrances  then  affecting 
tlie  same  premises  respectively),  to  have  been  specifically 
charged  upon  all  the  said  premises  respectively  at  the 
time   or  respective  times  of  granting  or  securing  the 
same  annuity  or  annuities  respectively,  and  in  every  case, 
(subject  and  without  prejudice  as  aforesaid),  the  money 
to  become  payable  for  the  repurchase  of  such  annuity  or 
annuities  respectively  under  the  provisions  hereinbefore 
contained,  and  for  the  arrears  and  futm*e  payments  thereof 
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nntil  such  repurchase,  shall  be  paid  in  such  order  with  PMCBDmiT  lxx. 
such  priority  and  in  such  manner  in  all  respects  under  oonykyakos  and 
the  trusts  hereinbefore  declared  as  if  the  same  annuity   ^^^^giJ 
or  annuities  respectively  had  been  specifically  charged  on     ^^^^  ^  ^^"^ 
the  said  premises  respectively  at  the  time  or  respective  


times  of  the  granting  thereof  respectively  (d) :  Provided  si.  Power  of 
ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  it  y^^^ 
shall  be  lawful  for  the  said  C.  D.,  E.  F.  and  G.  H. 
and  the  survivors  and  survivor  of  them  and  the  heirs 
executors  or  administrators  of  such  survivor,  before  all 
the  said  hereditaments  hereinbefore  expressed  to  be 
hereby  granted  shall  be  sold,  at  their  and  his  discretion 
to  demise  all  or  any  of  the  same  premises  for  any  term  of 
years  not  exceeding  twenty-one  years,  to  take  effect  in 
possession  or  within  six  calendar  months  from  the  making 
of  the  demise,  so  as  there  be  reserved  the  best  yearly 
rent  or  rents  to  be  incident  to  the  immediate  reversion 
that  can  be  reasonably  gotten  without  taking  anything 
in  the  nature  of  a  fine  or  premium,  and  so  as  there  be 
contained  in  every  such  demise  a  condition  of  re-entry  for 
non-payment  of  the  rent  or  rents  thereby  reserved,  and 
so  as  the  lessee  or  lessees  do  execute  a  counterpart 
thereof,  and  do  thereby  covenant  for  the  due  payment  of 
the  rent  or  rents  thereby  reserved,  and  be  not  made 
dispunishable  for  waste  (e).    In  witness,  &c. 


(d)  In  trust  deeds  of  this  nature  a  proviso  is  often  inserted  that  no 
creditor  shall,  by  means  of  the  trust,  obtain  any  fresh  lien  or  charge 
beyond  what  he  previously  possessed ,  but  although,  as  a  matter  of 
caution,  such  a  clause  may  be  desirable,  it  is  not  essential.  See 
cases  cited,  supra,  p.  514,  n.  (a). 

(e)  The  power  of  appointing  new  trustees  has  been  left  to 
23  &  24  Vict.  c.  145,  but  during  the  grantor's  lifetime  and 
before  the  deed  has  been  communicated  to  or  acted  on  by  the 
creditors,  he  can  himself  direct  the  trustees  to  convey  to  whom  he 
pleases, 

X  M  2 
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P&BOBDSNT 
hXXI. 


ASSIQNXBNT 

IN  TRUST 

FOB  ORBDITORS. 

1.  Parties. 


LXXI. 

ASSIGNMENT  by  a  trader  of  his  entire  personal 
ESTATE  in  trust  for  his  creditors  (a). 


2.  Recital  of 
the  trader's 
being  indebted 
and  having 
agreed  to  assign 
his  personal 
estate  to  trustees 
upon  the  trusts 
of  the  present 
de^; 

— and  of  the 
agreement  by 
the  creditors  to 
release  the 
trader. 

3.  Testatum  ; 
— assignment  by 
the  trader  to 
trustees. 


4.  Parcels ; 
— his  entire  per- 
sonal estate. 


THIS  INDENTUKE  made  the 


day  of 


18 — ,  Between  A.  B.  of  &c.  [debtor']  of  the  first  part, 
C.  D.  of  &c.  and  E.  F.  of  &c.  [trustees]  of  the  second 
part,  and  the  several  persons  and  firms  whose  respec- 
tive names  and  addresses  are  specified  in  the  first  and 
second  columns  respectively  of  the  schedule  hereunder 
written,  and  who  ai*e  creditors  of  the  said  A.  B.  for 
the  respective  sums  set  opposite  such  respective  names 
and  addresses  in  the  third  column  of  the  same  schedule 
of  the  third  part :  Whereas  tlie  said  A.  B.  is  indebted 
unto  divers  creditors  in  sums  of  money  w-hich  he  is 
unahle  to  pay  in  full,  and  has  agreed  to  assign  all 
his  pei*sonal  estate  and  effects,  (except  as  hereinafter 
is  mentioned),  unto  the  said  CD.  and  E.  F.,  their 
executors  administrators  and  assigns,  upon  the  ti'usts 
and  in  manner  hereinafter  appearing,  and  in  considera- 
tion of  such  agreement,  the  said  persons  parties  hereto  of 
the  third  part  have  agreed  to  execute  to  the  said  A.  B. 
such  release  as  is  hereinafher  contained :  NOW  THIS 
INDENTURE  WITNESSETH  that,  in  pursuance  of 
the  said  agreement  in  this  hehalf,  and  in  consideration 
of  the  premises,  he  the  said  A.  B.  doth  hereby  assign 
unto  the  said  C.  D.  and  E.  F.  their  executors  admi- 
nistrators and  assigns,  All  and  every  the  stock  in  trade 
goods  household  fumitm'e  monies  securities  for  money 


(a)  This  instrument  may  be  adapted  to  the  provisions  of  s.  28  of 
^he  Bankruptcy  Act,  1869.    See  the  recitals  in  Precedent  LXXIY. 
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credits  and  other  the    personal   estate  and  effects  of      ^^^^™^ 
the  said  A.  B.,  (except  the  wearing  apparel  of  the  said 
A.  B.  and  of  his  wife  and  children)^  And  all  the  estate, 
[Estate  clause] :    To  have  and  to  hold  the  premises 


LXXI. 

ASSIGNMENT 

IN  TRUST 

FOR  OREDITORS. 


hereinbefore  expressed  to  be  hereby  assigned  unto  the  5.  Habendum; 

,  —to  tno 

said  CD.  and  E.  F.  their  executors  administratoi^s  and  trustees ; 
assigns,  Upon  trust  that  the  said  C.  D.  and  E.  F.  or  6.— upon  trust 
the  survivor  of  tliem  or  the  executors  or  administrators  convert  into 
of  such  survivor,  shall  call  in   and  collect  such  parts  ™°°®y' 
of  the  said  premises  as  shall  consist  of  money,  and 
shall  sell  and  convert  into  money  such  parts  of  the  said 
premises  as  shall  not  consist  of  money,  with  power 
for  the  trustees  or  trustee  for  the  time  being  to  accept 
any  composition  for  any  debts  or  monies  owing  to  the 
said  A.  B.,  and  to  allow  time  for  the  payment  of  any  of 
the  said  debts  or  compositions,  and  that  either  with  or 
without  taking  security  for  the  same,  and  with  power 
also  for  the  trustees  or  trustee  for  the  time  being  to  make 
any  such  sale  or  conversion  into  money  as  aforesaid, 
either  by  public  auction  or  private  contract,  and  to  allow 
any  time  or  times  for  payment  of  the  whole  or  any  part 
of  the  purchase  monies,   either  with  or  without  taking 
security  for  tlie  same,  and  generally  upon  and  under  such 
terms  and  conditions  and  at  such  times,  and  in  such 
manner  in  every  respect  as  the  trustees  or  trustee  for  the 
time  being  shall  think  proper  :    And  shall,  out  of  the  —and  pay  ex- 
monies  to  arise  from  such  calling  in  collection  sale  and  ' 
conversion  into  money  as  aforesaid,  pay  the  expenses  of 
preparing  engrossing  and  executing  these  presents,  and 
of  such  calling  in  collection  sale  and  conversion  into 
money  as  aforesaid,  and  all  otlier  expenses  to  be  incun*ed 
in  or  about  the  execution  of  the  trusts  of  these  presents 
or  in  respect  of  the  premises.  And  shall  pay  and  divide  — a»d  diyide 
the  clear  residue  of  the  said  monies  unto  and  among  all  rateabiy  among 
the  creditors  of  the  said  A.  B.,  rateabiy  in  proportion  to  *^®  «^itoii8. 
the  amount  of  their  respective  debt8»  subject  nevertheless 
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I'ESOSDBHT 
LXXI. 

ASSIOHXBHT 

ni  TRUST 

FOB  O&KDITORS. 

7.  Power  of 
attorney  to 
iTustees  to 
recover  debts, 


8.  Power  to 
trustees  to 
employ  the 
trader  as  their 
agent  in  con- 
ducting the 
affairs  of  the 
trust. 


to  the  covenants  and  provisoes  hereinafter  contained: 
And  the  said  A.  B.  doth  hereby  appoint  the  said  C.  D. 
and  E.  F.  and  the  survivor  of  them  and  the  executors 
or  administrators  of  such  survivor  their  and  his  assigns, 
the  attomies  and  attorney  of  him  the  said  A.  B.,  in  his 
name  or  otherwise^  to  ask  enforce  and  receive  payment 
and  delivery  of  all  the  debts  monies  due  goods  chattels 
and  effects  hereinbefore  expressed  to  be  hereby  assigned, 
and  to  adjust  and  settle  and  to  compound  and  submit  to 
arbitration  every  or  any  debt  owing  to  or  by  the  said 
A.  B.y  upon  such  terms  as  they  or  he  shall  think  advan- 
tageous or  expedient,  and  to  give  effectual  releases  and 
discharges,  and,  for  all  or  any  of  the  purposes  aforesaid, 
to  appoint  an  attorney  or  attomies  agent  or  agents,  and 
from  time  to  time  to  revoke  such  appointments,  and  to 
use  the  name  of  the  said  A.  B.,  and  generally  in  relation 
to  the  trusts  of  these  presents  and  of  the  premises  to  do 
all  such  things  as  they  or  he  shall  think  expedient,  as 
effectually  as  the  said  A,  B.  himself  could  have  done  if 
these  presents  had  not  been  executed,  the  said  A.  B.  and 
the  said  several  persons  parties  hereto  of  the  third  part 
hereby  agreeing  to  ratify  conlBbm  and  abide  by  all  that 
the  said  C.  D.  and  E.  F.  or  the  survivor  of  them  or  the 
executors  or  administrators  of  such  survivor  their  or  his 
assigns,  shall  lawfully  do  or  cause  to  be  done,  or  purport 
to  do  or  cause  to  be  done  in  relation  to  the  premises  : 
And  it  is  hereby  agreed  and  declared,  that  it  shall  be 
lawful  for  the  said  CD.  and  E.  F.  and  the  survivor  of 
them  and  the  executors  or  administrators  of  such  sur- 
vivor, to  employ  the  said  A.  B.  or  any  other  persons  or 
person  in  winding  up  the  affairs  of  the  said  A.  B.,  and  in 
collecting  getting  in  and  disposing  of  the  estate  effects 
and  premises  hereinbefore  expressed  to  be  hereby  as- 
signed, or  any  of  them,  or  any  part  thereof,  or  otherwise 
in  or  about  the  premises,  and  to  make  any  reauxneration 
or  payment  out  of  the  trust  estate  to  the  said  A« 
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other  the  person  or  persons  who  may  he  so  employed 
which  the  said  trustees  or  trustee  for  the  time  heing  may 
think  fit :  Provided  always,  that  every  or  any  person  who 
at  the  date  of  these  presents  shall  he  a  surety,  or  liable  in 
any  manner  for  any  debt  of  the  said  A.  B.,  may,  after 
payment  by  him  of  the  same  debt  or  of  any  part  thereof, 
stand  in  respect  of  the  trusts  and  benefit  of  these  presents 
in  the  place  of  the  person  to  whom  the  same  debt  was 
owing  for  the  whole  or  such  part  as  shall  have  been  paid^ 
of  the  debt,  notwithstanding  the  same  may  be  so  paid 
after  the  execution  hereof;  and  the  dividends  thereafter 
payable  in  respect  of  the  amount  of  such  debt  or  liability 
shall  be  paid  to  such  person  or  persons  as  in  case  of 
bankruptcy,  but  not  so  as  to  disturb  any  prior  dividends : 
AND  THIS  INDENTURE  ALSO  WITNESSETH 
that,  in  consideration  of  the  assignment  hereinbefore 
contained,  they  the  said  C.  D.  and  E.  F.,  and  the  said 
several  persons  parties  hereto  of  the  third  part,  do 
respectively  hereby  release  the  said  A.  B.  his  heirs 
executors  and  administrators  from  aU  and  singular  the 
debts  bills  bonds  notes  accounts  costs  damages  expenses 
judgments  executions  actions  claims  and  demands  what- 
soever which  they  the  said  several  persons  parties  hereto 
of  the  third  part  respectively  now  have,  or  shall  or 
may  or  otherwise  could  or  might  hereafter  have  claim 
or  demand  of  from  or  against  the  said  A.  B.  his  heirs 
executors  or  administrators  or  any  of  them  respectively, 
on  account  of  the  debts  and  securities  due  or  owing  from 
the  said  A.  B.,  and  all  interest  for  or  in  respect  of  the 
same,  or  for  or  on  accoimt  of  any  other  thing  relating 
thereto.     In  witness,  &c. 


PRBCKDINT 
LZXr. 

A88IONMEHT 

IK  TRUST 

rOR  CREDITORS. 

9.  Proviso  that 
sureties  for 
trader  may,  on 
paying  the  debt, 
stand  in  the 
place  of  the 
creditors  paid* 


10.  Further 
testatum  ; 
— release  by  the 
creditors  of  the 
trader. 


THE  SCHEDULE  ABOVE  BEFEBEED  TO. 


■^ 
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7.  Power  of 
attorney  to 
trustees  to 
recover  debts, 


8.  Power  to 
trustees  to 
employ  the 
trader  as  their 
agent  in  con- 
ducting the 
affairs  of  the 
trust. 


to  the  covenants  and  provisoes  hereinafter  contained: 
And  the  said  A.  B.  doth  hereby  appoint  the  said  C.  D. 
and  E.  F.  and  the  survivor  of  them  and  the  executors 
or  administrators  of  such  survivor  their  and  his  assigns, 
the  attomies  and  attorney  of  him  the  said  A.  B.,  in  his 
name  or  otherwise^  to  ask  enforce  and  receive  payment 
and  delivery  of  all  the  debts  monies  due  goods  chattels 
and  effects  hereinbefore  expressed  to  be  hereby  assigned, 
and  to  adjust  and  settle  and  to  compound  and  submit  to 
arbitration  every  or  any  debt  owing  to  or  by  the  said 
A.  B.,  upon  such  terms  as  they  or  he  shall  think  advan- 
tageous or  expedient,  and  to  give  effectual  releases  and 
discharges,  and,  for  all  or  any  of  the  purposes  aforesaid, 
to  appoint  an  attorney  or  attornies  agent  or  agents,  and 
from  time  to  time  to  revoke  such  appointments,  and  to 
use  the  name  of  the  said  A.  B.,  and  generally  in  relation 
to  the  trusts  of  these  presents  and  of  the  premises  to  do 
all  such  things  as  they  or  he  shall  think  expedient,  as 
effectually  as  the  said  A.  B.  himself  could  have  done  if 
these  presents  had  not  been  executed,  the  said  A.  B.  and 
the  said  several  persons  parties  hereto  of  the  third  part 
hereby  agreeing  to  ratify  conJBbm  and  abide  by  all  that 
the  said  C.  D.  and  E.  F.  or  the  survivor  of  them  or  the 
executors  or  administrators  of  such  survivor  their  or  his 
assigns,  shall  lawfully  do  or  cause  to  be  done,  or  purport 
to  do  or  cause  to  be  done  in  relation  to  the  pretKUfit^^* 
And  it  is  hereby  agreed  and  declared,  that  it  sbaH  ^ 
lawful  for  the  said  C.  D.  and  E.  F.  and  the  survi-^or  of 
them  and  the  executors  or  administrators  of  sucb  sur- 
vivor, to  employ  the  said  A.  B.  or  any  other  persons  ot 
person  in  winding  up  the  affairs  of  the  said  A.  B.,  and  id 
collecting  getting  in  and  disposing  of  the  estate  eSecis 
and  premises  hereinbefore  expressed  to  be  hereby  ^' 
signed,  or  any  of  them,  or  any  part  thereof,  or  otherwise 
in  or  about  the  premises,  and  to  make  any  remunez^a^'^^ 
or  payment  out  of  the  trust  estate  to  the  said  A«  B»$^ 
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other  the  person  or  persons  who  may  be  so  employed       ^'^f^''^**' 
which  the  said  trustees  or  trustee  for  the  time  being  may 
think  fit :  Provided  always,  that  every  or  any  person  who 
at  the  date  of  these  presents  shall  be  a  surety,  or  liable  in 
any  manner  for  any  debt  of  the  said  A.  B.,  may,  after  9.  Proviso  that 
payment  by  hun  of  the  same  debt  or  of  any  part  thereof,  S"  S,  on 
stand  in  respect  of  the  trusts  and  benefit  of  these  presents  ^J^i^^i^f  *^^*' 
in  the  place  of  the  person  to  whom  the  same  debt  was  P^  of  the 

creditors  paid* 

owing  for  the  whole  or  such  part  as  shall  have  been  paid^ 

of  the  debt,  notwithstanding  the  same  may  be  so  paid 

after  the  execution  hereof;  and  the  dividends  thereafter 

payable  in  respect  of  the  amount  of  such  debt  or  liability 

shall  be  paid  to  such  person  or  persons  as  in  case  of 

bankruptcy,  but  not  so  as  to  disturb  any  prior  dividends : 

AND  THIS  INDENTURE  ALSO  WITNESSETH  lo.  Further 

that,   in  consideration  of  the   assignment  hereinbefore  — release  W  the 

contained,  they  the  said  C.  D.  and  E.  F.,  and  the  said  JJ^^""**^^ 

several  persons  parties   hereto   of   the  third  part,   do 

respectively  hereby  release  the   said  A.   B.   his  heirs 

executors  and  administrators  from  all  and  singular  the 

debts  bills  bonds  notes  accounts  costs  damages  expenses 

judgments  executions  actions  claims  and  demands  what- 

soevet  which  they  the  said  several  persons  parties  hereto 

of  the  third  part  respectively  now  have,  or   shall  or 

may  or  otherwise  could  or  might  hereafter  have  claim 

or  demand  of  from  or  against  the  said  A.  £.  his  heirs 

executors  or  administrators  or  any  of  them  respectively, 

on  account  of  the  debts  and  securities  due  or  owing  from 

the  said  A.  B.,  and  all  interest  for  or  in  respect  of  the 

same,  or  for  or  on  account  of  any  other  thing  relating 

thereto.     In  witness,  &c. 

THE  SCHEDULE  ABOVE  REFERRED  TO. 
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LXXII. 
COXPOBITION 

UHDKR  s.  126  or 


Act,  1869.     Joint  and   several  covenants  by  Hie 
DEBTOR  and  SURETY  foT  payment  of  tJie  compon- 


THE  BAKKBUPTCT  f{o;i  (a). 

ACT,  1869.  •  ^ 


1.- Parties. 


THIS  INDENTURE  made  the day  of 18-, 

Between  A.  B.  of  &c.  (hereinafter  called  the  debtor),  of 

the  first  part,  C.  D.  of  &c.  [8rirety\  of  the  second  part, 

2.  Recital  of        and  E.  F.  of  &c.  \trustee'\  of  the  third  part  (i) :  Whereas 

liquidation^;         the  debtor  being  unable  to  pay  his  debts  filed,  on  the 

day  of 18 — ,  in  the  London  Couii;  of  Bank- 
ruptcy, a  petition  alleging  (among  other  things)  that 
he  was  desirous  of  instituting  proceedings  for  liquida- 
tion of  his  aflfairs  by  arrangement  or  composition  with 
3._>of  resolution  his  creditors ;  And  whereas  by  an  extraordinaiy  reso- 
or  compoBi  on ,  jution  passed  by  a  statutoiy  majority  of  the  creditors 

of  the  debtor  assembled  at  the  first   general  meeting 

under  the  said  petition,  duly  held  at  on  the 

day  of 18 — ,  in  accordance  with  the  provisions  of 

the  Bankruptcy  Act,  1869,  and  which  resolution  was  duly 
confirmed  at  the  second  meeting  under  the  same  petition 

duly  held  at on  the  • day  of 18 — ,  it  was 

resolved, — (1.)  that  a  composition  of shillings  and 

pence  in  the  pound  should  be  accepted  in  satisfec- 

tion  of  the  debts  due  to  the  creditors  fi'om  the  debtor ; 
(2.)   that  such  composition  should  be  payable  within 


(a)  A  comparison  of  the  recitals  to  Precedent  LXXIV.  infra, 
p.  542,  will  enable  the  draftsman  to  adapt  the  present  Precedent 
to  a  composition  under  s.  28  of  the  Bankruptcy  Act,  1869. 

(6)  It  would  seem  that  the  creditors  should  not  be  made  parties 
to  this  instrument. 
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three  calendar  months  from  the  said day  of precedbkt 


LXXIL 


COMPOSITION 


18 — ;  (8.)  that  the  said  composition  should  be  secured 

by  the  joint  and  several  covenants  of  the  debtor  and  uhdmTs!  126'of 

some  other  person  to  be  approved  of  by  the  said  E.  F.  '™  ®^^-^^™^ 

ACT}  aOOv« 

as  the  debtor's  surety;  (4.)  that  the  said  E.  F.  should 

be  appointed  trustee  in  the  said  matter;  ^nd  (5.)  that 

the  terms  of  the  said  composition  should  be  embodied 

in  a   deed  to  be   made  between  such  parties,  and  to 

contain  such  covenants  and  provisions  as  the  said  E.  F. 

should  consider   necessary  or  proper:    And  whereas  4.— of registra- 

the  said  exti*aordinary  resolution  together  with  a  state-  tlonB,  andof . 

ment  by  the  debtor  as  to  his  assets  and  debts  was  duly  <\«^*<^"' 

■^  ^  ^    statement; 

presented  to  ,  Esq.,  one  of  the  Registrars  of  the 

London  Court  of  Bankruptcy,  and  the  same  resolution  and 

statement  were  duly  registered  by  the  said on  the 

day  of  — ' —  18 —  (c) ;  And  whereas  the  said  E.  F.  5.— of  trustees* 

has  approved  of  the  said  C.  D.  as  the  surety  for  the  pay-  surety,  and  of 
ment  of  the  said  composition,  and  has  directed  that  the  *  *® 
deed  embodying  the  terms  of  the  said  composition  shall 
contain  such  covenants  and  provisions  as  hereinafter 
appeal- :  NOW  THIS  INDENTURE  WITNESSETH  6.  Testatum ; 

— covenant  by 

that,  for  carrying  into  effect  the  said  resolution  and  in  the  debtor  and 
consideration  of  the  premises,  the  debtor  and  the  said  com^itira  to  * 
C.  D.  do  for  themselves  their  heirs  executors  and  admi-  *^®  trustee, 
nistrators,  and  as  separate  covenants  each  of  them  doth 
for  himself  his  heirs  executors  and  administrators  hereby 
covenant  with  the  said  E,  F.  his  executors  and  adminis- 
trators, that  they  the  covenanting  parties  or  one  of  them 
their  or  one  of  their  heirs  executors  or  administrators 
will,  within  one  calendar  month  from  the  date  of  these 
presents,  pay  to  the  said  E.  F.  his  executors  or  adminis- 
trators the  said  composition  of  — —  shillings  and  — — 


(c)  Ajs  to  these  recitals,  see  Bankruptcy  Act,  1869,  s.  126  ;  the 
Baiikraptoy  Bules,  1870,  rr.  2d2  et  seq.  (in  particular  ^81) ;  and 
the  Bankruptcy  FonnS)  1870,  Nos.  106,  116,  and  118. 
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Lxxir. 


the  creditors  from  the  debtor :  And  it  is  hereby  agreed 
8. 126  or  ^^^  declared  that,  upon  payment  to  the  said  £.  F.  his 


UNDBR 


''^^.^^^aal'^  executors  or  administrators  of  the  monies  so  covenanted 
«"ml_;    ..C~  ^o  l>^  paid  as  aforesaid,  he  the  said  E.  F.  his  executors 

7.  Trusts  of  the  .    . 

composition  for     or  administrators  <shall  stand  possessed  of  the  same,  In 

alJ  the  creditors.  n        a^\  »t  i*^  <i>  a  t    *  • 

TRUST  lor  the  said  creditors  their  executors  adminis- 
trators or  successors  in  proportion  to  the  amount  of  their 
respective  debts,  and  shall  on  demand  pay  and  divide 

he  ^^^^  ted.**^   ^^^  ^sme  amongst  them  accordingly :  Provided  always, 

and  it  is  hereby  agreed  and  declared  that,  although  as 
between  the  said  A.  B.  and  the  said  C.  D.  respectively, 
the  said  C.  D.  is  only  a  surety  for  the  said  A.  B.,  yet  as 
between  the  said  C.  D.  on  the  one  hand  and  the  said  E.  F. 
and  the  said  creditors  on  the  other  hand,  he  the  said  C.  D. 
is  to  be  considered  as  a  principal  debtor  for  the  monies 
intended  to  be  secured  by  these  presents,  so  that  the 
said  C.  D.  his  heirs  executors  or  administrators  shall 
not  be  released  or  exonerated  by  time  being  given  to  the 
said  A.  B.  his  heirs  executors  or  administrators,  or  b; 
any  other  dealing  between  the  said  E.  F.  and  the  said 
creditors^  or  any  of  them  their  or  any  of  their  exe- 
cutors administrators  or  assigns  on  the  one  hand,  and 
the  said  A.  B.  his  heirs  executors  or  administrators  on 
the  other  hand,  or  by  any  act  or  omission  of  the  said 
E.  F.  and  the  said  creditors,  or  any  of  them  their 
or  any  of  their  executors  administrators  or  assigns, 
or  by  any  matter  or  thing  whatsoever  whereby  the  said 
C«  D.  his  heirs  executors  or  administrators  as  a  surety  or 
sureties  only  for  the  said  A.  B.  his  heirs  executors  or 
administrators  would  be  so  released  or  exonerated :  AND 

9.  Further  THIS  INDENTURE  ALSO  WITNESSETH  that,  for 
*  •  further  effectuating  the  said  resolution  and  for  the  con- 
sideration aforesaid  it  is  hereby  agreed  and  declared 
between  and  by  the  debtor  on  the  one  hand,  and  the 
said  E.  F.  on  behalf  of  and  so  as  to  bind  the  said 
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creditors  on  the   other  hand,  that   the   said  composi-      pewjebmt 

^  LXXII. 

tion  shall^  (subject  and  without  prejudice  to  the  pro-  

visions  hereinafter  contained),  be  accepted  by  the  said  ^kder  s.  126  of 
creditors  in  full  discharge  of  their  respective  debts,  and  ''^\^^q^^ 
that  upon  payment  to  the  said  E.  F.  his  executors  or  i:;^^:^^^^^^ — 
administrators  (d)  of  the  said  composition,  these  presents  tha*  on  payment 

'  ^  J  i»  J'       of  composition 

shall  operate  as  fully  and  eiiectually  as  an  order  of  dis-  the  deed  may 
charge  under  "  The  Bankruptcy  Act,  1869,"  and  may  be  ^^^of*" 
pleaded  in  bar  to  any  claim  in  respect  of  any  such  debts :  Jwcharge  ^^ 

^  J  r  J  bankruptcy. 

Pbovided  always,  and  it  is  hereby  agreed  and  declared,  lo.  FroviBo  that 

that  these  presents  shall  not  in  anywise  prejudice  or  affect  affect\uretiM  or 

the  rights  or  remedies  of  any  creditor  against  any  surety  ^^^^  parties ; 

or  sureties  (e)  or  any  person  or  persons  other  than  the 

debtor  his   heirs    executors  or  administrators,  or  any 

security  which  any  creditor  may  have  or  claim  for  his 

debt  or  debts,  but  nevertheless  if  such  security  shall  be  — ^^*  J^*  ,.^ 

'    ^  *"  secured  creditors 

enforceable  against  the  debtor  or  his  estate  or  effects,  shall  be  entitled 
then  in  that  case  such  creditor,  (unless  he  shall  consent  only  on  excess 
to  abandon  his  said  security),  shall  be  entitled  to  receive  ^^^^u^Jf  ^q 
the  composition  upon  so  much  only  of  his  said  secured  wcurity, 
debt  or  debts  as  may  remain  after  such  security  shall 
have  been  realised,  or  after  credit  shall  have  been  given 
for  the  full  value  thereof  (/).     In  witness,  &c.  (g) 


(d)  See  CampheU  v.  Im  Thwrm,  1  C.  P.  D.  267. 

(e)  This  proviso  ia  probably  lumecessary.  See-EWwv.  TFiZ-mo^, 
L.  R.  10  Ex.  10 ;  Megraih  v.  Qray,  ib.  9  C.  P.  216 ;  Ex  parte  Jacobs, 
ib.  10  Ch.  211 ;  Simpem  v.  ffenning,  ib.  10  Q.  B.  406 ;  and  also  Ex 
parte  Manchester  and  Liverpool  District  Banking  Co.f  ib.  18  Eq.  249. 

(/)  In  addition  to  the  cases  cited  in  the  L.  B.  Digest,  sub  w- 
'*  Creditor  Holding  Security,''  see  Ex  paiie  HodgJdnson,  1  Oh.  D* 
702 ;  aff.  in  Ex  parte  Bestwicky  2  Oh.  D.  485. 

(g)  The  Btdes  do  not  provide  for  the  registration  of  a  deed 
executed  pursuant  to  r.  281. 
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LXXIII. 


PRK0KDB5T 
LXXIIL 

LETTER  or 
LICENCE. 

1.  Granting 
parties. 


2.  Recital  of 
debtor  being 
indebted  to  the 
grantor. 


8.  Testatum  ; 
— grant  of 
licence. 


4.  Covenants  by 
the  creditors 
vith  the  debtor 


LETTER  OF  LICENCE  (a). 

TO  ALL  TO  WHOM  these  presents  shall  come,  the 
several  persons  whose  names  and  seals  are  hereunto 
suhscribed  and  affixed  by  themselves  or  their  respective 
partners  agents  or  attoiiiies,  being  respectively  creditors 
of  A.  B.  late  of  &c.  but  now  of  &c.  (who  are  hereinfter 
called  the  creditors)  severally  send  greeting :  Whereas 
the  said  A.  B.  is  indebted  to  the  creditors  in  sevei'al  sums 
of  money  which  he  is  not  at  present  able  to  pay,  but 
which  he  expects  to  be  able  to  pay  at  the  end  of  two  years 
from  the  date  hereof:  NOW  THESE  PRESENTS 
WITNESS  that,  in  consideration  of  the  premises,  tiiey 
the  creditors  do  and  each  of  them  doth  hereby  grant  unto 
the  said  A.  B.  Lioexce  to  come  and  go  pass  and  repass 
from  'place  to  place* with  the  United  Kingdom  of  Great 
Britain  and  Ireland  where  and  as  his  business  and 
occasion  shall  require  (6),  for  the  term  of  two  years  from 
the  day  of  the  date  of  these  presents,  without  being  sued 
or  proceeded  against  for  or  on  account  of  any  debt  sum 
of  money  or  other  thing  whereby  or  whereof  he  is  or 
may  be  in  anywise  charged  or  chargeable  or  indebted  to 
the  creditors  or  any  of  them  or  their  or  any  of  their 
respective  partners ;  And  each  of  them  the  creditors,  so 
far  as  relates  to  the  acts  and  deeds  of  himself  and  his 


(a)  See  supra,  p.  619. 

(h)  This  form,  though  no  doubt  especially  adapted  to  the  einmiii- 
stances  in  which  a  debtor  Unable  to  pay  his  debts  Was  placed  before 
the  aboUtion  of  imprisonment  for  debt,  appears  to  be  still  ap- 
propriatet 
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partners  and  his  and  their  heirs  executors  and  adminis-       pbkoxdxht 

trators,  doth  hereby  for  himself  his  heirs  executors  and  ' 

administrators  covenant  with  the  said  A.  B.  his  executors      ^^ot?' 

and  administrators,  that  they  the  covenanting;  parties  T" 

or  their  respective  executors  or  administrators  partner  or  debtor  during 

_,  , ,  «!  .  i  1  the  term  of  the 

partners  or  any  other  person  or  persons  by  with  or  licence; 
through  their  or  any  of  their  order  privity  or  procure- 
ment will  not  at  any  time  hereafter  during  the  said  term 
of  two  years  sue  or  proceed  against  the  said  A.  B.  his 
heirs  executors  administrators  or  his  or  their  goods  or 
estates  for  or  on  account  of  any  debts  or  sums  of  money 
which  he  now  owes  to  the  creditors  respectively  or  their 
respective  partners  either  solely  by  himself  or  jointly 
with  or  for  any  other  person  or  persons,  or  for  or  on 
account  of  any  other  thing  wherewith  he  or  they  now  is 
or  shall  or  may  be  charged  or  chargeable,  And  that  ->^d  that  the 
these  presents  may  be  pleaded  in  any  com't  of  law  or  ^*be  pleaded 
equity  as  a  bar  and  in  discharge  of  all  and  every  action  ^^}!^  °^  ^^ 

^      ''  ^        ^  ^  '^  action  or  pi*o- 

or  other  proceeding  judgment  and  execution  which  shall  ceeding. 
or  may  be  brought  commenced  prosecuted  or  taken 
against  him  the  said  A.  B.  his  heirs  executors  or  admi- 
nistrators or  his  or  their  goods  or  estates  by  the  several 
covenanting  parties  or  any  of  them  their  or  any  of  their 
heirs  executors  or  administrators  partner  or  partners  or 
any  other  person  or  persons  by  through  or  with  their 
or  any  of  their  acts  privity  order  or  procurement.     In 

WITNESS,  &c. 
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UHDUl  8.  28  OF 

THB  BAITKRUPTOT 

AOT,  1869. 

1.  Parties. 


LXXIV. 

SCHEME  OP  SETTLEMENT  under  s.  28  of  the 
Bankruptcy  Act,  1869,  for  winding  ui^  under  in- 
spection the  estate  of  a  brbwer  (a). 


THIS  INDENTURE  made  the 


day  of 18—, 


2.  Recital  of 
bankruptcy ; 

8.  —of  appoint- 
ment of 
tnurtee; 

4. — of  meeting 
of  creditors  and 
of  resolution 
adopting  a 
scheme  of  settle- 
ment. 


Between  A.  B.  of  &c.  [trustee  in  bankruptcy]^  of  the  first 
part,  E.  F.  of  &c.  [bankrupt],  of  the  second  part,  and  the 
said  A.  B.  and  C.  D.  and  I.  K.  of  &c.  [inspectors],  of 

the  third  part :  Whereas  on  the day  of 18—, 

the  said  E.  F.  was  adjudicated  a  bankrupt  by  the  County 

Court  of  — — shire  holden  at :  And  whereas  the 

said  A.  B.  was  duly  chosen  and  appointed  the  trustee 
of  the  propei'ty  of  the  said  bankrupt:  And  whereas 
at  a  meeting  of  creditors  held  under  the  said  bank- 
ruptcy on  the day  of 18—,  pursuant  to  notice 

given  in  the  Gazette,  it  was  resolved  by  a  majority 
in  number  and  three-fourths  in  value  of  the  creditors 
then  present  or  duly  represented  at  the  said  meeting,— 
(1.)  that  the  adoption  of  a  general  scheme  of  settle- 
ment of  the  afiairs  of  the  said  bankrupt  was  cal- 
culated to  benefit  the  general  body  of  the  creditors ;  (2.) 
that  for  the  purpose  of  eifectuating  such  settlement  the 
estate  of  the  bankrupt  should  be  wound  up  under  in- 
spection ;  (3.)  that  the  first  inspectors  should  be  the  said 
A.  B.,  C.  D.  and  E.  F. ;  (4.)  that  the  terms  of  the  said 
scheme  of  settlement  should  be  embodied  in  a  deed  to  be 
prepared  and  settled  by  such  counsel  as  a  majority  of  the 
inspectors  should  approve ;  (6.)  that  the  said  scheme  of 


(a)  See  the  introductory  observationB,  supra  p.  517,  and  the 
Bankruptcy  Forms,  1870,  Nos.  55  to  59.  Precedents  LXXI.  and 
LXXn.  Bupra,  and  Precedent  LXXY.  infra,  may  also  be  adapted 
to  the  provisions  of  this  section. 
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settlement  should  be  accepted  by  the  trustee  of  the  pro*      precibxst 
perty  of  the  bankrupt ;  and  (6.)  that  the  order  of  adjudi*  — * 

cation  should  be  annulled ;  And  whereas  the  draft  of  these      ^^Sim 
presents  was  duly  prepared  and  settled  accordinirly  pur-    ^"'^■*  ^  ^8  of 
suant  to  the  said  resolution,  and  the  Court  approving  of      aot,  1869. 
such  scheme  of  settlement  has  testified  such  approval  6.— of  approval 
by  the  judge  of  such  Court  signing  his  name  in  the  J^  *j2i^**'^  °^ 
margin  of  the  first  skin  of  these  presents  :  NOW  THIS  e.  Testatum ; 
INDENTURE  WITNESSETH  that,  for  the  pm-pose  of  j;;^^!^^ 
carrying  into  effect  the  said  resolution,  and  in  considera- 
tion of  the  premises,  he  the  said  A,  B.  doth  hereby  grant 
and  assign  unto  the  said  E.  F.  his  heirs  executors  admi- 
nistrators and  assigns.  All  and  singular  tlie  estate  and  7.  Pan^eis ; 
effects,  real  and  personal,  of  him  the  said  E.  F.,  which  ^^dperwmal 
vested  in  the  said  A.  B.  by  virtue  of  his  appointment  as  ^^^^' 
such  trustee  as  aforesaid:    To  have  and  to  hold  the  8.  Habendum, 
premises  hereinbefore   expressed  to  be  hereby  granted  ""^^^^^^^^ 
and  assigned  unto  the  said  E.  F.  his  heirs  executors 
administrators    and   assigns   absolutely :    AND    THIS  9.  Further 
INDENTURE  FURTHER  AVITNESSETH  that,  in  **«***^°^J 

— coTenants  by 

further  pursuance  of  the  said  resolution  and  considera-  the  bankrupt, 
tion  of  the  premises.  It  is  hereby  declared  and  agreed, 
and  the  said  E.  F.  doth  hereby,  for  himself  his  heirs  exe- 
cutora  and  administrators  covenant  with  the  said  parties 
hereto  of  the  third  part  their  executors  and  administra- 
tors, That  the  said  E.  F.  will  forthwith,  and  whenever  —to  make  out 
thereafter  required  by  the  said  parties  hereto  of  the  third  J^g^^  when 
part,  or  the  survivors  or  survivor  of  them,  or  the  executors  required  by  the 
or  administrators  of  such  survivor,  their  or  his  assigns, 
or  other  the  inspectors  or  inspector  for  the  time  being 
acting  under  these  presents,  (all  of  whom  are  hereinafter 
included  in  the  terms  *'the  inspectors  or  inspector"), 
make  out  in  writing  and  deliver  to  them  or  him  a  true 
account  of  all  the  estate  and  effects  rights  and  credits  of 
the  said  E.  F.,  with  all  such  particulars  as  may  be  suffi- 
cient to  enable  the  inspectors  or  inspector  to  ascertain 
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10. — and  to 
manage  hia 
baainesB  under 
their  control ; 


11. — nottowith- 
draw  himself 
from  the  engage- 
ments contained 
in  the  present 
deed  by  pro- 
ceedings in 
bankruptcy  or 
otherwise ; 

12. — nor  release 
debts,  &c., 
without  appro- 
bation of 
inspectors ; 

— but  by  their 
direction  to 
commence  or 
defend  actions, 
kc.; 


the  actual  state  of  the  same^  and  also  a  true  account  of 
all  his  debts  liabilities  and  engagements,  and  of  all 
material  particulars  in  relation  thereto,  and  will  keep  all 
books  accounts  and  documents  in  any  wise  relating  to 
his  dealings  and  transactions  estate  and  effects  at  all 
times  open  to'  the  inspection  of  the  inspectors  or  inspector 
and  any  accountant  or  other  person  or  persons  appointed 
by  them  or  him,  and  will  upon  demand  deliver  up  the 
same  to  the  inspectors  or  inspector,  or  deposit  them  as 
they  or  he  may  from  time  to  time  require ;  and  will, 
under  the  inspection  and  control  of  the  inspectors  or 
inspector,  and  for  such  period  respectively  as  they  or  he 
shall  require,  to  the  best  of  the  skill  and  abihty  of  the 
said  E.  F.,  manage  and  coxry  on  the  said  trade  or  busi- 
ness, and  collect  get  in  and  convert  into  money  the  said 

• 

estate  and  effects,  and  such  estate  as  shall  from  time  to 
time  be  subject  to  the  trusts  hereof;  And  will  not,  by 
proceedings  in  bankruptcy  or  otherwise,  attempt  to  with- 
draw himself  or  his  estate  from  the  engagements  on  his 
part  in  these  presents  contained,  or  in  any  wise  frustrate 
the  arrangements  intended  to  be  hereby  carried  into  effect; 
And  wn.L  not,  without  tiie  approbation  of  the  inspectors 
or  inspector,  release  any  debt  claim  or  demand  either  on 
full  payment  or  otherwise,  or  postpone  payment  of  or 
compromise,  subject  to  arbitration  or  otherwise  prejudice 
or  affect,  any  debt  claim  or  demand,  or  bring  or  prose- 
cute or  interfere  with  any  action  or  proceeding  in  respect 
of  the  same,  but,  upon  the  request  and  by  the  direction 
and  under  the  control  of  the  inspectors  or  inspector  and 
imder  the  indemnity  of  these  presents,  will  from  time  to 
time  commence  and  prosecute  or  resist  and  defend  all 
actions  or  other  proceedings  relating  to  the  premises, 
and  submit  or  consent  to  the  submitting  to  arbitration  or 
to  the  opinion  or  decision  of  counsel,  any  difference  or 
question  relating  to  or  affecting  the  said  estate  and 
effects,  and  enforce  or  perform  any  lawful  award  or  com- 
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promise^  or  compound  any  debt  claim  or  demand  whether      prbcbmht 
due  to  or  from  or  made  by  or  against  him,  or  accept          — 
security  for  any  debts  owing  to  him,  or  give  time  for     BMiLBjE^T 
payment  thereof,  or  refrain  from  suing  and  make  any    ^^^^^  ^bct.  28 
arrangements  or  adjustments  with  any  of  the  creditors  bavkruptotaot, 
for  ascertaining  or  fixing  the  amounts  of  their  respective  1_ 


debts  or  claims,  or  respecting  any  securities  held  by  them  ^^^  ^^ 

respectively  for  the   same,  or  the  valuation   selling  or  with  creditors 

realising  of  such  securities,  or  liquidate  and  pay  the  debts  the  amount  of 

and  claims  thereby  secured  and  take  a  transfer  of  the  ***®"'  ^^^^ ' 

security,  or  sell  and  dispose  of  any  part  of  the  said  estate 

and  effects  to  any  creditor  or  creditors  by  way  of  payment 

on  account  of  and  in  part  of  his  or  their  debts  dividends 

or  otherwise ;  And  will  from  time  to  time  pay  and  deliver  18.— and  pay 

to  the  inspectors  or  inspector  the  monies  and  securities  to  inspectors  to 

for  money  which  shall  constitute  or  be  produced  from  his  ^mik  :^  ^^  * 

said  estate,  when  and  as  the  same  shall  be  received, 

(except  such  sum  or  sums  of  money  as  the  inspectors  or 

inspector  may  fr'om  time  to  time  think  fit  to  allow  him  to 

retain  in  his  hands),  to  be  by  them  or  him  lodged  in  such 

bank  or  banks  as  they  or  he  may  from  time  to  time  direct, 

to  the  credit  of  an  account  to  be  kept  in  respect  of  the 

estate  in  the  names  of  the  inspectors  or  inspector ;  And  i^.—to  divide 

*  '■  monies  rateably 

WILL,  (subject  to  and  after  payment  of  all  costs  and  pay-  among  creditors. 

ments  hereinafter  authorised  to  be  paid  and  made),  from 

time  to  time,  upon  the  like  request  and  by  the  like 

direction  and  in  manner  aforesaid,  divide  or  assist  in 

dividing  according  to  the  provisions  of  these  presents  the 

monies  arising  from  the  said  estate  rateably  among  the 

several  creditors  entitled  thereto  under  these  presents; 

And  will  from  time  to  time,  upon  the  like  request  and  15.— to  keep 

by  the  like  direction  and  under  the  like  •  inspection  and  a^nt!^°^^*  ^^ 

control,  keep  proper  books  of  account  of  all  receipts 

payments  and  transactions  relating  to  the  said  estate, 

and,  when    required,    make    out    correct    and    proper 

accounts  and  balance-sheets  of  or  showing  the  business 

VOL.  V.  N  N 
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16. — ftnd  not  to 
enter  into  any 
other  buBinees  i 


17. — and  per- 
form the  pro« 
Yisions  of  the 
present  deed. 


18.  Farther 
testatum ; 
— agreement 
between  the 
Wnkrupt,  in- 
spectors, and 
creditors. 

19.  Estate  to 
be  administered 
as  in  bank- 
ruptcy. 


20.  Inspectors 
may  authorise 


and  affairs  of  the  said  estate,  and  furnish  true  and  coireet 
copies  thereof  to  the  inspectors  or  inspector,  and  will 
preserve  for  and  deliver  to  them  or  him  all  letters  written 
to  and  copies  of  letters  written  by  the  said  E.  F.,  and  all 
documents  and  papers  concerning  the  said  estate,  and 
at  all  times  produce  and  show  to  the  inspectors  or  in- 
spector all  such  books  of  account  letters  documents  and 
papers,  and  the  several  vouchers  referring  thereto,  and 
give  all  information  and  assistance  in  his  power  both 
towards  the  full  understanding  thereof  and  the  general 
conduct  of  his  affairs ;  And  will  not,  so  long  as  these 
presents  shall  be  in  force,  either  alone  or  jointly  with 
any  other  person  or  persons,  engage  in  any  other  busi* 
ness,  or  enter  into  any  new  contract,  or  contract  any  new 
or  other  debts,  except  in  the  due  and  regular  course  of 
his  present  trade  or  business,  and  that  only  with  the 
sanction  of  the  inspectors  or  inspector,   and  will  not 
become  bound  bail  or  surety  for  any  person  without  the 
previous  consent  of  the  inspectors  or  inspector;  And 
WILL  perform  and  observe  all  the  agreements  und  pro- 
visions stipulations  and  restrictions  hereinafter  contained, 
so  fai*  as  the  same  or  any  of  them  ought  to  be  or  are  or 
is  capable  of  being  performed  and  observed  by  him,  and 
wholly  carry  on  or  wind  up  his  business  and  affiEiirs  under 
the  direction  inspection  and  control  of  the  inspectors  or 
inspector :    AND  THIS  INDENTURE  ALSO  WIT- 
NESSETH  that,  in  further  pursuance  of  the  said  reso- 
lution and  in  consideration  of  the  premises,  it  is  hereby 
agreed  and  declared  in  manner  following,  that  is  to  saj ; 

I.  The  estate  of  the  said  E.  F.  shall  be  administered 
and  distributed  as  nearly  as  circumstances  will  admit, 
(but  having  regard  to  the  provisions  hereof),  as  the  same 
would  have  been  administered  under  the  said  adjudication 
of  bankruptcy. 

II.  The  inspectors  or  inspector  may,  in  their  or  his 
discretion,  direct  and  authorise  the  said  E»  F.  generally 


Lxxrr. 
soHKiiB  or 

SBTTLB3CBKT 


COMPOSITION  DEEDS.  547 

to  carry  on  and  conduct,  or  to  wind  up  and  realise  the 
Baid  bufiiness  estate  and  effects  and  the  affairs  and  trans- 
actions thereof,  for  or  at  such  time  and  in  such  manner 
as  the  inspectors  or  inspector  shall  think  expedient  or    ^^^^^  skot.  28 

^  '^  *  OP  THE 

desirable^  and  for  all  or  any  of  the  purposes  aforesaid  bankruptotaot, 

may  employ  or  require  the  assistance  of  the  said  E.  F, : * 

in  the  mode  and  to  the  extent  the  said  inspectors  or  !!?!i"^*  ^  •  ^ 

^  carry  on  or  wind 

inspector  shall  judge  proper,  or  may  dispense  with  his  ^^P  iHwineBs ; 
services  either  wholly  or  for  a  time,  and  also  from  time 
to  time  may  make  and  pay  to  liim  for  his  services  suoh 
reasonable  remuneration  as  the  inspectors  or  inspector 
shall  think  proper,  and  tdso  may,  in  their  or  his  dis- 
cretion, for  all  or  any  of  the  purposes  aforesaid,  buy 
materials  imd  goods  and  borrow  money  on  the  credit  of 
the  estate,  and  pay  for  such  materials  and  goods,  and 
repay  all  money  which  may  be  borrowed  out  of  the  said 
estate,  when  and  as  they  or  he  shall  think  fit. 

III.  The   insfectobs    or  inspector   may  employ  or  21.— and  em- 
authorise  the  employment  of  any  solicitors  agents  ac-  S|gente!  &c.,ln 
countants  clerks  or  servants  they  or  he  may  consider  t{J*"^"^""^' 
necessary  and  proper  for  keeping   the    accounts    and 
managing  carrying  on  and  administering  the  said  busi- 
ness and  estate,  and  every  person  so  employed  shall  be 

paid  or  allowed  such  salary  or  compensation  out  of  the 
said  estate  as  such  inspectors  or  inspector  shall  think  fit. 

IV.  The  insfectobs  or  inspector  may,  when  and  so  22.— ftnd  make 
often  as  they  or  he  shall  think  it  for  the  benefit  ^f  the  the  Mtote°  give 
creditors  so  to  do,  make  or  authorise  the  making  of  ^*»  *°^  5T"  i 

^  °  mence  or  defenc! 

advances  out  of  and  on  account  of  the  said  estate  in  actions; 
furtherance  of  the  objects  contemplated  by  these  presents 
or  any  of  them,  and  may,  if  they  or  he  shall  think  it 
expedient  on  account  and  at  the  risk  of  the  said  estate, 
in  case  it  shall  be  deemed  expedient,  bring  commence 
defend  continue  or  prosecute  or  discontinue  or  compro- 
mise, or  authorise  the  bringing  commencing  defending 
or  prosecuting,  or  the  discontinuing  or  compromising 

X  N  2 
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of  any  action  or  other  proceeding  at  law  or  in  equity 

or  in  bankruptcy  already  brought  or  to  be  brought  con- 

BBTnHMKiiT      cemiug  the  said  estate,  and  may  retain  or  require  pay- 

TBTBEE  ^.  28    ^^^,t  of  all  costs  damages  and  expenses  in  anywise 

BAKKBUPTCTAor,  relating  thereto  out  of  the  monies  which  shall  be  received 

1  —  in  respect  of  such  estate. 

^1;;;;^^^  v.  the  inspectors  or  inspector  may  make  or  aatho- 
time  for  pay-       pjg^  jj^q  makincr  of  any  arrangements  for  the  sale  either 

ment  of  purcluwe  o  ^  o 

money;  to  the  said  E.  F.  or  to  any  other  person  or  persons  in 

trust  for  him,  or  generally  to  any  other  person  or 
persons,  and  either  upon  a  valuation  thereof  or  otherwise, 
as  to  such  inspectors  or  inspector  shall  seem  best,  of  the 
whole  or  any  part  or  parts  of  the  said  estate  discharged 
from  any  covenant  herein  contained  as  to  the  appUcation 
of  such  property  so  to  be  sold,  and  may  give  time  or 
authorise  the  giving  of  time  for  payment  of  the  conside- 
ration money  or  any  part  thereof,  whether  by  instalments 
or  otherwise,  and  either  with  or  without  security  for  the 
same,  as  such  inspectors  or  inspector  shall  think  fit 

24.— may  accept      VI.  The  inspectobs  or  inspector,  or,  with  their  or  his 

or  renew  lotno  «  •i'r«T-i  <•  •        a 

of  brewery  or  Consent  m  writing,  the  said  E.  F.  may,  &om  time  to 
S^part^ttfe  ^^^^9  negotiate  for  procure  and  accept  from  the  person 
estate;  or  persons  entitled  to  grant  the  same  a  lease  or  leases  of 

the  brewery  malt-kiln  and  premises,  with  the  plaot 
fixtures  machinery  and  appai*atus  thereto  belonging  or 

used  therewith,  situate  at  aforesaid,  and  in  the 

possession  of  the  said  E.  F.  at  and  prior  to  the  date  of 
his  said  bankruptcy,  or  of  any  other  premises  for  such 
term  and  under  and  subject  to  such  yearly  or  other  rent 
conditions  and  stipulations  as  the  inspectors  or  inspector 
may  think  fit,  and  also  may  surrender  or  renew  any  such 
lease  or  any  leases  granted  by  or  to  the  said  E.  F.,  and 
may  gi*ant  leases  of  any  part  of  the  estate  of  the  said 
E.  F.  for  such  terms  of  years  at  such  rents  and  on 
such  conditions  as  the  inspectors  or  inspector  may 
think  proper. 
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VII.  The  inspectors  or  inspector,   and,  with  their      pbwjkdbht 

or  his  consent,  the  said  E.  F.,  may  from  time  to  time  * 

borrow  money  for  the  purpose  of  the  said  business  or      gmLMBHT 
of  pa}ing  off  any  old  or  substituting  any  new  mortgage    ^^^^^  sw"?-  28 
or  charge  or  security  upon  the  said  estate  or  effects  of  bakkruptot  act, 

1  Q  AQ 

the  said  E.  F.  or  any  part  thereof,  and  may  from  time  to  ' 

time  secure  the  repayment  of  any  sum  or  sums  of  money  ^^^  whole^' 
which  may  be  so  bon'owed  by  any  mortgage  bill  of  sale  °f  ^^7  p*^  of 

the  estate  ; 

lien  or  other  security  upon  the  whole  or  any  part  of  the 
estate  and  effects  of  him  the  said  E.  F.,  with  powers  of 
sale  and  other  powers,  and  generally  in  such  manner  and 
form  as  the  inspectors  or  inspector  may  in  their  or  his 
discretion  think  expedient;  And  the  inspectors  or  in- 
spector may  contract  and  agree  that  any  bankers  or 
other  person  or  persons  who  may  advance  or  lend  any 
monies  to  the  said  E.  F.  with  such  consent  in  writing  as 
aforesaid,  shall  and  may  be  repaid  all  monies  so  lent, 
together  with  interest  thereon,  out  of  his  estate  and 
effects  before  payment  of  any  dividend  to  any  of  the  said 
creditors ;  [and  the  inspectors  or  inspector  and  any  such 
bankers  or  other  persons  or  person  as  aforesaid  shall 
have  and  be  entitled  to  an  equitable  rateable  lien  and 
charge,  upon  the  respective  debts  due  to  the  creditors  by 
the  said  E.  F.  at  the  date  of  the  order  of  adjudication, 
for  all  monies  which  may  be  so  advanced  or  lent,  with 
interest  thereon,  for  the  purpose  of  securing  the  repay- 
ment thereof;  and  such  lien  and  charge  shall  not  only 
be  good  and  available  in  case  the  said  estate  and  effects 
shall  be  wound  up  and  distributed  under  the  provisions 
of  these  presents,  but  shall  also  be  good  and  available  in 
case  from  any  cause  these  present.s  shall  not  be  fully 
carried  into  effect:  Provided  always,  that  nothing 
herein  contained  shall  subject  any  creditor  or  creditors 
to  be  called  upon  or  compelled  to  pay  any  monies  which 
may  be  so  advanced  or  lent,  or  for  any  materials  goods 
or  expenses,  but  that  the  security  intended  to  be  hereby 
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•-J6. — may  make 
arrangements 
with  creditors 
holding  security, 
for  the  puq)08C 
of  obtaining 
ixnsession  of 
any  part  of  the 
c«tatc  ; 


>> 


•J/. — may  com- 
pound debts, 
accept  security, 
or  give  time  for 
payment  of 
debts,  or  refer 
to  arbitration. 


given  by  the  creditors  shall  operate  only  as  a  lien  and 
charge  upon  the  respective  debts  so  as  aforesaid  due  to 
them  respectively]  (&). 

VIII.  The  inspectors  or  inspector  may,  in  their  or 
his  discretion,  by  and  out  of  the  said  estate  and  the  pro- 
ceeds thereof,  pay  in  full  or  authorise  payment  in  full  of, 
or  effectuate  or  authorise  the  effectuating  of  any  arrange- 
ments which  they  or  he  shall  deem  reasonable  and  for 
the  benefit  of  the  creditors  with,  any  of  the  said  creditors 
or  any  other  i^erson  or  persons  either  holding  any  goods 
or  propeiiy  or  bills  or  securities  of  the  said  E.  F.,  or 
in  which  he  is  or  may  be  interested,  by  way  of  securit)' 
or  pledge  for  money,  or  having  any  claim  or  demand 
thereon  in  any  manner  by  way  of  lien,  for  the  purposes 
of  obtaining  possession  of  the  same  goods  properly  or 
secmities  exonerated  and  released  from  such  pledge  or 
lien  claim  or  demand. 

IX,  The  inspectors  or  inspector  may,  in  their  or  his 
discretion,  compound  or  authorise  the  compounding  of 
any  debt  or  sum  of  money  owing  to  the  said  E.  F.,  or 
accept  or  authorise  the  accepting  or  taking  of  security 
for  part  of  the  same,  or  give  or  authorise  to  be  given 
further  time  for  payment  of  the  same  debt  or  sum,  or 
refrain  from  suing  for  or  authorise  the  refraining  from 
suing  for  any  debt  which  shall  in  their  or  his  opinion  be 
bad  or  desperate,  without  being  answerable  for  any  loss, 
and  likewise  may,  at  their  or  his  discretion,  adjust  and 
settle  or  authorise  the  said  E.  F.  to  adjust  or  settle 
any  doubt  dispute  or  difficulty  arising  between  the  in- 
spectors or  inspector  or  the  said  E.  F.  on  tlie  one  part, 
and  any  other  person  or  persons,  being  a  debtor  or 
debtors  or  creditor  or  creditors,  or  reputed  debtor  or 
debtors  creditor  or  creditors,  of  the  said  estate  or  of  the 


(6)  The  bracketed  sentences,  though  contained  in  the  deed  from 
which  thiB  precedent  was  taken,  are  unusual,  and  might  be  objected 
to  on  the  part  of  the  creditors. 
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said  E.  F.,  on  the  other  part,  touching  any  claim  or      pbiobdihi 
demand  made  on  behalf  of  or  against  the  said  estate  of  — .' 

the  said  E,  F.,  in  such  manner  as  to  them  or  him  shall      sbwmmmit 
seem  most  to  the  advantage  of  the  said  estate,  or,  if  need    ^■^■^  "^-  ^8 
be,  may  refer  any  matter  so  in  dispute  to  arbitration.  BAXKBUprorACf, 

1869 

X.  Until  such  fiill  payment  and  satisfaction  or  release  ' 

as  hereinafter  mentioned,  all  the  monies  and  proceeds  to  ^s.^Moniea  to  be 
arise  from  the  said  estate  shall  be  applied  in  the  follow-  _iq  payment 
ing  order,  that  is  to  say.  First,  in  paying  all  costs  and  jj  ^ij,^^' ^f* 
expenses  incurred  or  to  bo  incurred  in  or  relating  or  creditow,  and 

bankruptcy,  and 

preparatory  to  the  meetings  of  creditors  heretofore  held,  the  deed ; 
and  of  and  incident  to  the  said  proceedings  in  bank- 
ruptcy (c),  and  to  the  investigation  and  preparation  of  the 
accounts  and  transactions  of  the  said  E.  F.  and  also  the 
costs  and  expenses  of  and  incident  to  these  presents,  and 
all  costs  and  expenses  and  other  payments  which  have 
been  or  may  be  incurred  or  made  by  or  with  the  autho- 
rity or  sanction  of  the  inspectors  or  inspector  with 
reference  to  the  estate  and  affairs  of  the  said  E.  F.,  and 
otherwise  in  carr}'ing  on  the  said  business,  and  in  or 
about  the  execution  of  the  powers  of  these  presents  and 
of  any  matters  hereby  authorised ;  Secondly,  in  paying  —in  payment 

,  n  xi-      •  X  -        of  allowance  to 

such   sum  or  sums  oi  money  as  the  inspectors  or  m-  bankrupt; 
spector  shall  think  proper  to  be  retained  by  or  paid  to 
the  said  E.  F.  for  subsistence;  Thirdly,  in  paying  any  —inpayment 
sum  or  sums   hereby  authorised   to  be  paid  for  the  authoriaedto 
relinquishment  of  any  security,  or  in  payment  or  compro-  **®i.^^^-^^^^® 
mise  of  any  debts  or  claims  under  the  authority  of  these  of  any  security; 
presents,  and  in  payment  of  any  rent  or  claims  for  or  in 
respect  of  which  the  estate  and  effects  of  the  said  E.  F. 
could   be  distrained,  and  any  wages   or  salaries  which 
would  have  been  payable  in  Aill  under  the  said  adjudica- 
tion of  bankruptcy ;  Fourthh',  so  fai*  as  the  same  will  —in  payment  o£ 
extend,  in   or  towards  paying  rateably  and  without  pre-  creditors. 


(c)  See  Grijiham  v.  WMfrwii,  L.  B.,  16  Eq.  243. 
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29.  SarpluBto 
bo  paid  to  bank* 
rapt. 


30.  DiTidends 
to  bo  paid  to 
creditors  when 
inspecton  think 
proper. 

31.  Inspecton 
may  invest 
monies  not 
immediately 
required  for 
the  pnipose  of 
dividends. 


32.  Creditore, 
if  required  by 
inspectors,  to 
deliver  state- 
ment of  debts  in 
writing,  and 
verify  the  same 
by  declaration. 


ference  or  priority,  otherwise  than  as  aforesaid,  to  the 
persons  for  the  time  being  entitled  to  receive  the  same 
respectively,  at  such  time  and  times  and  in  such  maimer 
as  the  inspectors  or  inspector  shall  direct,  the  several 
and  respective  debts  which  shall  for  the  time  being 
remain  due  from  the  said  E.  F.  to  the  creditors  entitled 
to  participate  in  the  provisions  or  benefits  hereof,  and  in 
the  proportions  in  which  such  creditors  respectively  may 
be  entitled  so  to  participate,  together  with  simple  interest 
on  tlie  amount  of  such  respective  debts  at  the  rate  oi 

£ per  cent,  per  annum  from  the day  of , 

such  payments  and  distribution  to  be  made  in  accordance 
-svith  the  princii)les  of  the  English  Bankrupt  Law. 

XI.  If  any  surplus  shall  ultimately  remain  of  the  said 
estate  after  full  payment  and  satisfaction  of  all  such  costs 
and  expenses  debts  and  interest  claims  and  demands 
as  aforescud,  the  same  shall  belong  and  be  paid  to  the 
said  E.  F. 

XII.  Dividends  shall,  subject  as  hereinbefore  ex- 
pressed, be  made  and  paid  to  the  creditors  from  time  to 
time  at  such  respective  dates  and  as  often  as  the  in- 
spectors or  inspector  shall  think  advisable. 

Xin.  The  inspectors  or  inspector  may  authorise  the 
investment  in  their  or  his  names  or  name  or  otherwise  as 
they  or  he  may  judge  fit,  of  any  monies  not  immediately 
required  for  the  pm^pose  of  making  a  dividend  or  other- 
wise, in  the  purchase  of  any  of  the  Parliamentary  Stocks 
or  public  funds  of  Great  Britain  or  Exchequer  BiUs,  with 
ftJl  power  from  time  to  time  to  alter  vary  or  dispose  of 
the  said  stocks  frmds  or  securities. 

XrV.  Each  of  the  creditors  before  becoming  entitled 
to  any  dividend  shall,  if  required  by  the  inspectors  or 
inspector,  deliver  to  them  or  him  a  statement  in  writing 
signed  by  such  creditors  respectively  of  his  debt  or  claim 
or  the  debt  or  claim  of  the  firm  or  company  in  which  he 
may  be  a  partner  shareholder  or  manager,  with  all  the 
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particulars  usual  on  a  proof  in  bankruptcy,  comprising      phkwdbht 

every  security  for  the  same  or  any  part  thereof,  and  unless  ' 

he  shall  have  already  proved  such  debt  or  claim  under  the      JSSSwbht 
said  adjudication  shall^  if  required  so  to  do,  verify  the  same    '^'">"  ■»»•  28 
by  his  statutory  declaration,  with  respect  as  well  to  the  bakkbuptotiot, 
considei*ation  for  as  to  the  amount  of  the  debt  or  claim.    ' 

XV.  No  CREDITOR  shall  be  prejudiced  or  affected  by  33.  CretUtore' 
these  presents,  as  to  his  right  or  remedy  against  any  TOreties^otto 
person  other  than  the  said  E.  F.  (d),  ^  ^^'^' 

XVI.  If  any  creditor  or  creditors   either  solely  or  34.  Liens  or 
jointly  with  his  or  their  paiiner  or  partners  shall  appear  by  creditoxB  to 
to  have  or  hold  any  lien  or  seciuity  on  or  against  the 
property  contracts  monies  debts  or  assets  of  the  said 

E.  F.  or  any  part  thereof,  in  respect  of  his  or  their  debt 
or  demand  or  any  part  thereof,  the  value  of  every  such 
lien  or  security  may  be  assessed  by  and  between  such 
creditor  and  creditors  and  the  inspectors  or  inspector,  and 
dividends  may  be  received  in  respect  of  the  surplus 
beyond  such  assessed  value  of  the  debt  or  demand,  and 
if  the  value  of  the  lien  or  security  cannot  be  agreed  on 
between  the  creditors  and  the  inspectors  or  inspector, 
the  same  shall  be  determined  by  arbitration  between  them 
in  manner  provided  by  The  Common  Law  Procedure 
Act,  1854. 

XVn.  If  any  dividends  or  dividend  as  aforesaid  shall  85.  Inflpectors 

may  sot  ftpftrt 

be  made  before  the  amount  of  the  dividend  payable  to  Bums  for  pay- 
any  creditor  or  creditors  in  respect  of  his  or  their  debt  Sfia^nda  to 
or  debts  shall  have  been  ascertained,  the  inspectors  or  ^^^^rii'Vv 
inspector  may,  if  they  or  he  shall  think  fit,  either  retain  diTidends  have 
or  direct  the  retention  of  a  sufficient  sum  or  sums  for  the  tained. 
purposes  of  paying  like  rateable  dividends  to  such  creditor 
or  creditors,  and  pay  or  cause  to  be  paid  such  dividend 
to  such  creditor  or  creditors,  or  on  the  dividend  being 
ascertained,  as  the  case  may  be,  and  on  his  or  their 

(d)  Supra,  p.  539,  n.  (e). 
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PEWMDKHT      making  and  producing  such  statement  or  declaration  as 
is  hereinbefore  mentioned  respecting  the  amount  and  the 
justness  of  such  debt  or  debts,  if  thereunto  required;  or 
^"""n^  I- J*  *^    ^»y»  <>^*  of  tlie  first  monies  which  shall  afterwards  come 


soHBiia  or 

8KTTLBMSRT 


or  THX 


BAHKBUPToir  ACT,  to  liaud  arising  from  the  said  estate  after  payment  of 

expenses,  pay  or  direct  the  payment  to  such  creditor  or 

creditors  whose  dividend  shall  be  afterwards  ascertained 
a  rateable  dividend  or  dividends  on  the  amount  of  his  or 
their  debt  or  debts  before  any  further  dividends  shall  be 
made  among  the  other  creditors,  but  not  so  as  to  disturb 
any  dividend  or  "dividends  which  may  previously  have 
been  paid  to  such  other  creditors  or  any  of  them. 
36.  iiiBpectors         XVIII.  Thr  INSPECTORS  or  inspector  may  fi'om  time 

inay,  upon  giving  , 

notice,  convene    to  time,  upon days'  notice  to  be  given  to  the  known 

of^Uto^**"^    creditors  by  letters  through  the  post-office  addressed  to 

their  respective  places  of  business  or  abode  or  last  known 
places  of  business  or  abode  or  to  the  agents  or  last  known 
agents  in  England  of  such  creditors  respectively,  con* 
vene,  at  such  time  and  place  as  the  inspectors  or  inspector 
shaU  see  fit,  a  general  meeting  of  the  creditors  of  the 
said  E.  F.  or  their  authorised  agents  known  to  such 
inspectors  or  inspector,  and  at  such  meeting  or  at  any 
adjourned  meetings  shall  be  submitted  any  of  the  matters 
by  these  presents  authorised  or  directed  to  be  determined 
by  a  meeting  of  creditors,  and  any  other  matters  on 
which  the  inspectors  or  inspector  may  desire  to  have  the 
advice  or  direction  of  the  creditors,  and  the  resolution  of 
the  creditors  or  the  major  part  in  value  of  them  voting 
at  any  such  meeting  upon  any  matters  stated  or  referred 
to  in  the  circulars  calling  the  meeting  and  which  shall 
not  be  repugnant  to  or  inconsistent  with  the  provisions 
of  these  presents  shall  be  as  binding  and  effectual  upon 
all  the  creditors  and  their  respective  representatives 
and  partners  as  if  all  had  concurred  therein  and  agreed 
thereto ;  nevertlieless  any  creditor  who  shall  not  be 
present  thereat  may  vote   by  writing  under  his  hand 
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declaring  his  assent  to  or  dissent  &om  any  one  or  more       puobdikt 

LXXIY. 

of  the  matters  submitted  to  the  meeting,  and  such  votes  

may  be  either  absolute  or  subject  to  any  condition  or      BmisMMT 

qualification  expressed  in  such  writing,  and  any  absent  ""^"^  ■*^-  ^ 

creditor  may  by  ivriting  appoint  any  other  person  to  act  bahkbuptotaot, 

for  him  as  his  proxy  whose  acts  shall  be  considered  as  -1 

the  acts  of  the  principal. 

XIX.  If  at  any  time  before  the  whole  of  the  estate  of  37.  if  the  agreed 
the  said  £.  F.  shall  have  been  fully  administered  a  divi-  iiaid  the 

dend  or  dividends  to  the  amount  in  the  whole  of ^TOy^wd' 

shillings  in  the  pound  shall  not  have  been  paid  to  or  ««»gn»Ulua 

est&te  ftnd 

i*ealised  and  provided  for  all  the  creditors  entitled  to  the  effects  to  the 
benefit  hereof,  with  simple  interest  on  the  amount  of  their  ""'^p*^^"* 

respective  debts  at  the  rate  of  £ per  cent,  per  annum 

from  the  day  of ,  the  said  E.  F.  shall,  if  the 

inspectors  or  inspector  shall  require,  effectually  convey 
assure  and  assign  all  his  estate  and  effects  then  remaining 
outstanding  or  not  divided  to  the  inspectors  or  inspector 
or  to  such  pei'son  or  persons  as  they  or  he  may  direct,  in 
trust  to  be  administered  and  divided  pro  raid  among  the 
creditors  of  the  said  E.  F.  upon  the  principles  aforesaid 
and  according  to  the  provisions  hereof,  and  if  any  ulti- 
mate surplus  shall  remain  after  full  payment  and  satisfac- 
tion of  their  respective  debts  and  interest  and  of  all  costs 
and  expenses  hereby  authorised  to  be  paid  or  otiierwise 
provided  for,  then,  as  to  such  ultimate  surplus,  in  trust 
for  the  said  E.  F. 

XX.  In  all  matters  hereby  provided  for  and  touching  38.  necidon  of 
which  there  are  given  any  powers  and  discretions  to  the  specton  ^eso^t 
inspectors  or  inspector  the  majority  in  number  of  the  {^  *  "iiw^  ^ 
inspectors  for  the  time  being  or  present  on  any  occasion 

upon  which  any  of  such  matters  may  be  discussed  or 
brought  forward  shall  decide  or  determine,  and  their 
decision  or  determination  shall  be  binding  for  all  pur- 
poses as  fully  as  if  all  the  inspectors  had  joined  therein, 
and  all  advice,  resolutions  and  acts  of  the  inspectors  or 
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pwtoEDENT      inspector  for  the  time  being  or  a  majority  of  them  shall 

'         be  deemed  the  acts  of  the  whole. 

sOTTLKMKin!         XXI.  If  at  any  time  before  the  said  E.  F.  shaQ  be 

UNDMR  8BCT.  28    dischaTged  under  the  provisions  hereof  he  shall  be  adju- 

BAHKRUPTOTACT,  dlcated  bankrupt,  or  any  order  equivalent  to  an  adjndica- 

1  Alio 

„  tion  of  bankruptc}*^  under  any  of  the  Acts  relating  to 
39.  Power  for      bankrupts  shall  be  made  or  obtained  by  or  against  the 

inspectors  to  ^  ^  . 

declare  the  pro-  said  E.  F.,  or  in  case  any  other  proceedings  shall  take 

deed  at  an  end  place  which  shall  prejudice  or  interfere  with  the  arrange- 

^^^udi^^  ment  intended  to  be  made  by  these  presents,  or  if  it 

bankrupt,  Ac,  shall  appear  to  the  inspectors  or  inspector  that  the  estate 

but  without  .1 

prejudice  to  acts  Cannot  convemently  and  with  due  regard  to  the  interests 
T^yld!^  *°  ^f  *^^  creditors  be  wound  up  or  distributed  under  the  pro- 
visions of  these  presents,  then  the  inspectors  or  inspector 
may,  by  writing  under  their  or  his  hands  or  hand  declare 
these  presents  to  be  for  the  future  at  an  end,  and  in 
every  such  case  these  presents,  and  every  covenant  clause 
or  thing  herein  contained,  so  far  as  the  same  tend  to 
restrain  the  creditors  respectively  from  suing  for  proving 
and  recovering  their  several  debts  claims  or  demands, 
shall  determine  and  be  absolutely  void,  [but  without  pre« 
judice  nevertheless  to  any  lien  or  security  which  may 
have  been  created  or  may  exist  upon  such  respective 
debts  under  or  by  virtue  of  these  presents]  (e),  and,  [subject 
as  aforesaid],  the  said  creditors  shall  thenceforth  be  re- 
spectively  at  liberty  to  sue  for  or  go  in  and  be  admitted 
to  prove  the  Aill  amount  of  their  4ebts  claims  and 
demands,  except  so  far  as  they  may  have  received  the 
same  or  any  part  thereof  from  other  sources  than  under 
or  by  virtue  of  these  presents ;  and  in  case  any  dividends 
shall  have  been  previously  made  under  these  presentSj 
then  the  creditors  who  shall  have  received  the  same  shalli 
but  without  any  liability  to  fefund  the  same  or  any  part 
thereof,  account  for  the  amount  of  all  such  dividends  so 

(e)  See  supra,  p.  550,  n.  (b.) 
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received  by  them  respectiveh^  or  shall  be  considered  to       prbobdrkt 

have  received  the  same  as  and  by  way  of  dividend^  and  

shall  be  permitted  to  prove  or  claim  for  the  balance  only  sbwlbmbiit 

of  their  debts  under  any  bankruptcy  or  other  proceedings,  ^^^^^  sbot.  28 

OF  The 

XXII.  Ip  and  when  the  said  estate  shall  have  been  bahkbuptoy  act, 

fully  administered  according  to  the  provisions  hereof,  the  '. 

inspectors  or  inspector  shall  sign  a  cei-tificate  in  writing  ^f  inSectore*^ 

of  such  fact  endorsed  upon  or  referring  to  these  pre-  **^*  e«*»*o  ^^ 

,  .  been  fully  ad- 

sents,  and  such  certificate  shall  be  conclusive  evidence  ministered,  to 
of  the  truth  of  the  matters  therein  alleged,  but  no  such  of^mkrnpt.^**'^ 
certificate  shall  be  signed  until  the  major  part  of  the  cre- 
ditors present  at  a  meeting  to  be  specially  convened  for 
the  purpose  shall  have  passed  a  resolution  authorising 
the  same,  or  in  case  of  such  conveyance  assurance  and 
assignment  of  all  the  estate  and  effects  of  the  said  E.  F. 
being  required  from  and  made  by  him  as  in  a  previous 
article  hereinbefore  contained,  the  making  thereof  shall 
in  like  manner  be  certified  by  the  inspectors  or  inspector, 
and  then  and  thenceforth  these  presents  shall,  (except 
only  for  the  purpose  and  to  the  extent  in  this  present 
clause  hereinafter  provided  for,  and  without  prejudice  to 
the  rights  of  creditors  to  or  over  the  property  so  thereto- 
fore conveyed  or  assigned,  or  to  or  over  any  dividends  or 
fund  fo^  dividends  therein  provided  but  not  actuaUjr  paid 
to  creditors),  operate  and  be  a  release  and  discharge  to 
the  said  £.  F.  his  heirs  executors  and  administrators,  as 
fuUy  and  effectually  and  in  like  manner  and  to  the  same 
extent  as  an  unconditional  order  of  discharge  under  a 
petition  for  adjudication  of  bankruptcy,  and  may  be 
pleaded  accordingly  to  all  actions  and  proceedings  in 
respect  of  any  of  the  present  debts  claims  and  demands 
of  every  or  any  creditors  in  respect  of  which  he  shall  be 
entitled  to  receive  such  dividends  as  aforesaid. 

XXIII.  EvEEY  RECEIPT  in  writing  of  the  inspectors  or  41.  Receipt  of 
inspector  for  the  time  being,  or  of  the  said  E.  F.  with  S^rap"*^th 
the  consent  of  the  inspectors  or  inspector,  for  any  sum  *^®^ ^^JJaak- 

chaiges. 
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BAHKRUPTOT  ACT, 

1869. 


42.  Power  to 
appoint  new 
inspectors. 


and  sums  of  money  payable  to  them  or  any  or  either  of 
them  mider  these  presents,  shall  be  a  sufficient  discharge 
for  the  money  in  such  receipt  acknowledged  to  be  re- 
ceived, and  no  person  to  whom  the  same  shall  be  given 
shall  be  afterwai*ds  answerable  or  accountable  for  any 
loss  misapplication  or  nonapplication,  or  be  in  anywise 
obliged  or  concerned  to  see  to  the  application,  of  the 
money  therein  acknowledged  to  be  received  (/ ). 

XXIY.  If  any  of  the  inspectors,  parties  hereto  of  the 
third  part,  or  any  future  inspectors  or  inspector  to  be 
appointed  as  hereinafter  mentioned,  shall,  (by  writing 
addressed  to  the  other  inspectors  or  inspector  for  the 
time  being  and  delivered  to  some  or  one  of  them,  or,  if 
there  shall  be  no  such  inspector  for  the  time  being,  ad- 
dressed and  delivered  to  any  one  creditor  for  the  sum  of 

£ or  upwards),  renounce  or  resign  the  office,  or  shall 

die,  or  go  to  reside  abroad,  or  become  incapable  to  act  in 
the  execution  of  these  presents,  or  if  it  shall  at  any  time 
be  deemed  desirable  to  appoint  any  additional  inspector  ' 
or  inspectors,  a  majority  in  value  of  the  creditors  present 
at  a  meeting  specially  convened  for  such  purpose  may 
appoint  one  or  more  inspector  or  inspectors,  in  the  place 
of  the  inspector  or  inspectors  who  shall  renounce  or 
resign,  or  die,  or  go  to  reside  abroad,  or  become  in- 
capable as  aforesaid,  or  by  way  of  additional  inspector  or 
inspectors,  and  in  every  such  case  ail  such  estate  and 
effects  (if  any)  as  may  then  have  been  vested  in  the 
said  inspectors  or  inspector  for  the  time  being  under  the 
provisions  hereinbefore  contained,  shall  be  conveyed  as- 
signed and  transferred  so  and  in  such  manner  that  the 
same  may  be  vested  in  such  new  inspector  or  inspectors 
jointly  with  the  surviving  or  continuing  inspectors  or  in- 


(/)  This  dause  would  seem   to  be  uimeceesary.     It  is  here 
retained  in  case  its  use  should,  for  any  reason,  be  fomid  desirable. 
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speetor  (if  any),  or  otherwise  in  such  new  inspectors  pmobmkt 

solely,  as  the  case  may  require,  and  all  the  powers  and  

authorities  herein  conferred  on  the  inspectors  parties  bkttlkxbitt 

hereto  of  the  third  part  shall,  by  virtue  of  such  ap-  ^^^*J  J^'  ^^ 

pointment,  be  vested  in  and  may  be  exercised  by  such  bakkbuptcyaot, 

18o9. 


new  inspector  or  inspectors,  together  with  the  continuing  ~ 
inspectors  or  inspector  (if  any)  as  amply  as  if  the  new 
inspectors  or  inspector  had  been  hereby  appointed  in- 
spectors or  inspector. 
XXV.  The  inspectors  for  the  time  being  and  the  said  ^8.  indemnity 

to  inspectorB. 

£•  F.  shall  respectively  be  charged  and  chargeable  only 
for  such  monies  as  they  shall  respectively  actually  receive, 
noth withstanding  their  or  his  joining  in  any  receipt  or 
discharge  for  money,  either  for  conformity  or  for  the 
satisfSftction  of  the  party  paying  the  same,  and  shall  be 
answerable  and  accountable  only  for  their  or  his  own 
acts  receipts  neglects  or  defaults,  and  not  for  those  of 
each  other,  or  for  any  banker  broker  agent  or  accountant 
olerk  solicitor  or  other  person  with  whom  or  into 
whose  hands  any  part  of  tlie  said  estate  may  come  in 
conformity  with  these  presents,  nor  shall  they  or  any  of 
them  be  answerable  for  any  error  in  law  or  fact,  or  for 
any  loss  which  may  happen  to  the  estate,  unless  such 
error  or  loss  shall  happen  by  or  through  his  or  their  own 
wilful  default,  and  they  and  every  of  them  shall,  out  of 
any  money  to  arise  from  the  said  estate  or  effects,  pay 
reimburse  or  indemnify  the  said  inspectors  or  inspector 
for  the  time  being  for  or  against  all  damages  costs  and 
expenses  which  they  or  any  of  them  have  incurred  or 
may  incur  in  respect  of  the  arrangement  hereby  made  or 
otherwise  in  respect  of  these  presents  or  in  relation 
thereto  or  to  the  said  estate,  and  in  all  cases  the  said 
E.  F.  shall  be  indemnified  as  to  all  acts  deeds  and  things 
done  hereunder  by  the  direction  or  with  the  consent  of 
the  inspectors  or  inspector,  and  they  or  be  may  authorise 
the  said  £.  F.  to  retain  and  may  pay  to  him  all  costs 
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SCHBXB  OP 

8BTTLBXBHT 

VITDBB  8B0T.  28 

OF  THB 
BARKBUPTOr  ACT, 
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44.  Bankrupt 
to  execute  deecU 
and  devote  his 
time  and  atten- 
tion to  winding 
up  the  estate. 


45.  Power  of 
attorney  from 
bankrupt  to 
inspectors. 


and  expenses  he  may  incur  by  his  acting  in  pursuance  of 
the  present  arrangement  (g). 

XXVI.  The  said  E.  F.  shall  at  aU  times  execute 
and  do  and  join  in  executing  and  doing  all  deeds  acts 
and  things  necessary  or  reasonable  for  enabling  the  in- 
spectors or  inspector  to  execute  the  several  powers  in 
them  hereby  reposed^  and  shall  ratify  and  confirm  all 
such  deeds  acts  and  things  in  carrying  out  these  presents 
as  they  or  he  shall  reasonably  do,  and  shall,  at  the  re- 
quest of  the  inspectors  or  inspector,  devote  all  such  time 
and  attention  as  may  be  necessary  in  and  about  carrying 
on  collecting  and  getting  in  and  winding  up  the  said 
business  and  estate  or  otherwise  in  and  about  effectuating 
the  objects  and  purposes  of  these  presents  or  any  part 
thereof,  and  shall  not  interfere  or  act  in  the  winding  up 
of  the  said  business  or  in  any  other  way  connected  with 
the  said  estate  or  the  affairs  thereof,  except  so  far  as  he 
may  be  required  by  the  inspectors  or  inspector. 

AND  THIS  INDENTURE  ALSO  WITNESSETH 
that  the  said  E.  F.  doth  hereby  appoint  the  inspectors 
or  inspector,  the  attomies  and  attorney  of  him  the  said 
E.  F.  his  executors  and  administrators,  for  him  or  them, 
and  in  his  or  their  name  to  claim  sue  for  recover  and 
receive  and  take  possession  of  all  goods  chattels  and 
effects  accounts  books  monies  negotiable  or  other  instru- 
ments or  securities  being  parts  of  his  estate  and  being 
either  in  this  realm  or  abroad,  and  to  give  receipts  and 
acquittances  for  the  same,  and  to  endorse  and  transfer 
all  bills  of  exchange,  promissory  notes  or  other  securities 
and  other  instruments  relating  to  or  respecting  the 
ownership  of  any  of  the  said  property,  and  to  appoint 
substitutes  for  all  or  any  of  the  purposes  aforesaid,  and 


(jg)  It  will  be  observed  that  the  provisions  of  this  clause  are 
somewhat  special.  It  may,  however,  gonerally  be  omitted  witb 
safety. 
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to  do  all  or  any  of  the  said  acts,  and  to  execute  and 
grant  powers  of  attorney  and  authorities  to  any  person  or 
persons,  in  any  countries  or  places  to  do  and  perform 
any  such  acts  or  things  as  aforesaid,  and  to  collect  or 
get  in  any  of  the  said  estate,  and  he  tlie  said  E.  F.  his 
executors  or  administrators  shall  ratify  and  confirm  all 
acts  and  things  to  be  done  under  the  authority  herein 
contained,  and  shall  and  will  on  request  from  time  to 
time  execute  all  such  further  or  other  powers  to  the 
inspectors  or  inspector,  or  any  substitute,  for  all  or  any  of 
the  purposes  aforesaid  as  he  shall  be  required  to  execute, 
and  shall  not  nor  will  at  any  time  revoke  the  powers  and 
authorities  so  to  be  executed  as  aforesaid :  AND  THIS 
INDENTURE  ALSO  WITNESSETH,  that  in  further 
pursuance  of  the  said  resolution,  and  in  consideration  of 
the  premises,  it  is  hereby  agreed  that  the  said  bankrupt 
and  the  said  A.  B.,  C.  D.,  and  E.  F.  or  some  or  one  of 
them  shall  forthwith  apply  to  the  Court  to  annul  the  said 
order  of  adjudication,  to  the  intent  that  the  same  may  be 
annulled  accordingly  within  one  week  from  the  execution 
of  these  presents.    In  witness,  &c. 
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46.  Agreement 
that  application 
shall  be  made  to 
annul  order  of 
adjudication. 


PREOBDEKT 
LZZV. 


LXXV. 

DEED  OF  INSPECTORSHIP,  providing  for  the 
management  and  winding  up  of  the  joint  and  sepa- 
iiATB  estates  of  a  partnership  firm,  and  for  the  pay ^ 
ment  of  their  joint  and  separate  debts  (a). 

THIS  INDENTURE  made  the day  of 18—,  i-  ^^^ 


IKS?B0T0RSH1P 
DEED. 


(a)  ThiB  Pteoedent  (as  appears  from  the  recitals)  contemplates 
an  arrangement  of  the  affairs  of  the  debtors  without  recourse  to  the 
Court.  It  is  therefore  open  to  the  objections  mentioned  in  the 
Introductory  Observations  (supra,  p.  515).    A  comparison  of  the 


VOL.  V. 


O   0 


■^ 
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2.  BecitAlof 
traders  having 
cftrried  on 
basineoB  in 
paiinenhip; 

8. — of  their 
having  become 
indebted  in  the 
course  of  their 
busineu ; 

4.^-of  their 
being  unable 
to  meet  their 
engagements, 
and  of  resolution 
at  meeting  of 
creditors  that 
their  estate 
should  be  wound 
up  under  in- 
spection ; 
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Between  A.  B.,  C.  D.,  E.  F.  and  G.  H.  all  of  &c. 
trading  under  the  firm  of  "B.  and  Co."  (hereinafter 
called  "  the  debtors  "),  of  the  first  part,  I.  K.  of  &c. 
L.  M.  of  &c.  and  N.  0.  of  &e.  [inspectors]  of  the  second 
part,  and  the  several  persons  companies  and  fiims  who 
at  the  date  hereof  are  or  claim  to  be  creditors  of  the 
debtors,  or  who  would  be  entitled  to  prove  under  an 
adjudication  of  bankruptcy  against  the  debtors,  founded 
on  a  petition  filed  on  the  day  of  the  date  of  these 
presents  (hereinafter  called  "  the  creditors  "),  of  the  third 
part :  Whereas  the  debtors  have  for  many  j-ears  carried 

on  in  partnership  the  trade  or  business  of at 

aforesaid,  under  the  said  firm  of  "  B.  and  Co. : "  And 
WHEREAS  the  said  firm  of  **B.  and  Co."  have  in  the 
course  of  their  said  trade  or  business,  and  the  said  part- 
ners therein  have  in  their  private  capacity,  become  in- 
debted to  the  creditors  in  large  sums  of  money :  Anp 
WHEREAS  the  debtors  being  unable  to  meet  their  engage- 
ments, called  a  meeting  of  their  creditors,  and  at  snch 
meeting,  which  was  held  on  the  day  of  the  date  of  these 
presents,  it  was  resolved  -(among  other  things)  that  it 
was  desii*able  and  for  the  advantage  of  the  creditors  of 
the  debtors  that  then*  affairs  should  be  investigated 
arranged  and  wound  up  under  inspection  rather  than  in 


recitalB  to  the  two  last  preceding  Precedents  will  enable  the  dnfts- 
man  to  convert  the  present  Precedent  either  into  a  composition  deed 
under  s.  126  of  the  Bankruptcy  Act,  1869,  and  Eule  281  of  theBolea 
of  1870,  or  under  s.  28  of  the  Bankruptcy  Act.  For  the  fonner 
purpose  it  will  be  necessary  to  fix  the  amount  of  the  composition, 
and  to  render  the  provisions  of  the  deed  .terminable  upon  hie  pay- 
ment of  such  composition  within  the  agreed  period,  instead  of  upon 
the  payment  of  the  debts  in  full  within  the  same  period.  The  con- 
sequential alterations  will  require  attention,  but  will  not  be  con- 
siderable. In  order  to  render  tbe  Precedent  available  as  a  scheme 
imder  s.  28,  the  principal  chaogeswill  be  in  the  form  of  theiecitals. 
In  both  cases,  however,  the  creditors  will  not  be  parties,  and  this  will 
necessitate  some  alterations  of  form,  chiefly  in  the  witnessing  parts. 
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bankruptcy,  and  that  the  said  I.  K.,  L.  M.  and  N.  O.       prboedbtt 


LXXV. 


INSPECTORSHIP 
DBBD. 


should  be  appointed  inspectors  for  the  purpose :  And 
WHEREAS  it  has  been  agreed  that  these  presents  shall  be 
executed  with  the  licence  covenants  and  provisions  here-  ^   "I 

•^  5. — of  agree- 

rnafter  contained :  NOW  THIS  INDENTURE  WIT-  ment  to  execute 
NESSETH  that,  in  pursuance  of  the  said  agreement,  dee<r^" 
and  in  consideration  of  the  covenants  hereinafter  con-  ^-  Testatum.: 

"^"Tiiiit  l»y 

tained  on  the  part  of  the  debtors,  the  creditors  for  them-  cr^itora  of 
selves  respectively  and  their  respective  heirs,  executors  i^HJ^  business 
and  administrators,  and  so  that  each  sole  creditor  shall  f?""  »i*<^ifi«ti 

time  under 

be  answerable  only  for  the  acts  and  defaults  of  himself  control  of 
and  his  heirs  successors  executors  and  administrators,  ' 

and  so  that  each  partnership  creditor  shall  be  answer- 
able only  for  the  acts  and  defaults  of  the  partnership 
and  of  all  and  every  the  partners  and  partner  therein 
and  iheir  and  his  heirs  executors  and  administrators,  do 
hereby  respectively  grant  unto  the  debtors  respectively 
and  their  respective  executors  and  administrators,  licence 

henceforth  until  the  day  of 18 — ,  (unless  this 

licence  shall  be  soonei*  avoided  by  virtue  of  the  provisions 

hereinafter  contained),  to  conduct  manage  and  wind  up 

aU  their  partnership  and  other  affairs,  and  coUect  get  in 

sell  and  dispose  of  all  or  any  part  of  their  respective 

estates  debts  and   effects,   as  well  joint  as  separate, 

under  the  inspectioxi  and  subject  to  the  approbation  of 

the  said  parties  hereto  of  the  second  part,  or  other  the 

inspectors  or  inspector  for  the  time  being  acting  under  the 

authority  of  these  presents  (all  of  whom  are  hereinafter 

included  in  the  term  "  the  inspectors  or  inspector  '*) : 

And  do  mobeover  agree  with  the  debtors  their  exe-  7.— andagree- 

cutors  and  administrators,  that  if  the  creditors  respec-  deed  may  iJ^ 

tively  or  their  respective    executors    administrators  or  ^J^^^'*^ 

partners  shaU,  during  the  time  aforesaid,  sue  levy  upon  action  by  a 

ci!'cditor 

or  take  in  execution  attach  or  proceed  in  bankruptcy  or 

otherwise  against  the  debtors  or  any  of  them,  or  their  or 

any  of  their  heirs  executors  or  administrators,  or  the 

o  o  2 


"n 
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8.  Power  for 
inspectors  to 
revoke  licence 
on  breach  of 
ooTenants  by 
the  debtors. 


9.  Farther 
testatum : 
—covenants  by 
the  debtors ; 


10. — to  make 
out  a  true 
accoant  of  their 
estates  : 


— and  deliver 
the  same  to  the 
inspectors  ; 

11. — ^to  carry 
99  the  business 


estates  lands  tenements  goods  chattels  and  effects  of 
them  or  any  of  them  in  respect  of  any  soch  debts  as 
aforesaid,  then  and  in  every  such  case  these  [presents, 
(unless  the  same  or  the  licence  hereinbefore  expressed 
to  be  granted  shall  be  sooner  avoided  as  aforesaid),  may 
be  pleaded  as  a  release  of  and  in  bar  or  defence  to  even 
such  action  and  proceeding,  and  the  debt  or  debts  the 
subject  thereof,  in  like  manner  and  witli  the  same  effect 
as  if  a  general  release  or  acquittance  for  the  same  had 
been  given  under  the  hands  and  seals  of  the  creditors 
respectively;  Provided  nevertheless,  that  in  case 
there  shall  be  any  wilful  violation  of  the  direction  of 
the  inspectors  or  inspector  in  breach  of  the  covenants 
herein  contained  on  the  parts  of  the  debtors  or  their 
respective  heirs  executors  or  administrators,  it  shall  be 
lawful  for  the  inspectors  or  inspector  in  writing  under 
their  or  his  hands  or  hand  to  revoke  the  said  licence, 
and  in  such  case  immediately  after  such  revocation  the 
said  licence  shall  absolutely  cease :  AND  THIS  IN- 
DENTURE FURTHER  WITNESSETH  that,  in 
consideration  of  the  licence  and  provisions  respectivelj 
hereinbefore  and  hereinafter  contained  on  the  part  of 
the  creditors,  each  of  the  debtors,  so  hx  only  as  relates 
to  the  acts  and  defaults  of  himself  his  executors  and  ad- 
ministi*ators,  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  with  the  parties  hereto 
of  the  second  part  their  executors  and  administrators, 
That  they  the  debtors  will  foiiihwith  make  out  and  state 
a  true  and  exact  account  in  writing,  to  be  signed  by 
them,  or  the  survivors,  or  survivor  of  them,  of  all  the 
estates  and  effects  as  well  real  as  personal  of  the  said 
firm  of  "  B.  and  Co."  and  the  several  charges  and  incum- 
brances affecting  the  same,  and  will  deliver  such  account 
so  signed  as  aforesaid  unto  the  inspectors  or  inspector ; 

And  will  henceforth  until  the  said  day  of 

18 — ,  (unless  they  shall  be  enabled  soo4er  to  pa^  and  satisfy 
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all  their  debts),  manage  and  carry  on  in  the  best  manner      prwjkdent 


LXXV. 


they  can  the  business  of  the  said  firm  of  "  B.  and  Co." 
and,  subject  to  the  directions  .  of  the  mspectors  or  in-  ug,,,^ 

spector,  will  use  their  utmost  endeavours  to  collect  get  undeTthe  direc- 

in  sell  and   convert  into  money  the  joint  estate  and  ti<»M<^*l»o 

^  •'  inspectors ; 

effects  of  the  said  firm  for  the  benefit  of  the  creditors, 
and  perform  observe  and  execute  from  time  to  time  all 
the  lawful  orders  directions  resolutions  and  instructions 
of  the  inspectors  or  inspector  touching  the  manage- 
ment and  disposal  of  the  said  trade  or  business  and 
joint  estate  and  effects ;  And  will  from  time  to  time  pay  12. —to  pay  all 

•  ,  monies  into  a 

all  the  monies  bills  of  exchange  promissory  notes  or  specified  bank ; 
securities  for  money  which  they  shall  receive  and  get  in 
from  the  produce  of  the  said  joint  estate  and  effects  and 
from  the  gains  and  profits  of  the  said  trade  or  business, 

into  the  bank  of  the Banking  Company  at  

aforesaid,  or  into  some  other  banking  house  to  be  ap- 
pointed by  the  inspectors  or  inspector,  to  the  credit 
of  an  account  to  be  kept  in  the  names  or  name  of  the 
debtors  or  the  survivors  or  survivor  of  them,  and  will 
at  all  times  fiimish  to  the  inspectors  or  inspector  full 
information   of  the   state   of  such  account,  and   when 
required  produce  to  them  or  him  the  bank-book  or  bank- 
books or  other  evidence  of  such  account ;  And  will  upon  13.— and  npon 
every  appointment  of  a  fresh  banking  house  cause  such  of  a  banking 
transfers  and  payments  of  the  monies  bills  notes  and  J^^J^]^®*^® 
securities  to  be  made  as  shall  be  requisite  in  order  that  transfers ; 
the  same  may  stand  to  the  accounts  herein  mentioned  in 
the  books  of  the  bankers  or  banker  for  the  time  being ; 
And    that    each  of   them  the  debtors  will  forthwith  i4.--to  conyert 
under  the  inspection  and  control  of  the  inspectors  or  estates  under 
inspector,  collect  get  in  sell  and  convert  into  money  the  J^^  SisMcton  • 
separate  estate  and  effects  which  he  is  now  possessed  of 
or  entitled  to  or  which  he  has  a  right  to  dispose  of;  And  16. —and  pay 
WILL,  with  the  monies  arising  fr*om  such  last-mentioned  debts  ont  of 
collection  getting  in  sale  and  conversion,  after  deducting  ^s2^^** 
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16. — ^to  render 
to  inspectors 
aocounts  of  their 
separate  estates ; 

17. — and  pay 
balance  thereof 
into  the  bank  to 
the  credit  of  the 
joint  estate ; 


18. — ^not  to 
draw  out  of  the 
bank  any  monies 
except  by  diroc* 
tion  of  the 
inspectors,  but 
sign  cheques 
when  required 
by  them ; 


19. — not  to 
enter  into  any 
now  business 
without  consent 
of  inspectors 
until  expiration 
of  licence,  unless 
debts  are  paid 
in  full ; 


20. — not  to  dis- 
XK)se  of  their 
estates  without 
such  consent ; 


and  allowing  all  necessary  expenses^  pay  under  die 
direction  of  the  inspectors  or  inspector  to  the  separate 
creditors  of  hiin  the  said  covenanting  party  the  debts 
due  from  him,  or^  as  the  case  may  require,  divide  under 
such  inspection  the  said  monies,  (after  deductiag  such 
expenses  as  aforesaid),  ratably  among  his  said  separate 
creditors  in  proportion  to  the  amount  of  their  respective 
debts ;  And  will  render  to  the  inspectors  or  inspector 
a  true  account  of  such  estate  and  the  produce  thereof 
and  of  all  receipts  and  payments  on  account  thereof; 
And  will  transfer  or  pay  the  balance  (if  any)  which 
shall  remain  after  payment  of  the  said  separate  debts 
into  the  banking  house  for  the  time  being  of  the  estate 
to  the  credit  of  the  account  to  be  kept  by  the  debtors 
as  aforesaid,  to  be  applied  in  manner  hereinafter  men- 
tioned ;  And  that  they  or  any  of  them  will  not  draw  out 
any  monies  bills  notes  or  securities  which  shall  for  the 
time  being  be  in  the  said  banking  house  except  by  the 
direction  of  the  inspectors  or  inspector,  but  wiU  upon 
every  request  of  the  inspectors  or  inspector  sign  such 
cheques  drafts  or  orders  upon  the  said  banking  house  for 
any  such  monies  notes  or  securities  as  the  inspectors  or 
inspector  shaU  from  time  to  time  direct  they  or  one  of 
them  countersigning  the  same ;  And  that  they  or  any  of 

them  will  not  at  any  time  henceforth  until  the  said 

day  of 18 — ,  unless  the  creditors  shall  be  previously 

paid  the  full  amomit  of  their  debts,  enter  into  or  under- 
take or  be  concerned  or  engaged  in  any  new  contract 
adventure  partnership  trade  or  business  whatsoever  un- 
less according  to  the  provisions  herein  contained  and  with 
the  consent  of  the  inspectors  or  inspector ;  And  will  not 

at  any  time  henceforth  until  the  said day  of 

18 — ,  unless  payment  of  the  said  debts  be  previously 
made,  alienate  or  dispose  of  their  or  any  of  their  joint 
or  separate  estate  or  effects  other  than  as  appears  or  is 
authorised  by  these  presents  excepting  in  the  regular 
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course  of  their  aforesaid  business  which  may  be  so  carried       pjwctoeht 
on  under  such  inspection  or  direction  as  aforesaid ;  And 
WILL  not  do  or  suffer  anything  whereby  any  creditor  or 
creditors  of  the  said  firm,  or  of  any  one  or  more  of  the  Z.  '. 

,  .        21.— not  to  give 

said  partners  separately,  shall  or  may  obtain  any  security  undue  preference 

»,'        n       I'  xi'jix  jT-x  to  any  creditor ; 

or  securities  for  his  or  their  debt  or  debts  or  any  pre- 
ference or  priority  of  payment  thereof  or  of  any  part 
thereof  before  any  other  or  others  of  them  :  And  will  not  22.— not  to  bring 

-    .  ,  ,  any  action  with* 

brmg  any  action  for  recovering  any  debt  or  debts  now  due  out  consent ; 
or  which  shall  hereafter  during  the  continuance  of  the 
aforesaid  licence  become  due  to  the  said  firm  of  '*  B.  and 
Co."  or  any  of  the  debtors,  or  defend  any  actions  or 
proceedings  which  may  be  brought  or  prosecuted  against 
the  said  firm  or  any  of  the  debtors,  without  the  con- 
sent of  the  inspectors  or  inspector,  but  will  at  their  or 
his  request  bring  or  defend  any  such  action  or  proceed- 
ing:  And  will  from  time  to  time  keep  proper  books  28.— to  keep 
of  account  relating  to  their  joint  and  separate  estates  ^^nt* 
and  effects,  and  the  management  and  disposal  thereof 
respectively,  and  therein  make  true  and  proper  entries 
of  all  such  transactions  and  things  as  shall  be  requi- 
site in  order  to  show  the  true  state  and  condition  of 
their  said  joint  and  separate  estates  and  effects,  and  will  ^ 

preserve  all  letters  received  from,  and  make  and  keep 
copies  of  all  letters  sent  by,  them  respectively,  to  all  and 
every  of  their  correspondents  or  other  person  or  persons 
whomsoever  respecting  their  affairs  and  conduct  in  the 
said  business,  and  preserve  all  other  papers  and  writings 
relating  to  the  same  :   And  will  permit  the  inspectors  24.  —and  permit 
or  inspector  from  time  to  time  and  at  all  times  during  examine  them ; 
the  continuance   of  the    said   licence  to   examine   and 
inspect  the    said   books  of    account  letters    papers  or 
Wi*itings,  or  any  of  them ;   And  will  from  time  to  time,  25.— and  report 
when  and  so  often   as  they  the  debtors    respectively  to  inspectors 
shall  be  thereimto  required  by  the  inspectors  or  inspector  ^     'quired ; 
or  any  or  either  of  them  respectively,  show  and  report 
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16. — to  render 
to  inspectors 
aocounts  of  their 
separate  estates ; 

17. — and  pay 
balance  thereof 
into  the  bank  to 
the  credit  of  the 
joint  estate ; 


18. — not  to 
draw  out  of  the 
hank  any  monies 
except  by  direc- 
tion of  the 
inspectors,  but 
sign  cheques 
when  required 
by  them ; 


19. — not  to 
enter  into  any 
new  business 
without  consent 
of  inspectors 
until  expiration 
of  licence,  unless 
debts  are  paid 
in  full  ; 


20. — not  to  dis- 
pose of  their 
estates  without 
such  consent ; 


and  allowing  all  necessary  expenses,  pay  under  the 
direction  of  the  inspectors  or  inspector  to  the  separate 
creditors  of  hiin  the  said  covenanting  party  the  debts 
due  from  him,  or^  as  the  case  may  require,  divide  under 
such  inspection  the  said  monies,  (after  deducting  such 
expenses  as  aforesaid),  ratably  among  his  said  separate 
creditors  in  proportion  to  the  amount  of  their  respective 
debts ;  And  will  render  to  the  inspectors  or  inspector 
a  true  account  of  such  estate  and  the  produce  thereof 
and  of  all  receipts  and  payments  on  account  thereof; 
And  will  transfer  or  pay  the  balance  (if  any)  which 
shall  remain  after  payment  of  the  said  separate  debts 
into  the  banking  house  for  the  time  being  of  the  estate 
to  the  credit  of  the  account  to  be  kept  by  the  debtors 
as  aforesaid,  to  be  applied  in  manner  hereinafter  men- 
tioned ;  And  that  they  or  any  of  them  wiQ  not  draw  out 
any  monies  bills  notes  or  securities  which  shall  for  the 
time  being  be  in  the  said  baiiking  house  except  by  the 
direction  of  the  inspectors  or  inspector,  but  wiU  upon 
every  request  of  the  inspectors  or  inspector  sign  such 
cheques  drafts  or  orders  upon  the  said  banking  house  for 
any  such  monies  notes  or  securities  as  the  inspectors  or 
inspector  shall  from  time  to  time  direct  they  or  one  of 
them  countersigning  the  same ;  And  that  they  or  any  of 

them  will  not  at  any  time  henceforth  until  the  said 

day  of 18 — ,  unless  the  creditors  shall  be  previously 

paid  the  full  amount  of  their  debts,  enter  into  or  under- 
take or  be  concerned  or  engaged  in  any  new  contract 
adventure  pai'tnership  trade  or  business  whatsoever  un* 
less  according  to  the  provisions  herein  contained  and  with 
the  consent  of  the  inspectors  or  inspector ;  And  will  not 

at  any  time  henceforth  until  the  said day  of ■ 

18 — ,  unless  payment  of  the  said  debts  be  pre\iously 
made,  alienate  or  dispose  of  their  or  any  of  their  joint 
or  separate  estate  or  effects  other  than  as  appears  or  is 
authorised  by  these  presents  excepting  in  the  regular 
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course  of  their  aforesaid  business  which  may  be  so  carried       *"f  ■^*''' 
on  under  such  inspection  or  direction  as  aforesaid ;  And 
WILL  not  do  or  suffer  anything  whereby  any  creditor  or 
creditors  of  the  said  firm,  or  of  any  one  or  more  of  the  Z.  ] 

,  ,        21.— not  to  give 

said  partners  separately,  shall  or  may  obtain  any  security  undue  preference 
or  securities  for  his  or  their  debt  or  debts  or  any  pre-      *"y  *^  *  ^ » 
ference  or  priority  of  payment  thereof  or  of  any  part 
thereof  before  any  other  or  others  of  them  :  And  will  not  22.— not  to  bring 

,  .  any  action  vrith- 

bring  any  action  for  recovering  any  debt  or  debts  now  due  oat  consent ; 
or  which  shall  hereafter  during  the  continuance  of  the 
aforesaid  licence  become  due  to  the  said  firm  of  "  B.  and 
Co."  or  any  of  the  debtors,  or  defend  any  actions  or 
proceedings  which  may  be  brought  or  prosecuted  against 
the  said  firm  or  any  of  the  debtors,  without  the  con- 
sent of  the  inspectors  or  inspector,  but  will  at  their  or 
his  request  bring  or  defend  any  such  action  or  proceed- 
ing :   And  will  from  time  to  time  keep  proper  books  23. —to  keep 
of  accoimt  relating  to  their  joint  and  separate  estates  J^^it-^  * 
and  effects,  and  the  management  and  disposal  thereof 
respectively,  and  thei*ein  make  true  and  proper  entries 
of  all  such  transactions  and  things  as  shall  be  requi- 
site in  order  to  show  the  true  state  and  condition  of 
their  said  joint  and  separate  estates  and  effects,  and  will  ^ 

preserve  all  letters  received  from,  and  make  and  keep 
copies  of  all  letters  sent  by,  them  respectively,  to  all  and 
every  of  their  correspondents  or  other  person  or  persons 
whomsoever  respecting  their  affairs  and  conduct  in  the 
said  business,  and  preserve  all  other  papers  and  writings 
relating  to  the  same:   And  will  permit  the  inspectors  24.— and  permit 
or  inspector  from  time  to  time  and  at  all  times  during  euimine  them ; 
the  continuance   of  the    said   licence  to   examine   and 
inspect  the    said  books  of   account  letters    papers  or 
Waitings,  or  any  of  them ;   And  will  from  time  to  time,  25.— and  report 
when  and  so  often   as  they  the   debtors    respectively  to  inspectors 
shall  be  thereunto  requked  by  the  inspectors  or  inspector  ^     wquired ; 
or  any  or  either  of  them  respectively,  show  and  report 
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26. — ^and  verify 
Bach  i-eports ; 


27.— not  to 
compound  dobts 
without  consent 
of  inspectors ; 


28. — ^to  execute 
all  necessaiy 
dee(|i,  &c.; 


29.— and  devote 
their  time  to 
winding  up  the 

estates. 


30.  Further 
testatum  : 
— agreement 


to  them  and  him  the  true  state  and  condition  of  the 
accounts  of  the  said  firm  of  "  B.  and  Go."  and  the  afiieurs 
thereof,  and  the  respective  separate  estate  of  the 
debtors^  and  of  all  the  proceedings  of  the  said  parties 
respectively  relating  to  the  said  business;  And  wilLi 
when  and  as  often  as  they  respectively  shall  be  thereunto 
required  by  the  inspectors  or  inspector^  verify  the  truth 
of  such  accounts  by  such  declamtion  as  is  now  or  may 
be  by  law  substituted  for  voluntary  oaths  and  affirma- 
tions ;  And  will  not  at  any  time  or  times  during  the 
continuance  of  the  aforesaid  licence,  unless  the  credi- 
tors shall  be  previously  paid  the  full  amount  of  their 
respective  debts,  compound  with  any  person  or  persons 
whomsoever  for  any  debt  which  has  heretofore  grown  due 
or  which  shall  hereafter  grow  due  to  the  said  firm  of  "  B. 
and  Co."  or  any  of  the  debtors,  for  any  sum  or  sums  of 
money  less  than  the  whole  of  such  debt  or  debts,  or  sign 
any  letters  of  licence  release  deed  of  composition  or  other 
instrument  in  writing  whereby  any  sum  or  sums  of 
money  due  to  them'  or  him  may  be  lessened  delayed  in 
payment  or  released  without  the  previous  consent  of  the 
inspectors  or  inspector ;  And  will  at  all  times  execute 
and  do,  or  join  in  executing  and  doing,  all  deeds 
and  things  necessary  or  reasonable  for  enabling  the 
inspectors  or  inspector  to  execute  the  several  powers  of 
these  presents,  and  will  confirm  all  deeds  and  things 
which  they  or  he  shall  reasonably  do  in  the  execution 
lof  such  powers ;  And  will,  if  thereunto  required  by 
the  inspectors  or  inspector,  devote  all  or  any  portion  of 
their  or  any  of  their  time  in  carrying  on  collecting  and 
winding  up  the  said  joint  and  separate  estates,  or  other- 
wise in  or  about  the  purposes  of  these  presents,  and 
obey  and  perform  all  the  reasonable  orders  and  directions 
of  the  inspectors  or  inspector  relating  thereto :  AND 
THIS  INDENTURE  FURTHER  WITNESSETH 
that,  in  consideration  of  the  premises,  it  is  hereby  agreed 
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and  declared  between  and  by  the  said  several  parties       pMwitDMn? 
hereto^  (the  said  parties  hereto  of  the  third  part  agreeing 
and  declaring  for  themselves  respectively  and  their  respec- 
tive heirs  successors  executors  and  administrators,  and  so  r~        777 

between  debton 

that  each  sole  creditor  shall  be  answerable  only  for  the  inspectors  and 
acts  and  defaults  of  himself  and  his  heirs  successors  exe- 
cutors and  administrators,  and  so  that  each  partnership 
creditor  shall  be  answerable  only  for  the  acts  and  defaults 
of  the  partnership  and  of  all  and  every  the  pai*tners  and 
partner  therein  and  tlieu*  and  his  heirs  excutors  and 
administrators),  in  manner  following,  that  is  to  say : — 

I.  The  inspectors  or  inspector  may,  at  the  expense  si.  Power  to 
of  the  estate,  employ  or  authorize  the  debtors  or  any  ^^^^bjwtto 
of  them  to  employ,  any  clerks  seiTants  workmen  or  other  ^^  control  of 

tiie  inBDoctoiB : 

persons  whomsoever  in  or  about  the  same,  and  may  ^""""P^^^^' 
displace,  or  authorize  the   debtors  or  any  of  them  to 
displace  the  persons  so  to  be  employed  or  any  of  them 
in  such  manner  as  to  the  inspectors  or  inspector  shall 
seem  meet. 

n.  The  inspectors   or  inspeclor   may   at  the    ex-  32.— and 
pense  of  the  estate  employ,  or  authorize  the  debtors  to  JS^"*"*^ 
employ,  any  persons  to  act  as  their  or  his  solicitors  or 
agents,  or  as  the  solicitors  or  agents  of  the  debtors  or  any  , 

of  them,  in  getting  in  or  realizing  the  said  joint  or  separate 
estates,  or  in  inspecting  controlling  ordering  or  directing 
all  or  any  of  the  matters  relating  thereto,  or  in  exercising 
all  or  any  of  the  powers  herein  contained,  and,  to  give 
effect  to  any  such  agencies,  the  debtors  shall  at  the 
request  of  the  inspectors  or  inspector  appoint  an  attorney 
or  attomies  at  any  place  or  places,  but  so  that  the 
inspectors  or  inspector  may  revoke  change  or  renew,  or 
require  the  debtors  to  revoke  change  or  renew,  every 
such  appointment  at  their  or  his  discretion,  and  the 
debtors  shall  do  so  accordingly. 

III.  The  inspectors  or  inspector  may  employ  any  33.— andac- 
competent  person  as  an  accountant  to  assist  them  or  him  *^'^**°*  ^  ^ 
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paid  out  of  the 
estate. 

34.  Inspectoi-s 
may  make 
advances  out  of 
the  estate ; 


35. — may  autho- 
rize debtors  to 
mortgage  the 
estate ; 


36. — may  pay 
the  debts  of 
creditors  holding 
specific  securi- 
ties, and  take 
such  securities 
for  the  general 
benefit  of  the 
creditors; 


37. — may  autho- 
rize payment  of 
bills  not  due,  on 
being  allowed 
discount. 


in  settling  and  adjusting  the  accounts  of  the  said  inspector- 
ship, and  such  accountant  to  be  employed  as  aforesaid 
shall  be  paid  out  of  the  said  estates  such  remunera- 
tion for  his  services  as  to  the  inspectors  or  inspector 
shall  seem  meet. 

IV.  The  inspectors  or  inspector  may,  when  they  or 
he  shall  think  it  for  the  benefit  of  the  creditors,  make  or 
authorize  advances  to  be  made  out  of  or  on  account  of 
the  said  joint  and  separate  estates  or  any  of  them  in 
furtherance  of  the  objects  of  these  presents  or  any  of 
them,  or  on  account  of  any  contract  or  other  transaction 
imdertaken  by  the  debtors  or  any  of  them. 

V.  The  inspectors  or  inspector  may  in  their  or 
his  discretion  obtain,  or  authorize  or  require  the 
debtors  or  any  of  them  to  obtain,  advances  by  way  of 
mortgage  or  pledge  of  any  part  or  parts  of  their  joint  or 
sepai*ate  estates  for  the  purposes  of  these  presents  and 
for  facilitating  the  carrying  on  and  winding  up  of  the 
said  estates. 

VI.  The  inspectors  or  inspector,  if  they  or  he  shall 
so  think  proper,  may  by  and  out  of  the  said  estates  pay 
off  or  discharge,  or  authorize  the  payment  and  dischai^e 
of,  the  whole  of  the  debt  or  debts  due  from  the  debtors 
or  any  of  them  to  any  of  the  creditors  holding  any 
mortgiiges  chai*ges  liens  bonds  bills  notes  or  other  securi- 
ties, and  that  either  with  or  without  interest,  and  there- 
upon may  cause  the  same  mortgages  charges  liens  bonds 
bills  notes  or  other  securities  or  any  of  them  to  be  de- 
livered up  or  assigned  to  the  inspectors  or  inspector,  or 
as  they  or  he  shall  direct,  to  be  holden  and  applied  upon 
the  trusts  and  for  the  purposes  of  these  presents. 

VII.  The  inspectors  or  inspector  may  pay,  or  autho* 
rize  the  payment  of,  any  sum  or  sums  of  money  due  or 
claimed  against  the  debtors  or  any  of  them  on  bills 
not  at  the  time  payable,  and  the  amount  of  which  woold 
be  recoverable  by  the  debtors  or  any  of  them  against  any 
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other  persons^  on  being  allowed  discount  or  rebate  for       pmobbbit 
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acceleration  of  payment  or  otherwise,  in  the  same  manner 
as  if  the  said  sum  or  sums  of  money  had  been  proved  or 
claimed  imder  an  adjudication  of  bankruptcy  (6).  ~" 

VIII,  Notwithstanding  anything  herein  contained  38.  Creditors 
the  creditors  shall  have  the  benefit  not  only  of  all  mort-  benefit  of  any 
gages  charges  liens  and  pledges  affecting  the  estate  of  the  ^  the^;  ^^^^ 
debtors  or  any  of  them,  but  of  all  collateral  or  other 
securities  whether  in  the  shape  of  bills  of  exchange  pro- 
missory notes  bonds   or  otherwise  as  against  drawers 
acceptors  indorsers  or   sureties,   such  creditors  having 

where  the  same  has  been  necessary  obtained  the  consent 
of  such  drawers  acceptors  indorsers  or  sm^eties  to  the 
execution  by  such  creditors  of  these  presents,  but  so  and 
in  such  maimer  as  that  the  debtors  or  any  of  them 
or  their  or  any  of  their  estates  shall  not  be  subject  to  any 
other  liability  in  respect  thereof  than  would  be  the  case 
if  there  had  been  an  adjudication  of  bankruptcy:  Pro- 
vided NEVERTHELESS,  that  With  reference  to  the  proof  — batproofeto 

be  made  as  m 

or  allowance  of  debts  and  to  dividends,  such  or  the  like  bankraptcy ; 
deductions  or  arrangements  shall  be  made  in  respect  to 
the  last-mentioned  premises  as  would  be  made   under 
an  adjudication  of  bankruptcy,  and  that  nothing  herein 
contained  shall  give  any  increased  force  or  validity  to  —and  deed  not 
any  existing  mortgage  or  security,  but  that  the  same  tionai^Taiidlty 
shall  be  of  the  same  validity  as  if  these  presents  had  not  ^  «»cunties. 
been  executed,  and  no  more. 

IX.  In  reference  to  the   creditors  entitled  and  in  39.  in  case  of 

i»  ,   .  double  proofs, 

reference  to  double  proofs  or  claims  on  two  or  more  and  in  other 
estates,  and  in  every  other  case  not  expressly  provided  ^Jed  for  by^" 
for  by  these  presents,  and  in  every  case  which  shall  ***®  ^^»  **»« 

,  ,  ,  inspectors  to 

appear  to  the  inspectors  or  inspector  not  to  be  sufficiently  be  gnided  by 
provided  for  by  these  presents  concerning  the  distribu-  bankruptcy. 
tion  of  the  proceeds  of  the  joint  and  separate   estates 


(6)  See  the  Bankruptcy  Boles,  1870,  r.  77. 
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of  the  debtors  respectively,  aud  the  monies  applicable 
under  these  presents  in  the  nature  of  joint  and  separate 
estates,  and  concerning  in  other  respects  the  provisions 
herein  contained,  the  inspectors  or  inspector  shall  be 
guided  as  far  as  cuxumstances  will  admit  by,  and  these 
presents  shall  operate  according  to,  the  law  and  practice 
in  bankruptcy  in  like  cases  (c). 

X.  The  inspectors  or  inspector  may  cause  the  validity 
or  amount  of  any  debt  or  debts  security  or  securities 
whatsoever,  (whether  the  same  shall  be  due  to  or  held  by 
any  creditor  executing  these  presents  or  by  any  other 
person  or  persons),  affecting  the  property  subject  to  the 
provisions  of  these  presents  or  any  part  thereof  or  the 
said  firm  of  "  B.  and  Co.'*  or  the  debtors,  to  be  tried, 
either  by  directing  the  debtors  or  any  or  either  of 
them  to  defend  any  action  or  other  proceeding,  or  by 
referring  or  submitting  the  claim  or  matter  in  differ- 
ence to  arbitration  in  such  manner  and  imder  snch 
terms  as  they  or  he  may  think  fit,  and  generally  to  ques- 
tion and  defend  or  cause  to  be  questioned  or  defended 
any  claim  action  or  proceeding,  or  cause  to  be  instituted 
or  prosecuted  any  action  or  proceeding  concerning  or 
affecting  the  property  and  debts  subject  to  the  provisions 
of  these  presents,  or  to  compromise  refer  to  arbitration 
and  adjust  the  same  respectively  as  such  inspectors  or 
inspector  shall  think  fit. 


Double  proof. 


(c)  The  old  forms  contained  a  farther  provision  that  no  creditor 
who  would  in  bankmptoy  have  a  right  to  elect  whether  to  prove 
on  a  joint  or  a  sepaiate  estate,  should,  by  his  executioii  of  the 
deed,  be  deemed  to  have  exercised  such  election.  But  s.  37  o^ 
the  Bankruptcy  Act,  1869  (which  is  an  extension  of  the  principle 
contained  in  s.  1 52  of  the  Bankruptcy  Act,  1861 ,  see  Ex  parte  Honest 
L.  B.  7  Gh.  178 ;  Ex  parte  Stone,  ib.  8  Gh.  914 ;  Simpsofiy.  Henn^gt 
ib.  10  Q.  B.  406 ;  and  also  ffoare  y.  Oriental  Bank  Corporaiiont  2 
App.  Cas.  589),  has  practically  abolished  the  rule  as  to  doable  proof 
established  by  Ex  parte  JRolandson,  3  P.  Wms.  405,  by  limiting  its 
operations  to  cases  arising  otherwise  than  upon  distinct  contnusts. 
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discretion  compound,  or  autliorize  the  compomiding  of, 
any  debt  or  sum  of  money  due  to  the  debtors  or  any  of 
them,  or  accept  or  take,  or  authorize  the  accepting  or  7~~z       z — 

^  ,  ^       '^  41.  Power  for 

taking  of,  security  for  part  of  the  same  in  full  thereof,  or  inspectors  to 

.  xi       •        j^      1  •  /•     Ai         ^*         i*  X    compound  debts, 

give  or  authorize  to  be  given  further  time  for  payment  accept  security, 
of  the  same  debt  or  sum  of  money,  or  refrain  from  suing  ^' 
for  or  enforcing  any  debt  or  claim  which  shall  in  their  or 
his  opinion  be  bad  or  desperate,  without  being  answerable 
for  any  loss ;  And  also  may,  in  case  of  any  dispute  doubt 
or  difficulty  arising  with  any  person  being  a  debtor  to  or 
creditor  of  the  said  estates  or  any  of  them,  or  to  or  of  the 
debtors  or  any  of  them,  or  having  *or  making  any  claim 
against  the  debtors  or  any  of  them  in  the  nature  of  damages 
touching  any  claim  or  demand  made  on  behalf  of  or  against 
the  said  estates  or  any  of  them,  or  the  debtors  or  any  of 
them,  adjust  or  settle  or  authorize  or  require  the  debtors 
or  any  of  them  to  adjust  or  settle  the  amount  of  all  or  any 
of  such  claims  demands  or  damages,  in  such  manner  as  to 
the  inspectors  or  inspector  shall  seem  most  beneficial  to 
the  said  estates,  or,  if  need  be,  to  refer  the  same  to  arbitra- 
tion or  have  the  amount  assessed  in  due  course  of  law. 

XII.  The  inspectors  or  inspector  may  institute  and  42.  Powen  for 
prosecute,  or  authorize  and  direct  the  debtors  their  ex-  dkection  of 
ecutors  or  administrators  or  any  of  them  to  institute  or  infP«cto«t  ^ 

''  take  certain 

prosecute,  with  the  concurrence  of  any  other  necessary  proceedings, 
parties,  and  continue  or  abandon,  according  to  the  di- 
rection of  such  inspectors  or  inspector,  an  action  or 
actions  against  Messrs.  X.  and  Y.  or  other  the  person 
or  persons  or  body  corporate  holding  or  detaining  the 
leases  hereinafter  mentioned,  for  the  recovery  and  obtain- 
ing possession  or  delivery  of  three  several  indentures  of 

lease  all  dated  the  day  of 18 — ,  and  made 

between  [parties] ;  and  may  pay,  or  authorize  the  payment  —and  to  com- 
of,  any  sum  of  money  not  exceeding  the  sum  of  £ by  auch  proceed- 
way  of  compromising  such  action  or  actions  and  obtaining  "^ 


^ 
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possession  and  deliveiy  of  such  leases,  but  such  inspectors 
or  inspector,  in  determining  whether  such  action  or  actions 
shall  be  commenced  or  abandoned,  or  whether  any  monies 
shall  be  paid  by  way  of  compromise,  shall  have  due 
regard  to  the  question  whether  or  not  a  sale  is  likely 
to  be  effected  or  other  profit  likely  to  be  made  of  the 
premises  comprised  in  such  leases  or  of  any  part  thereof, 
and  no  money  shall  be  so  paid,  and  no  proceedings  shall 
be  taken,  but  with  the  prospect  of  benefit  to  the  general 
creditors,  and  the  inspectors  or  inspector  shall  take  such 
precaution  as  they  or  he  shall  in  that  behalf  be  advised, 
to  the  intent  that,  as  between  the  estate  of  "  B.  and  Co." 
and  any  subsequent  mortgagee  or  incumbrancer,  the 
money  so  paid  shall  not  enure  for  the  benefit  of  such 
mortgagee  or  incumbrancer,  and  such  sum  of  money,  if 
so  paid,  and  all  costs  and  expenses  incurred  by  the 
debtors  their  executors  or  administrators  or  any  of  them, 
with  the  concurrence  of  the  inspectors  or  inspector, 
shall  be  paid  out  of  the  said  monies  to  be  deposited  in 
such  banking  house  as  aforesaid,  as  costs  incurred  in 
executing  the  trusts  of  these  presents. 

XIII.  The  inspectors  or  inspector  may  require  the 
debtors  respectively,  and  their  respective  heirs  executors 
or  administrators,  to  make  sale  and  dispose  of  the  estate 
and  effects  of  the  firm  of  '^  B.  and  Co.,"  and  the  said 
separate  estate  of  the  debtors  or  any  of  them,  or  any 
part  thereof  respectively,  whenever  the  inspectors  or 
inspector  shall  in  their  discretion  deem  the  same  to  be 
expedient  and  conducive  to  the  interests  of  the  creditors, 
and  for  such  price  as  they  or  he  shall  think  sufficient, 
either  upon  a  valuation  or  otherwise,  and  either  by  public 
auction  or  private  contract,  and  may  give,  or  authorize  to 
be  given,  time  for  payment  of  all  or  any  part  of  the  con- 
sideration money  for  the  same,  either  in  instalments  or 
otherwise,  and  either  with  or  without  security  for  the 
same  as  the  inspectors  or  inspector  may  think  fit,  and 
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any  contract  for  sale,  and  may  sell  or  authorize  the  re- 
sale of  the  property  comprised  in  any  such  contract, 
and  generally  may  enter  into  or  may  authorize  the 
debtors  or  any  of  them  to  enter  into  any  reasonable 
arrangement  for  facilitating  any  such  sale  in  such  mode 
as  the  inspectors  or  inspector  may  deem  expedient. 

XIV.  Notwithstanding  the  covenants  and  agreements  t\  ^^^^P  ?^* 

°  to  be  required 

hereinbefore    contained    on    the    part   of   the    debtors,  to  assign  leaae- 
nothing  herein  contained  shall  bind  them  or  any  of  them  of  which  thej 
their  or   any   of  their   executors  or  administrators  to  J^^^^butto 
assign  any  leasehold  premises  now  vested  in  them  or  any  surrender  them 
of  them  of  which  they  or  any  of  them  are  the  original  purchaser. 
lessees  or  some   of  the   original  lessees,  and  where  an 
assignment  would  be  a  breach  of  covenant  in  the  lease  ; 
but  the  debtors  or  the  survivors   or  survivor  of  them, 
his  executors  or  administrators  or  any  of  them,   shall 
nevertheless^  if  required  so  to  do  by  the  inspectors  or 
inspector,  surrender  any  such  leasehold  premises  as  afore. 
said  to  the  landlord  or  landlords  thereof,  to  the  intent 
that  new  leases  thereof  may  be  granted  to  any  purchaser 
or  purchasers  thereof. 

XV.  The  inspectors   or  inspector,   at  any  time  or  45.  Power  for 
times  hereafter  in  their  or  his  discretion,  may  authorize  q^^Tsureendw- 
direct  and  require  the  debtors  or  the  survivors  or  survivor  ®^  ^®®*®^* 

of  them  his  executors  or  administrators  or  any  of  them  to 
surrender  to  the  landlords  or  landlord,  or  to  give  notice 
to  quity  or  to  determine  any  subsisting  lease  agreement 
or  term  of  or  in  any  leasehold  premises  now  vested  in  the 
debtors  or  any  of  them,  but  the  provisions  hereinbefore 
contained  shall  be  without  prejudice  to  the  interests  of 
any  mortgagees,  and  in  the  meantime  the  rents  royalties 
and  reservations  payable  for  or  in  respect  of  the  said 
premises  until  the  expiration  of  such  notice  or  notices 
shall  be  paid  out  of  the  said  joint  estate. 

XVI.  The  debtors,  with  the  assent  or  by  the  direction  46.  Power  for 
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think  proper,  to 
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49.  Monies  paid 
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be  applied 


— in  payment  of 
rents,  &c; 


of  the  inspectors  or  inspector,  lu&Jf  instead  of  deter- 
mining any  such  lease  or  leases  agreement  or  agreements 
by  notice,  enter  into  any  arrangement  or  arrangements 
witli  the  lessor  or  lessors  for  sooner  determining  the 
same,  and  if  necessary  upon  the  payment  of  such  sum  or 
sums  of  money  and  on  such  terms  as  shall  appear  to  be 
less  burthensome  to  the  estate  than  giving  notice  and 
paying  the  intermediate  rents  sums  and  reservations. 

XVII.  The  inspectors  or  inspector  may  direct  the 
discontinuance  or  suspension  in  whole  or  in  part  of  the 
trade  or  business  of  the  said  firm  of  "  B.  and  Co."  or  of 
any  branch  or  department  thereof,  at  any  time  before 

the  said day  of 18 — ,  at  their  or  his  discretion 

and  thereupon  such  trade  or  business  or  such  branch  or 
department  thereof  as  aforesaid  shall  be  discontinued  or 
suspended  accordingly. 

XVIII.  The  inspectors  or  inspector  may  from  time 
to  time,  if  they  or  he  shall  think  it  will  be  for  the  benefit 
of  the  creditors,  invest  any  monies  for  the  time  being 
subject  to  the  provisions  of  these  presents  in  their  or  his 
names  or  name  in  the  purchase  of  Government  funds 
or  exchequer  bills,  and  may  sell  and  dispose  of  the  same 
when  they  or  he  shall  think  proper,  and  all  monies 
arising  from  such  sale  or  disposition  shall  be  paid  into 
such  banking  house  as  aforesaid,  to  the  credit  of  the 
account  aforesaid. 

XIX.  The  debtors  or  the  survivors  or  survivor  of 
them,  under  the  direction  of  tlie  inspectors  or  inspector, 
shall,  out  of  the  said  monies  hereinbefore  directed  to  be 
paid  or  transferred  into  such  banking  house  as  aforesaid, 
to  the  credit  of  the  said  account.  In  the  first  place,  pay 
aU  rents  royalty  wayleave  and  otlier  reservations  due 
and  which  during  the  continuance  of  the  powers  and 
trusts  of  these  presents  shall  become  due  from  the  debtors 
in  respect  of  the  leasehold  or  otlier  premises  held  by  the 
said  firm  of  "  B.  and  Co.*'  of  and  for  the  purposes  of  the 
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said  tarade  or  business  or  otherwise^  and  all  such  monies      pbxckdxnt 
as  are  now  due  or  may  during  the  continuance  of  the 
trusts  and  powers  of  these  presents  become  due  to  the 
clerks  servants  and  workpeople  of  the  said  firm  for  their 
respective  salaries  and  wages^  but  not  exceeding  as  to 
the  monies  now  owing  to  them  what  might  be  paid  to 
them  in  fuU  in  bankruptcy^  and  the  costs  and  expenses 
of  preparing  and  completing  these  presents  and  other  —costs  of  ar- 
the  deeds  and  instruments  incident  hereto  or  connected  of  execution^of 
herewith,  and  all  the  preliminary  costs  and  expenses  in-  S^J^"*'^' 
curred  in  bringing  about  the  arrangement  effected  by 
these  presents  or  in  anywise  incident  thereto  (d),  and 
also  the  costs  and  expenses  of  any  accountant  or  account- 
ants to  be   appointed  to  investigate   and  balance  the 
accounts  of  the  said  firm^  and  all  other  the  costs  and 
expenses  to  be  incurred  in  the  execution  of  the  powers 
and  provisions  herein  contained  or  otherwise  in  relation 
thereto,  and  all  monies  and  expenses  which  in  the  judg-  — ezpeimes  of 
ment  of  the  inspectors  or  inspector  shall  be  requisite  or  bodn^  ;^ 
necessary  to  be  paid  or  expended  in  carrying  on  the  said 
trade  or  business ;  And  in  the  next  place,  may  pay  and  --ftnd  allowanoes 
allow  unto  each  of  the  debtors,  or  to  such  one  or  more  of       •    " » 
them  as  the  inspectors  or  inspector  shall  think  proper, 
such  sum  or  sums  not  exceeding  in  the  whole  for  each 

of  the  debtors  the  sum  of  £ as  the  inspectors  or 

inspector  shall  think  proper,  as  a  remuneration  for  his 
or  their  services  in  the  management  of  the  said  trade  and 

business  of  the  said  firm  until  the day  of 18 — ; 

And  subject  and  without  prejudice  to  the  payments  afore-  — A^d  of  dm- 
said,  shall  pay  to  and  satisfy  all  and  every  the  said  joint  generally ; 
creditors  or  their  respective  executors  administrators  or 
assigns,  such  dividends  on  the  debts  due  by  the  debtors 
to  the  said  joint  creditors  as  to  the  inspectors  or  inspec- 


(d)  See  the  similar  provisionB  in  the  preceding  Precedent,  supra, 
p.  651. 
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dellTer  a  signed 
statement  of 
their  debts,  and 
verify  the  same 
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tor  shall  seem  meet,  or  as  the  funds  from  time  to  time  in 
hand  will  admit ;  such  dividends  [or  the  first  dividend  to 
be  paid  as  soon  as  the  said  monies,  with  the  investments 
and  accumulations  thereof  (if  any)  arising  under  the  powers 
of  these  presents,  shall  amount  to  a  sufficient  sum  to  pay 

a  dividend  of in  the  pound  on  the  said  debts,  and 

the  subsequent  dividend  or  dividends  (if  any)]  to  be  paid 
from  time  to  time  when  and  as  often  as  the  said  monies, 
with  the  said  investments  and  accumulations  (if  any), 
shaU  in  the  judgment  of  the  inspectors  or  inspector 
amount  to  a  sufficient  sum  for  that  purpose ;  And  after 
all  the  aforesaid  debts  and  monies  shall  be  fully  paid, 
then,  in  case  there  be  any  surplus  of  the  said  moL. 
shall  apply  the  same  as  the  same  ought  to  be  applied  in 
case  the  debtoi*s  and  each  of  them  had  been  duly  adjudged 
bankrupt. 

XX.  Each  of  the  creditors  shall,  if  required  by  the 
inspectors  or  inspector,  deliver  to  them  or  him  or  to 
such  person  or  persons  as  they  or  he  shall  appoint,  a 
statement  in  writing  signed  by  such  creditors  respectively, 
or,  in  case  of  companies,  by  the  manager  or  secretary 
or  some  duly  authorized  officer,  of  his  debt  or  claim  or 
the  debt  or  claim  of  the  firm  or  company  in  or  of  which 
he  shall  be  a  partner  manager  secretary  or  officer,  with 
all  the  particulars  usual  on  a  proof  in  bankruptcy,  com- 
prising every  satisfaction  and  security  for  the  same  or 
any  part  thereof,  and  shall  upon  the  like  request  verify 
such  debt  or  claim  by  a  solemn  declaration  under  the 
statute  in  that  behalf,  with  respect  as  well  to  the  con- 
sideration as  to  the  amount  of  the  same,  but  neither  any 
such  declaration  nor  the  execution  of  these  presents 
by  any  of  the  creditors  shall  be  conclusive  evidence  of 
the  validity  or  amount  of  such  debt  or  claim,  and  there- 
after, upon  the  like  request,  such  statement  and  verifica- 
tion shall  be  repeated  and  continued  with  all  receipts 
payments  and  things  which  in  bankruptcy  would  affect 
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respective  creditor  or  his  partner  or  partners  or  company 
shall  be  entitled  to  any  further  dividend. 

XXI.  If  any  dividend  shall  be  made  of  the  estate  and  ^i   -^  ~'  \ 

51.  rower  to 

effects  of  the  debtors  before  the  creditors  by  themselves  retail  dividends 

.,.,..  i         1    11     <.  1  for  creditors 

or  their  attormes   or   agents    shall    have   executed  or  who  may  not 
assented  to  these  presents,  the  debtors,  by  the  direction  before  thTsame 
of  the  inspectors  or  inspector,  may  retain  the  rateable  *^^  payable. 
dividends  of  every  such  creditor  and  pay  the  same  to 
him,  and  in  default  of  any  such  di^ddend  being  so  re- 
tained, may  pay  to  every  such  creditor  a  rateable  dividend 
or  dividends  in  proportion  to  the  amount  of  his  or  their 
debt,  out  of  any  future  proceeds  of  the  said  estate  and 
effects,  and  before  any  further  dividend  or  payment  shall 
be  made  to  or  amongst  any  of  the  other  creditors,  but  so 
that  no  dividend  then  already  made  shall  be  disturbed. 

XXII.  If  by  reason  of  securities  held  by  any  creditor  52.  Power  of 
or  creditors  or  otherwise  the  amount  of  the  debts  or  sums  re^n  dividends 
in  respect  of  which  he  or  they  may  be  entitled  to  receive  am^t  of^d^ebts 
dividends  shall  not  be  ascertained  when  a  dividend  or  cannot  be  ascer- 
dividends  may  be  made,  the  inspectors  or  inspector  may 

retain  or  direct  to  be  retained  such  sum  or  sums  as  in 
the  judgment  of  the  inspectors  or  inspector  will  be  suffi- 
cient to  cover  the  dividends  or  dividend  which  may  be 
claimed  by  the  creditor  or  creditors,  the  amount  of  whose 
debts  or  sums  entitling  him  or  them  to  dividends  shall 
not  be  ascertained,  to  the  intent  that  such  dividends  and 
monies  or  funds  so  to  be  retained  may  be  applied  to  pay 
to  the  creditor  or  creditors  the  amount  of  whose  debts 
or  sums  entitling  him  or  them  to  dividends  shall  be 
subsequently  ascertained,  a  rateable  dividend  or  rateable 
dividends  according  to  the  terms  of  these  presents. 

XXIII.  Upon  every  distribution  of  the  monies  and  53.  Creditors 

,  holding  specific 

funds  which  shall  from  time  to  time  become  divisible  securities  to 
under  these  presents,  the  creditors  holding  any  mort-  Send^oniyin^ 
gages  charges  liens  bonds  bills  notes  or  other  securities  respect  of  debts 

p  V  2 
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for  which  they 
hold  no  secori- 
ties,  unlesB  they 
give  up  sach 
secoritioB  for 
the  general 
benefit  of  the 
creditors. 


54.  Securities 
held  by  creditors 
to  be  valued. 


55.  No  creditor 
attaching,  &c., 
to  have  benefit 
of  deed  without 
bringing  attach- 
ment, &C.,  into 
general  dirision. 


56.  Power  for 
inspectors  to 
prolong  license. 


shall  receive  a  dividend  upon  or  in  respect  of  so  much 
only  of  their  several  debts  as  shall  not  be  secured  thereby 
respectively,  unless  such  creditors  or  any  of  them  shall 
relinquish  such  their  respective  mortgages  charges  liens 
bonds  bills  notes  and  other  securities  for  the  general 
benefit  of  the  creditors,  in  which  case  the  same  mortgages 
or  other  securities  hereinbefore  specified  shall  be  actually 
delivered  up  or  assigned  to  the  inspectors  or  inspector  to 
be  by  them  or  him  holden  and  applied  upon  the  same 
trusts  as  are  hereinbefore  declared  concerning  the  monies 
and  funds  herein  comprised,  and  thereupon  the  creditors 
so  delivering  or  assigning  the  same  shall  be  entitled  to 
dividends  upon  the  whole  of  their  respective  debts. 

XXIV.  For  the  purpose  of  ascertaining  the  dividend 
payable  under  these  presents,  the  securities  held  by  any 
of  the  creditors  shall  be  reckoned  and  taken  into  account 
at  a  value  to  be  assessed  by  and  between  such  creditors 
and  the  inspectors  or  inspector,  and  if  the  value  thereof 
cannot  be  agreed  upon,  the  same  shall  be  referred  to 
two  arbitrators  and  an  umpire  under  the  provisions  of 
"  The  Common  Law  Procedure  Act,  1854,"  or  any  sub- 
sisting statutory  modification  thereof. 

XXV.  No  CREDITOR  attaching  or  taking  in  execution 
or  who  may  have  attached  or  taken  in  execution  any  part 
of  the  joint  or  separate  estates  of  the  debtors  or  any  of 
them  shall  be  allowed  the  benefit  of  such  attachment  or 
execution  and  of  these  presents  without  bringing  such 
attachment  or  execution  or  the  proceeds  thereof  into  a 
geneiul  division,  except  so  far  as  any  such  attachment 
or  execution  or  the  lev}'  or  security  made  or  obtained 
thereby  or  thereunder  would  have  been  available  under  the 
Bankruptcy  Act,  1869,  under  an  adjudication  founded  on 
a  petition  filed  on  the  day  of  the  date  hereof. 

XXVI.  If  it  shall  be  found  more  convenient  and 
advantageous  to  prolong  the  time  for  winding  up  the 
aifairs  of  the  debtors  under  such  inspectorship  as  afore- 
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said  beyond  the  said day  of 18 — ,  the  inspectors      pmoideh* 

or  inspector  may  by  writing  under  their  hands  prolong 
the  time,  and  so  from  time  to  time  as  there  shall  be 
found  occasion,  and  the  day  or  the  last  of  the  days  to 
which  the  same  shall  be  so  prolonged  shall  be  considered 

as  substituted  for  the  said day  of 18 — ,  and 

these  presents  shall  be  read  and  extended  as  if  such 

day  had  been  inserted  herein  instead  of  the day  of 

18—. 

XXYII.  The  debtors  their  heirs  executors  and  ad-  57.  The  debtors 

ministrators  shall  at  any  time  before  the  said day  ^Li^  their 

of 18—,  within  twenty-eight  days  after  being  there-  JJ^^*''*' 

unto  required  by  the  inspectors  or  inspector,  or,  if  not 
so  required,  shall  forthwith  or  as  soon  as  conveniently 

may  be  after  the  said  day  of 18 — ,  without 

any  requisition,  if  all  the  debts  due  by  the  debtora  re- 
spectively shall  not  have  been  previously  fully  paid  and 
satisfied,  at  the  expense  of  the  said  estate,  well  and  sufii- 
ciently  convey  assign  and  assure  unto  the  inspectors  or 
inspector  their  or  his  heirs  executors  administrators  and 
assigns  all  and  every  the  joint  estates  both  real  and  per- 
sonal of  the  said  firm  of  **  B.  and  Co.,"  and  the  separate 
estates  both  real  and  personal  of  each  of  the  debtors 
or  at  his  disposal,  or  so  much  thereof  as  shall  not  have 
been  administered  and  disposed  of  under  these  presents, 
except  such  parts  of  the  leasehold  premises  now  vested 
in  them  the  debtors  as  are  vested  in  them  as  lessees 
and  not  as  assignees,  or  of  which  they  are  co-lessees  with 
any  other  person  or  persons,  Upon  trust  to  sell  and  dis-  —upon  trust  for 
pose  of  the  same  or  any  part  or  parts  thereof  or  otlier- 
wise  conveil  the  same  into  money  in  such  manner  as 
the  inspectors  or  inspector  shall  think  fit,  with  full 
power  to  give  effectual  receipts  and  discharges  to  pur- 
chasers and  others,  and  after  deducting  all  the  costs  and 
expenses  in  and  about  such  sale  and  conversion.  Upon 
such  trusts  as  yriW  correspond  as  nearly  as  circumstances 
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58.  Credito»  to 
accept  the  same 
in  full  diacharge 
of  debts,  and 
thereupon  deed 
to  operate  and 
may  be  pleaded 
as  a  release. 


59.  Receipt  of 


will  then  permit  with  the  directions  herein  declared  and 
contained ;  And  thereupon  the  creditors  and  every  of 
them  shall  take  and  accept  the  said  conveyance  and 
assignment  in  full  satisfaction  and  discharge  of  and  for 
eveiy  debt  and  sum  of  money  due  from  and  every  daim 
and  demand  upon  the  said  firm  of  "  B.  and  Co.'*  or  the 
debtors  or  any  of  them^  on  account  of  any  contract 
engagement  or  thing  antecedent  to  the  day  of  the  date 
hereof ;  And  also  upon  such  conveyance  and  assignment 
being  made,  or  upon  the  joint  estate  of  the  said  firm 
of  "  B.  and  Co."  and  the  said  separate  estates  of  the 
debtors  being  fully  administered  under  these  presents, 
and  without  any  revocation  of  the  licence  and  consent 
aforesaid  under  the  provision  hereinbefore  in  that  behalf 
contained,  of  which  the  certificate  in  writing  of  all  the 
inspectors  or  inspector  indorsed  hereon  shall  be  con- 
clusive evidence,  these  presents  shall  operate  (e)  as  a 
release  and  discharge  of  the  said  debtors  and  every  of 
them  their  and  every  of  tlieir  heirs  executors  and  admi- 
nistrators of  and  &om  all  and  every  debt  and  debts  sum 
and  sums  of  money  claims  and  demands  whatsoever  and 
of  what  nature  or  kind  soever  which  shall  be  then  due 
to  the  creditors  respectively  upon  or  by  reason  of  any 
contract  engagement  matter  or  thing  whatsoever  entered 
into  or  made  by  the  said  firm  of  '*  B.  and  Co."  or  the 
debtors  before  the  day  of  the  date  of  these  presents,  but 
subject  to  the  provisions  hereinbefore  contained  as  to 
collateral  or  other  securities,  and  these  presents  shall 
also  operate  as  a  mutual  release  by  and  between  the 
debtors  of  all  matters  having  relation  to  the  said  firm  of 
"  B.  and  Co." 
XXVIII.    The  receipts  in  writing  of  the  inspec* 


(e)  For  Form  that  deed  maybe  pleaded  ajs  a  discharge  in  bank* 
ruptcy,  see  supra,  p.  541. 
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their  or  his  consent^  for  any  sum  or  sums  of  money 
payable  under  or  by  virtue  of  these  presents,  shall  be  dbx^. 

effectual  discharges  for  the  same,  or  for  so  much  thereof  ingpecton  to  be 
as  in  such  receipts  shall  be  expressed  to  be  received,  and  diachaijioB. 
the  persons  to  whom  the  same  shall  be  given  their  heirs 
executors  administrators  or  assigns  partners  or  partner 
shaU  not  afterwards  be  answerable  or  accountable  for 
any  loss  misapplication  or  non-application  or  be  in  any- 
wise concerned  to  see  to  the  application  of  the  money 
therein  expressed  to  be  received,  and  no  mortgagee  shall 
be  bound  to  inquire  as  to  the  necessity  or  propriety  of 
raising  any  money  under  the  powers  herein  contained,  or 
to  see  that  no  more  is  raised  than  is  wanted. 

XXIX.  All  powers  and  discretions  hereby  given  to  co.  Decision 
the  inspectors  may  (when  there  shall  be  no  more  than  inspectors  to  be 
two),  be  exercised  by  the  majority  present  on  any  occa-  °*'*°"^' 
sion  when  any  matter  shall  be  discussed  or  brought 

forward,  and  except  where  herein  otherwise  provided,  the 
decision  of  such  majority  shall  be  binding  for  all  purposes 
as  fuUy  as  if  all  had  joined  therein,  and  shall  be  deemed 
to  be  the  act  of  the  whole.    , 

XXX.  If  the  said  parties  hereto  of  the  second  part  61.  Power  to 
or  any  or  either  of  them,  or  any  future  inspectors  or  in-  S^ctoraT 
spector  to  be  appointed  as  hereinafter  mentioned,  shall 

die  or  be  abroad  for  one  calendar  month  or  desire  to  be 
discharged  or  refuse  or  become  incapable  to  act,  then  and 
in  every  such  case  it  shall  be  lawful  for  the  creditoi's 
to  appoint  a  new  inspector  or  inspectors  in  the  place  of 
the  inspector  or  inspectors  so  dying  or  being  abroad  for 
one  calendar  month  or  refusing  or  becoming  incapable  to 
act  as  aforesaid,  and  upon  every  such  appointment  the 
number  of  inspectors  may  be  augmented  or  reduced,  and 
every  inspector  so  appointed  as  aforesaid  may  act  or  assist 
in  the  execution  of  the  powers  and  trusts  of  these  presents 
as  fully  as  if  he  hnd  been  hereby  appointed  inspector. 
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62.  How  powers 
of  crediton  to 
be  exercised. 


63.  Tmipecton 
to  be  chargeable 
for  their  own 
receipts,  &c., 
only. 


XXXI.  Any  powers  to  be  exercised  by  the  crediton 
according  to  the  provisions  of  these  presents  may  be 
exercised  by  a  majority  in  nmnber  of  such  of  the  cre- 
ditors as  may  be  present  personally  or  by  proxy  at  any 
meeting  of  the  creditors^  so  that  such  meeting  be  called 
by  the  inspectors  or  inspector,  or  by  any  three  or  more 
creditors  the  aggregate  amount  of  whose  debts  shall  be 

equal  to  the  sum  of  £ ,  by  circular  letters  to  be 

addressed  to  the  creditors  and  to  be  forwarded  by  post 
at  least  seven  days  previously  to  the  proposed  time 
of  meeting,  and  such  circular  letters  specifying  the  pur- 
pose  of  the  meeting  and  the  place  and  time  for  holding 
the  same,  which  place  shall  be  somewhere  in  the  county 

of ,  but  so  that  a  partnership  firm  of  two  or  more 

persons  to  whom  jointly  a  debt  may  be  owing  be  deemed 
one  creditor  within  the  meaning  of  this  clause,  and  a 
meeting  of  creditors  may  at  any  time  be  called  by  the 
inspectors  or  inspector  in  like  manner  for  their  or  bis 
guidance  in  any  matter  relating  to  the  said  estates  or  any 
of  them,  and  a  resolution  of  a  majority  of  the  creditors 
voting  at  any  such  meeting  upon  any  matter  specified  in 
the  circular  letter  calling  the. same  shall  be  binding  upon 
all  the  creditors,  and  any  creditor  may  appoint  any 
person  to  act  as  his  proxy  at  any  meeting  of  creditors, 
and  the  acts  of  the  proxy  shall  be  considered  the  acts  of 
the  principal. 

XXXII.  The  inspectors  for  the  time  being  shall  be 
respectively  chargeable  only  for  such  monies  as  they  shall 
respectively  actually  receive  by  viitue  of  or  under  the 
trusts  hereby  in  them  reposed,  notwithstanding  their  re- 
spectively signing  any  receipt  for  the  sake  of  conformityi 
and  shall  be  answerable  and  accountable  only  for  their 
own  acts  receipts  neglects  or  defaults,  and  not  for  those 
of  each  other,  nor  for  any  banker  broker  auctioneer  or 
other  person  with  whom  or  in  whose  hands  any  part  of 
the  said  estates  goods  or  effects  shall  or  may  be  deposited 
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happen  through  their  own  wilful  default  respectively,  and 
the  inspectors  or  mspector  for  the  time  being  may  reim- 
burse themselves  and  himself,  and  pay  and  discharge  out 
of  the  said  premises,  all  expenses  incurred  in  or  about  the 
execution  of  the  powers  or  tnists  of  these  presents  (/)• 
XXXin.  If  the  debtors  or  any  or  either  of  them  s^;  If  debtors 

adjudicated 

shall  be  adjudicated  bankrupt,  the  several  creditors  who  bankrupt, 

i_  ,  J         •  1        i_   n   1  1  ^»        creditors  to  con- 

or  whose  attormes  or  agents  shall  have  become  pames  ^j^^  ^  ingpec- 
to  and  shall  have  executed  or  otlierwise  assented  to  tore'expeMcs 

under  this  deed 

these  presents  shall  give  their  respective  consent  that  being  allowed. 
all  the  allowances  and  payments  and  expenses  which 
shall  have  been  actually  made  or  incurred  b}^  the 
direction  or  with  the  approbation  of  the  inspectors 
or  inspector,  pursuant  to  the  powers  and  trusts  herein 
contained,  shall  be  repaid  and  allowed  or  confirmed  to 
them  or  him  respectively  under  such  adjudication  in 
bankruptcy  by  and  out  of  the  estate  and  effects  affected 
by  such  allowances  payments  and  expenses. 

AND  THIS  INDENTURE  ALSO  WITNESSETH  65.  Furthcf 
that,    for    the    considerations    aforesaid,    each    of   the  —power  of 
debtors   doth   hereby  constitute    and   appoint  the    in-  \^^^^ 
spectors  or  inspector,  the  attomies  and  attorney  of  them 
the  debtors  and  each  of  them  and  of  their  and  each 
of  their  executors    and   administrators,   for  them  the 
debtors  and  each  of  them  and  in  their  or  each  of  their 
names  or  name,  to  claim  demand  sue  for  recover  and 
receive  and  take  possession  of  all  goods  chattels  and 
effects  account  books  monies  negotiable  or  other  instru* 
ments  or  securities  being  parts  of  his  estate  and  being 
either  in  this  reahn  or  abroad,  and  to  give  receipts  and 
acquittances  for  the  same,  and  to  endorse  and  transfer 
all  bills  of  exchange  promissory  notes  or  other  secu* 


(/)  It  is  thought  that  this  clause  may  now  be  omitted  with 
eafety. 
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rities  bills  of  lading  and  other  instruments  rekting 
to  or  respecting  the  ownership  of  any  of  the  said  pro- 
perty, and  to  appoint  substitutes  for  all  or  any  of  the 
purposes  aforesaid,  and  to  do  all  or  any  of  the  said  acts, 
and  to  execute  and  grant  powers  of  attorney  and  autho- 
rity to  any  person  or  persons  in  any  countries  or  place 
wheresoever  to  do  or  perform  any  such  acts  or  matters  as 
aforesaid  or  to  collect  or  get  in  any  part  of  the  said 
estate.  And  they  the  said  debtors  and  each  of  them  their 
and  each  of  their  executors  and  administrators  shall 
ratify  and  confirm  all  acts  and  matters  to  be  done  under 
the  authority  herein  contained,  and  shall  on  request  from 
time  to  time  execute  all  such  further  or  other  powers  to 
the  inspectors  or  inspector  or  to  any  substitute  for  all  or 
any  of  the  purposes  aforesaid  as  he  or  they  shall  be  re* 
quested  to  execute,  and  shall  not  nor  will  at  any  time 
revoke  the  powers  and  authorities  so  to  be  given  as  afore- 
said.   In  witness,  &c. 
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AUGMENTATION  by  a  vicar  of  a  district  church 
by  charging  an  annual  sum  upon  the  reventtes  of  the 
vicarage  under  the  provisions  of  1  d-  2  Wm.  4, 
c.  46  (a). 


THIS  INDENTURE  made  the 


day  of 


18—, 


Between  the  Beverend  A.  B.,  clerk,  vicar  of  the  vicarage 


PMBOIDSNI 
LXXVI. 

▲nOMUITATION 

OF  DISTBIOT 

CHURCH  UNDER 

1  ac  2  VM .  4, 

a  45. 
I.  Parties. 


(a)  By  1  &  2  Wm.  4,  c.  45,  rectors  and  vicars  are  authorized  by 
deed  to  annex  to  any  chapel  of  ease  or  parochial  chapel,  or  to  any 
district  church  or  chapel  or  any  chapel  having  a  district  assigned 
thereto,  situate  within  the  limits  or  original  limits  of  the  rectory  or 
vicarage,  any  part  or  parts  of  the  tithes  or  other  annual  revenues 
belonging  to  such  rectory  or  vicarage,  or  to  grant  to  the  incumbent 
for  the  time  being  of  any  such  chnpel  of  ease  or  other  chapel  or  church 
and  his  successors  any  annual  sum  of  money  to  be  payable  by  equal 
quarterly  or  half-yearly  payments,  and  to  charge  the  same  on  all  or 
any  part  of  such  tithes  or  other  revenues  as  aforesaid,  or  on  any 
lands  or  other  hereditaments  belonging  to  such  rectory  or  vicarage. 
The  Act  then  proceeds  to  give  the  incumbent  remedies  for  enforcing 
payment  of  the  tithes  or  revenues  annexed  or  the  annual  sum 
charged  by  the  deed.  Every  such  grant  or  annexation  must  be 
made  with  the  consent  of  the  Archbishop  or  Bishop  of  the  diocese 
or  of  the  peculiar  within  which  the  rectory  or  vicarage  is  situate, 
and  also  of  the  patron  of  the  rectory  or  vicarage,  such  consent  to 
be  testified  by  their  execution  of  the  instrument  by  which  the 
grantor  annexation  is  made  (s.  21).  District  parishes,  under  the 
58  G«o.  3,  c.  45,  are  (s.  22)  however  excepted  from  the  power  con- 


Acts  relating  to 
the  augmentation 
of  benefices  and 
the  endowment 
of  district 
churches. 
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2.  Recital  of 
diRtrict  church 
having  a  district 
assigned  to  it ; 

3. — of  agree- 
ment by  Bcclc- 
siastical  Com- 
missioners to 
augment  the 
vicarage  upon 
the  revenues 
being  charged 
with  an  augmen- 
tation to  the 
district  church. 

4.  Testatum  : 
—charge  by 
vicar: 


and  parish  church  of  the  parish  of in  the  county 

of ,  of  the  first  part,  The  Right  Reverend  Father  in 

God by  Divine  permission  Lord  Bishop  of ,  and 

patron  (6)  of  the  said  vicarage,  of  the  second  part,  and  the 
Reverend  CD.,  clerk,  incumbent  of  the  district  church 

of ,  within  the  said  vicarage  and  parish  aforesaid,  ot 

the  third  part :  Whereas  the  said  district  church  of 

has  a  distinct  assigned  thereto,  and  is  situate  within  the 

limits  of  the  said  vicarage  of :  And  whereas  the 

Ecclesiastical  Commissioners  for  England  have  agreed  to 

augment  the  said  vicarage  of aforesaid  to  the  extent 

of  £ per  annum  upon  consideration  that  the  revenues 

of  the  said  vicarage  are  charged  with  the  payment  to  the 
incumbent  for  the  time  being  of  the  said  district  church 
of of  the  annual  sum  of  £ in  manner  herein- 
after appearing:  NOW  THIS  INDENTURE  WIT- 
NESSETH that,  for  the  purpose  of  effectuating  such 
charge,  he  the  said  A.  B.  by  virtue  and  in  exercise  of  the 
power  vested  in  him  for  this  purpose  by  an  Act  of  Par- 
liament passed  in  the  session  holden  in  the  first  and 
second  years   of  the   reign   of  His  late   Majesty  King 


ferred  by  the  preceding  section.  The  instrument  by  which  the 
power  is  exercised  must,  within  two  oalendax  months  after  its  date, 
be  deposited  in  the  registry  of  the  diocese  within  which  the  benefice 
is  situate,  or,  if  within  a  peculiar  jurisdiction,  in  the  registry  of 
such  peculiar  jurisdiction  (s.  26),  and  office  copies  can  be  obtained 
on  payment  of  certain  fees  (s.  27)." 
ExtenBionsofthe  The  powers  of  the  Act  are  extended  by  1  &  2  Vict.  c.  107,  s.  14, 
powers  giren  by    ifjW^  respect  to  endowments  of  consolidated  chapelries ;  by  17  &  18 

Vict. ,  0.  84  (which  is  incorporated  with  1  &  2  Wm.  4,  c.  45),  the 
same  powers  are  made  exercisable  by  the  incumbent  of  any  bene- 
fice whatsoever,  and  such  incumbent  may  in  a  similar  manner 
annex  any  glebe  or  other  lands  to  any  church  or  chapel  within  the 
parish,  district  or  place  in  which  such  glebe  land  or  other  land  is 
situate ;  and  28  Yict.  c.  42,  empowers  rectors  and  vicars  to  seU 
tithes  to  district  churches  (s.  3).    See  also  infra,  p.  595,  n.  (a). 

(&)  In  the  deed  from  which  the  Precedent  in  the  text  was  taken 
the  bishop  was  the  patron.  When  the  patron  is  a  different  person, 
he  will  be  made  a  party  of  the  third  part. 
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William  the  Fourth,  intitiiled  "An  Act  to  extend  the 
provisions  of  an  Act  passed  in  the  twenty-ninth  year  of 
the  reign  of  His  Majesty  King  Charles  the  Second, 
intituled  '  An  Act  for  confirming  and  perpetuating  aug- 
mentations made  by  ecclesiastical  persons  to  small 
vicarages  and  curacies  and  for  other  purposes/  "  and  of 
every  or  any  other  power  in  any  wise  enabling  him  in  this 

behalf,  with  the  consent  of  the  said Lord  Bishop 

of ,  as  Bishop  of  the  Diocese  within  which  the  said 

vicarage  of is  situate,  and  also  as  patron  of  the  said 

vicarage,  testified  by  his  being  a  party  to  and  executing 
these  presents,  doth  hereby  grant  unto  the  said  C.  D.  as 

incumbent  of  the  said  district  church  of and  his 

successors.  The  Annual  sum  of  £ to  be  payable  by 

equal  half-yearly  pajnnents  on  the day  of and 

the day  of ,  (the  first  of  such  half-yearly  pay- 


PRBOBDBVT 
LXXVI. 


AUOMSNTATIOK 

or  DISTIUCT 

OHUSOH  UKSBR 

1  &  2  WX.  4, 

a  45. 


— of  annufil 


stun; 


ments  to  be  made  on  the 


day  of 


18—),  and 


charge  the  same  upon  all  and  singular  the  glebe  lands 
tenements  tithes  rent-charges  in  lieu  of  tithes  and  other 

revenues  of  and  belonging  to  the  said  vicarage  of : 

And  the  said  A.  B.  by  virtue  and  in  exercise  of  the  power 
given  to  him  for  this  purpose  by  the  said  Act,  doth 
hereby  and  with  such  consent  as  aforesaid,  grant  to  the 
said  CD.  and  his  successors,  that  whenever  any  part  of 

the  said  annual  sum  of  £ shall  be  in  arrear  for 

days  after  either  of  the  days  hereinbefore  appointed  for 
the  payment  thereof,  it  shall  be  lawful  for  the  said  C.  D. 
and  his  successors  [into  and  upon  the  said  glebe  lands 
tenements  and  hereditaments  of  or  belonging  to  the  said 

vicarage  of or  any  part  thereof,  to  enter  and  distrain 

for  the  arrears  then  due  of  the  said  annual  sum  of  £ , 


— ^apon  glebe  and 
reyenues  of 
yicarage. 


5.  Power  of 
distress. 


and  the  costs  and  expenses  incmTed  by  the  nonpayment 
thereof,  and  the  distress  and  distresses  then  and  there 
found  to  dispose  of  in  due  course  of  law,  as  landlords  may 
do  in  respect  of  distresses  for  rent  reserved  upon  leases,  to 
the  intent  that  the  said  arrears  and  all  costs  and  expenses 


^ 
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a  45. 

6.  OoTenaatby 
Tiear  against 
ineambraDoes. 
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incurred  by  the  nonpayment  thereof  and  of  distraming  may 
thereby  be  satisfied]  (d) ;  And  the  said  A.  B.  doth  hereby 
for  himself  his  heirs  executors  and  administrators  covenaat 
with  the  said  G.  D.  and  his  successors  that  he  the  said 
A.  B.  has  not  done  or  knowingly  suffered  or  been  party 
or  privy  to  any  thing  whereby  he  is  in  anywise  hindered 
from  charging  the  premises  hereinbefore  expressed  to  be 
hereby  charged  or  any  part  thereof  in  manner  aforesaid. 
In  witness,  &c. 


Lxxvn. 


PEIOIDBVT 
LZXYII. 

▲UaXBVTATION 

or  DI8TBI0T 
OHUBCH  UHDIB 

17  A 18  VICT, 
a  84. 

1.  Parties. 


AUGMENTATION  by  a  rector  of  a  district  ohubgh 
by  ANNEXATION  of  GLEBE  and  tithes  under  17  d  18 
Vict  c  84,  the  rector  being  a  tenant  for  life  of  the 
advowion,  and  the  patron  also  (a). 


THIS  INDENTURE  made  the 


day  of 


18-. 


Between  the  Beverend  A.  B.,  clerk,  rector  of  the  parish 

of  in  the  coimty  of  and  in  the  diocese  of 

,  and  patron  (6)  of  the  said  rectory,  of  the  first  part, 

The  Bight  Beverend  Father  in  God by  Divine  per- 
mission Lord  Bishop  of (c),  of  the  second  part,  and 

the  Beverend   C.  D.,  clerk,  incumbent  of  the  district 

(d)  It  may  be  doubted  whether  the  Act  authorizes  both  the  re- 
medy by  difitrees  and  aotion.  If  the  remedy  by  action  be  wiahed 
instead  of  the  power  of  distress,  the  words  between  brackets  vaj 
be  omitted  and  the  following  substituted : — 

**  to  recover  and  enforce  payment  thereof  by  action  of 
debt  against  the  incumbent  for  the  time  heinfi  of  the  said 

vicarage." 

(a)  See  supra,  p.  589,  n. 

(2>)  In  the  deed  from  which  the  Precedent  in  the  text  was  taken 
the  rector  was  himself  the  patron.  When  the  patron  is  a  different 
person  he  must  be  made  a  party  of  the  third  part. 

(c)  The  consent  of  the  archbishop  or  bishop  of  the  diooeee  is 
necessary,  as  well  as  that  of  the  patron  of  the  benefice  (a.  3). 
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AUaXBlTTATIOir 
rtF  ItfSTRICT 


chiu*ch  of  — —  witlxin  the   said  rectory  and  parish  of      pmctobht 
■■■■  ■,  of  the  third  part :  Whereas  under  and  by  virtue 

of  the  will,  dated  the day  of 18 — ,  and  proved 

in  the  Pidncipal  Begistry  of  the  Court  of  Probate  on    ohuwh  uhdkr 

r  <^       'f  ^  17  &  18  viOT. 

the       ■-  day  of        -  18 — ,  of  G.  B.,  widow,  deceased,         c.  84. 
the  mother  of  the  said  A.  B.,  and  of  an  indenture  of  2.  Recital  of 

partition  dated  the day  of 18—,  and  expressed  rh^recto^^^^^^^ 

to  be  made  between  [parties],  the  said  A.  B.  as  tenant  for  *e»^nt  for  life 

,  ,  of  the  odvowBon 

life  under  the  said  will  of  (among  other  hereditaments)  of  the  rectory ; 

the  advowson  of  the  rectory  of  aforesaid,   is  the 

pati'on  of  the  said  rectory,  and  as  such  would  be  entitled 
to  present  or  nominate  thereto  if  the  said  rectory  were 
now  vacant  (d) :  And  whereas  by  an  order  of  Her  Majesty  8.— and  of 

•       ^  .1-1^1,1  1  i>  ^n  111      orders  in  council 

m  Council  dated  the  day  of 18 — ,  and  duly  assigning  dis- 

published  in  the  London  Gazette   on  the  day  of  ina*^*nmite*^ 

■■         18 —  \liere  set  out  the  ord^r  in  council  creating  the 
district  and  sliowing  its  limits]  :  And  whereas  the  said  4. --of  c.  p. 
C.  D.  is  the  present  incumbent  of  the  said  district  church  cumbent  of  the 
of :  And  whereas  the  said  A.  B.,  as  the  rector  of  ^"'"'*  '^;^^ ' 

.1  'J  'vi*  "J*  ^  '    ^  1.      ±Y.      5. — of  desire 

the  said  pansh  of ,  is  desirous  of  annexmg  to  the  to  make 

said  district  church  of all  the  glebe  lands  belonging  a"g»nentation. 

to  the  said  rectory  which  are  situate  within  the  limits  of 
the  said  district,  and  also  all  the  tithes  or  rentcharges  in 
lieu  of  tithes  issuing  out  of  any  lands  tenements  or  here- 
ditaments within  the  same  limits :    NOW  THIS  IN-  6.  Testatum : 
DENTURE  WITNESSETH  that,  for  the  purpose  of  ^^n*^^ 
effectuating  such  desire,  he  tlie  said  A.6.,  as  rector  of  the 

said  rectory  of ,  by  virtue  and  in  exercise  of  the  power 

vested  in  him  by  an  Act  of  Parliament  passed  in  the 
session  holden  in  the  first  and  second  yeai*s  of  the  reign 
of  His  late  Majesty  King  William  the  Fourth,  intituled 
*' An  Act  to  extend  the  provisions  of  An  Act  passed  in 


(d)  The  person  to  consent  as  patron  is  the  person  or  persons  or 
body  who,  if  the  benefice,  church  or  chapel  were  vacant,  would  be 
entitled  to  present  or  nominate  or  collate  thereto  (s.  6). 

YOL.  v.  Q  Q 
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PRBGEDEVT 
LXXVII. 

AUOMIHTATION 

OJ  DISTRICT 

CHURCH  UKDBR 

17  &  18  VICT. 

c.  84. 


7.  Parcels. 


8.  Habenduin. 


9.  Covenant  by 
the  rector 
against  incum- 
brances. 


the  twenty-ninth  year  of  the  reign  of  His  Majesty  KiDg 
Charles  the  Seconds  intituled  ^  An  Act  for  confirming  and 
perpetuating  augmentations  made  by  ecclesiastical  persons 
to  small  vicarages  and  curacies  and  for  other  purposes/  " 
and  of  another  Act  of  Parliament  passed  in  the  session 
holden  in  the  seventeenth  and  eighteenth  years  of  the 
reign  of  Her  present  Majesty,  intituled  *'An  Act  to 
extend  the  provisions  of  the  Acts  for  the  augmentation 

of  benefices,"  with  the  consent  of  the  said  ,  Lord 

Bishop  of ,  as  the  Bishop  of  the  Diocese  within  which 

the  said  rectory  of is  situate,  and  also  with  the  con- 
sent of  himself  the  said  A.  B.  as  patron  of  the  said  rectory, 
testified  by  their  respectively  being  parties  to  and  exe- 
cuting these  presents,  doth  hereby  grant  unto  the  said 

C.  D.,  as  incumbent  of  the  said  district  chm-ch  of , 

and  his  successors,  Ajll  and  singular  the  glebe  lands 

belonging  to  the  said  rectory  of ,  situate  within  the 

limits  of  the  said  district  of ,  And  also  all  and  sin- 
gular the  tithes  or  rentcharges  in  lieu  of  tithes  arising  or 
issuing  out  of  all  lands  tenements  and  hereditaments 
within  the  limits  aforesaid.  Together  with  all  appur- 
tenances to  the  said  premises,  And  all  the  estate  right 
title  interest  claim  and  demand  whatsoever  of  him  the 
said  A.  B.  as  such  rector  as  aforesaid  in  to  out  of  or  upon 
the  said  premises  and  every  part  thereof:  To  ha\'e  and 
TO  HOLD  all  the  premises  hereinbefore  expressed  to  be 
hereby  granted  unto  and  to  the  use  of  the  said  C.  D.  and 
liis  successors  as  incumbents  of  the  said  district  church 

of  for  ever,  To  the  intent  that  the  same  may  be 

annexed  to  the  said  district  church  of :  And  the 

SAID  A.  B.  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  with  the  said  G.  D.  and  his 
successors,  that  he  the  said  A.  B.  has  not  done  or  know- 
ingly suffered  or  been  party  or  privy  to  any  thing 
whereby  he  is  in  any  way  hindered  from  granting  the 
premises  or  any  part  thereof  in  manner  aforesaid.    Ix 

WITNESS;  4fec, 
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LXXVIII. 

CONVEYANCE  under  Qdl  Vict.  c.  37,  and  7  d-  8  Vict.  prkcbdent 

-  .  -         _  ^  .  LXXVIII. 

c.  94,  to  the  Ecclesiastical   Com^ussioners  for         — 


tJie  AUGMENTATION    of   the  INCOME   of   a  PERPETUAL 


CONVETANCK  TO 
XCCLE8IASTICAL 

CURATE  (a)^  COMMISSIONERS 

^    '  FOR 

THIS  INDENTURE  made  tlie day  of 18—     ^TincoT" 

Between  A.  B.  of  &c.  [the  grantor],  of  the  one  part,  and    ^'  cSSItb!'^'' 
the  Ecclesiastical  Commissioners  for  England  of  the  other  r^r~. 

^  1.  Partie?. 

part,  WITNESSETH  that  the  said  A.  B.,  in  exercise  of  2.  Testatum : 

a  power  limited  to  him  by  an  indenture  dated  the —giant. 

day  of 18 — ,   and  expressed  to  be  made  between 

[parties]  and  under  the  authority  of  Acts  passed  in  the 
Sessions  of  Parliament  held  in  the  sixth  and  seventh  and 
seventh  and  eighth  years  of  the  reign  of  Her  present 
Majesty,  intituled  respectively,  "  An  Act  to  make  better 
provision  for  the  spiritual  care  of  populous  parishes,"  and 
*'  An  Act  to  explain  and  amend  *  An  Act  to  make  better 

(a)  6  ft  7  Vict.  c.  37,  s.  22,  enables  any  person  or  corporation  by 
deed  enrolled  in  such  manner  and  within  such  times  as  is  directed 
by  27  Hen.  8,  c.  16,  or  by  will  duly  executed,  to  give  and  grant  to 
and  vest  in  the  Ecclesiastical  Commissioners  any  lands,  tithes,  tene- 
ments or  hereditaments  for  or  towards  the  endowment  or  augmenta- 
tion of  the  income  of  ministers  and  perpetual  curates  of  new  district 
parishes,  or  for  or  towards  providing  any  church  or  chapel  for  the 
purposes  or  subject  to  the  provisions  of  the  Act,  and  to  be  for  such 
purposes  respectively  applied  according  to  the  will  of  the  benefactor, 
as  in  the  deed  or  will  expressed ;  and  the  provisions  of  that  section 
are,  by  28  Yict.  0. 42,  extended  so  as  to  authorize  the  gift  of  lands  or 
goods  for  the  purpose  of  purchasing  any  tithes  or  the  gift  of  any 
tithes,  with  a  view  to  the  annexation  of  such  tithes  to  a  district 
church. 

The  amending  Act  of  7  &  8  Vict.  c.  94,  provides  a  form  from 
which  the  Precedent  in  the  text  was  firamed, 

Q  Q  2 
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PRECEDENT 
LXXTIir. 

COirVBTANCE  TO 
ECCLESIASTICAL 
COMMISSIONERS 

FOR 
AUGMENTATION 

or  INCOME 

or  PERPETUAL 

CURATE. 


3.  Parcels. 

4.  Habendum. 


5.  Covenant  by 
grantor  against 
incumbrances. 


provision  for  the  spiritual  care  of  populous  parishes,*  ** 
doth  hereby  freely  and  voluntarily,  and  without  any 
valuable  consideration^  give  appoint  grant  convey  and 
assure  to  the  said  Ecclesiastical  Commissioners,  All,  &c. 
[parcels-general  words],  And  all  the  right  title  and  inte- 
rest of  the  said  A.  B.  to  and  in  the  same  and  eveiy  part 
thereof,  To  hold  the  premises  hereinbefore  expressed  to 
be  hereby  given  appointed  gi^anted  conveyed  and  assured 
unto  the  said  Ecclesiastical  Commissioners  and  their  suc- 
cessors for  the  augmentation  of  the  income  of  the  perpetual 

curate  of  the  district  church  of in  the  parish  of 

in  the  county  of ;  And  the  said  A.  B.  doth  hereby 

for  liimself  his  lieii*s  executors  and  administrators  covenant 
^vith  the  said  Commissioners  and  theii*  successors  that  he 
the  said  A.  B.  has  not  done  or  knowingly  suffered  or  been 
l)arty  or  i)rivy  to  anything  whereby  the  premises  herein- 
before expressed  to  be  hereby  assured,  or  any  part  thereof, 
are  is  or  may  be  impeached  charged  affected  or  incumbered 
in  title  estate  or  otherwise  howsoever,  or  whereby  he  is  in 
anywise  hindered  from  giving  appointing  granting  con- 
ve3dng  and  assuring  the  san\e  premises,  or  any  part 
thereof,  in  manner  aforesaid.    In  witness,  &e. 


LXXIX. 


PRECEDENT 
LXXIX. 


CONVRYA^'CB 

TO  THE 

GOVERNORS  OF 

QUEEN  ANNk'S 

BOUNTY. 

1.  Parties. 

Queen  Anne's 
]Jount^. 


CONVEYANCE  to  the  Govebnoes  of  Queen  Anne's 
Bov^TY  of  a  parcel  of  land  for  the  site  of  a  curate's 

HOUSE  (a). 


THIS  INDENTUEE  made  the 


day  of 


18-, 


Between  A.  B.  of  &c.  [grantor],  of  the  one  part,  and 

(a)  Tho  Corporation  of  the  Governors  of  Queen  Anne's  Bounty 
was  established  for  the  augmentation  of  the  maintenance  of  tlie 
poor  clergy,  in  pursuance  of  2  &  ;]  Anne,  c.  11 ;  and  the  4th  section 
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The  Governors  of  the  Bounty  of  Queen  Anne  for  the      pmcbdent 

augmentation  of  the  maintenance  of  the  poor  clergy,  of         

the  other  part :  Whereas  the  said  A.  B.  being  seised  in 


TO   THB 
OOYERNOBS  OF 


fee  simple  in  possession  of  the  parcel  of  land  hereinafter 

*  *  *  QUEBN  ANNS  S 

mentioned  and  intended  to  be  hereby  granted,  and  which        bocmty. 


is  conveniently  situated  for  the  site  of  a  house  to  be  built  2.  Recital  of 

for  the  residence  of  the  curate  of  the  curacy  of in  ^ntr'^d^o^ 

the  county  of and  in  the  diocese  of ,  is  desii-ous  ^^^  ^^^^  ^ 

^    ^       *^  ^  ^  ^  convey  to  the 

of  giving  and  granting  to  and  vesting  in  tlie  said  Gover-  governors  for 
nors  and  their  successors  the  said  parcel  of  land  for  and  tation  oi^the 
towai'ds  the   augmentation  of  the  maintenance   of  the  ^^^^y- 
cui-ate  of  the  said  curacy :  NOW  THIS  INDENTURE  8.  Testatum : 
WITNESSETH  that,  for  effectuating  the  said  desire,  and  "*™"*' 
in  consideration  of  the  premises,  he  the  said  A.  B.  doth 
herebj^  grant  (b)  and  convey  unto  the  said  governors  and 


of  the  statute  enables  all  persons  by  deed  enrolled  as  a  bargain 
and  sale,  or  by  will,  to  convey  or  give  lands  to  the  Corporation 
for  the  augmentation  of  the  maintenance  of  the  minister  of  any 
church  or  chapel,  according  to  the  will  of  the  benefactor,  or,  in  tho 
absence  of  any  special  direction,  as  tho  Crown  shall  appoint.  The 
statute  was  amended  by  1  Geo.  1,  c.  10,  which  constitutes  the 
augmented  churches  perpetual  benefices,  and  tho  ministers  bodies 
corx>oratc  capable  of  taking  in  succession  ;  and  by  36  Geo.  3,  c.  83, 
which  enacts  that  augmented  churches  shall  be  deemed  in  law 
benefices  presentativo.  43  Geo.  3,  c.  107,  provides  that  the  Act  of 
Anno  shall  remain  in  fall  force,  notwithstanding  the  Mortmain 
Act,  0  Geo.  2,  c.  36,  and  empowers  the  governors  of  the  charity  to 
purchase,  where  occasion  requires,  suitable  parsonage-houses  for 
the  'residence  of  ministers.  The  most  recent  statutes  respecting 
Queen  Anne's  Bounty  are,  1  Vict.,  c.  20 ;  2  &  3  Vict.,  c.  49 ; 
3  &  4  Vict.,  c.  20 ;  4  &  6  Vict,  c.  30,  s.  4 ;  6  &  7  Vict.,  c.  37 ; 
28  &  29  Vict.,  c.  60.  The  Act  1  Vict.  c.  20,  s.  20,  gives  the 
form  of  a  statutory  conveyance  to  the  governors,  in  somewhat 
similar  terms  to  those  furnished  in  the  schedules  to  The  Lands 
Clauses  Consolidation  Act,  1845  ;  but  it  is  believed  that  the  statu- 
tory form  is  seldom  adopted  without  some  modification.  (See  tho 
note  on  conveyances  to  public  companies,  supra.  Vol.  II.,  pt.  i. 
p,  006,  n.  (a),  4th  ed.) 

(b)  The  word  '*  grant "  in  the  statutory  form  given  in  the  1  Viot., 
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4.  Parcels. 

5.  Habendnm  : 
— to  the  Gover- 
nors for  the 
Augmentation  of 
the  coracy. 

6.  GoTenants 
for  title. 


theii'  8ucces80i*s  and  assigns,  All  that  [parceUi]^  To- 
getlier  with  all  rights  and  appuilenances  thereto  belong- 
ing, And  all  such  estate  right  title  and  interest  in  and  to 
the  same  and  every  part  thereof  as  the  said  A.  B.  is  or 
shall  become  seised  or  possessed  of :  To  have  and  to 
HOLD  the  premises  hereinbefore  expressed  to  be  hereby 
granted  unto  and  to  the  use  of  the  said  Governors  their 
successors  and  assigns,  To  be  by  them  applied  and  dis- 
posed of  for  the   augmentation  of  the  maintenance  of 

tlie  curate  of  the  curacy  of aforesaid ;  [Covenant$ 

hy  A,  B.  with  the  Governors  and  their  successors  for 
right  to  convey — -for  quiet  enjoyment  and  receipt  of  the  rents 
— '*  for  the  perpetual  augmentation  of  the  maintenance  of 

the  curate  of  the  curacy  of aforesaid'' — andforfarther 

assurance  *'  unto  and  to  the  use  of  the  said  governors 
and  their  successors  for  ever  for  the  purposes  aforesaid]. 
In  witness,  &c.  (c). 


LXXX. 


pREcEDBHT      CONVEYANCE  of  LAND  in  augmentation  of  glebe 

LXXX. 

under  48  Oeo.  8,  c.  108  (a). 

•AUOMENTATIOK 

"  ?""'  "°"  THIS  INDENTURE  made  the day  of 18-, 

*6  GEO.  O,  *' 

c.  108.         Between  the  Reverend  A.  B.,  clerk,  rector  of in 


1.  Parties. 


43  Geo.  8, 
c.  108. 


Ct  20,  on  a  purchase  for  valuable  cotmdcraiimi,  implies  covexumtsfor 
title,  or,  in  case  of  trustees,  covenants  against  incombiancest 

(c)  The  deed  must  be  enrolledi  IBee  2  &  3  Anne,  c.  11,  s.  4f  and 
1  Yict.  c.  20,  8.  23. 

(a)  By  43  Geo.  3,  c.  108,  any  person  having  in  his  own  right  iny 
estate  or  interest  in  possession,  reversion,  or  contingency,  of  or  in 
any  lands  or  tenements,  or  of  any  property  of  or  in  any  goods  or 
chattels,  is  enabled  by  deed  enrolled  under  the  27  Hen.  8,  Ct  16,  or 
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the  county  of and  diocese   of ,  of  the  first      ^*?^^^"''' 

part,    The   Eight  Reverend    Father  in    God  by 

Divine  permission  Lord  Bishop  of ,  of  the  second 

part,  and  C.  D.  of  &c.  {(/rantee  to  uses],  of  the   third       ^^^fno^* 
part :  'Whereas   the   said   A.  B.    having  in  his  own 


LXXX. 

AUaUBKTATION 
OF  GLEBB  UNDER 


...  .  2.  Recital  that 

right  an  estate  m   fee   simple  m    possession    in    the  rector  being 
lands  hereinafter  described  and  intended  to  be  hereby  b  Ms  own  right, 
assured,   free  from  incumbrances,  is  desirous  of  giving  fjdi^^nafTbe^ 
and  granting  all  his  estate  or  interest  in  the  same  lands 
in  manner  hereinafter  appearing,   for  the    purpose  of 
providing  additional  glebe  for  the  rectory  of afore- 
said ;    And    whereas  the  said  ,   Lord  Bishop   of  8.— and  of  the 

.   has  consented  to  and  approved  of  the   gift  or  T^"!''^ 

grant  intended  to  be  hereby  made,  and  has  agreed  to 
join  in  these  presents  for  the  purpose  of  testifying  such 
consent  and  approbation  :  NOW  THIS  INDENTURE  4.  Testatum : 

— ^grant  by  the 
rector. 

by  will,  such  deed  or  will  to  be  executed  three  calendar  months 
before  his  death,  including  the  days  of  execution  and  death,  to 
grant  to  or.  vest  in  any  person  or  persons  or  body  pob'tio  or  cor- 
porate and  their  heirs  and  successors,  all  such  his  her  or  their  estate, 
interest  or  property  in  such  lands  or  tenements,  not  exceeding  five 
acres,  or  goods  or  chattels  not  exceeding  in  value  £500,  for  or 
towards  the  erecting,  rebuilding,  repairing,  purchasing  or  pro-  * 
viding  any  church  or  chapel  where  the  Liturgy  of  the  United 
Church  shall  be  used,  or  any  mansion-house  for  the  residence  of 
the  officiating  minister,  or  of  any  out-buildings,  offices,  church- 
yard or  glebe  for  the  same  respectively,  and  to  be  for  those  purposes 
applied  according  to  the  will  of  the  benefactor  in  such  deed  or  will 
expressed,  the  consent  and  approbation  of  the  ordinary  being  first 
obtained,  and  in  default  of  such  direction  in  such  manner  as  shall 
be  directed  by  the  patron  and  ordinary  with  the  consent  of  the  in- 
cumbent. The  power  is  not  however  to  extend  to  infants,  persons 
of  non-sane  memory,  nor  to  women  covert  without  their  husbands 
(s.  1).  Only  one  such  benefaction  can  be  made  by  the  same  person, 
and  if  it  exceeds  the  five  acres  or  £500,  the  Lord  Chancellor  is 
authorised  to  make  orders  for  reducing  it  within  the  limits,  by  al- 
lotting five  specific  acres  or  specific  goods  and  chattels  (s.  2).  No 
glebe  of  fiJty  acres  and  upwards  can  be  augmented  with  more  than 
one  acre,  and  similar  powers  are  given  to  the  Lord  Chancellor  in 
oaae  of  excess  (s.  3). 
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-AUOMKNTATIOX 

OV   OLKBB   UN1>ER 

43  OSO.   3, 

c.   108. 


5.  Parcels. 


C.   Iluixiuduiu. 


7.  Covenant 
against  incuni' 
branccs. 


WITNESSETH  that,  for  effectuating  the  said  desire, 
and  in  consideration  of  the  premises,  he  the  said  A.  B.  by 
virtue  and  in  exercise  of  the  power  vested  in  him  by 
an  Act  of  Pai*liament  passed  in  the  Session  holden  in  the 
forty-tliird  year  of  the  reign  of  his  late  Majesty*  King 
George  the  Third,  intituled,  "An  Act  to  promote  the 
building  repairing  or  otherwise  providing  of  churches  and 
chapels  and  of  houses  for  the  residence  of  ministers,  and 
the  providing  of  churchyards  and  glebes,"  and  of  every 
or  any  other  power  by  statute  or  otherwise  enabling  him, 

with  the  consent  and  approbation  of  the  said Lord 

Bishop  of ,  testified  by  his  execution  of  these  pre- 
sents, doth  hereby  give  and  grant  unto  the  said  C.  D. 
and  his  heirs.  All  those  parcels  of  land  situate  in  the 

parish  of aforesaid,  commonly  called and ^ 

and  containing  respectively and ,  and  now  in 

the  occupation  of ,  and  delineated  on  the  plan  drawn 

in  the  margin  of  these  presents,  and  thereon  coloured 

;  [General  words — estate  clause] :  To  have  axd  to 

HOLD  the  premises  hereinbefore  expressed  to  be  hereby 
given  and  granted  unto  the  said  C.  D.  and  his  heirs,  To 
the  use  of  the  said  A.  B.  and  his  successors,  rectors  of 

the  parish  of aforesaid  for  ever,  as  part  of  the  glebe 

of  the  said  rectory ;  [Covenant  by  A.  B.  with  C.  D.  "  and 
his  heirs"    against   incumbrances ,  supra,  p.   696].    Ix 

WITNESS,  &c. 


PRKCEDENT 
LXXXI. 

DECIAUATION  OP 

TRUST   OK   MONXr 

FUR  RKPAIR8  OP 

CHURCH. 

1.  Tarties. 


LXXXI, 

DECLARATION  of  thust  of  a  sum  of  money  invested 
in  Bank  Annuities  in  the  names  of  trustees  to 
provide  for  the  repairs  of  a  district  church. 

THIS  INDENTURE  made  the day  of 18-, 

Between  A.  B.  of  in  the  county  of  — — -,  of  the 
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first  part,  C.  D.  and  E.  F.  of in  the  county  of pkicbdbkt 

trustees  of  the  will  of  X.  Y.,  late  of ,  in  the  said  

county  of ,  deceased,  of  the  second  part,  The  Eccle-  ,^^81  o/mokky 

siastical  Commissioners  of  Encrland,  of  the  third  part,    ^^  hkpairs  of 

*^  '  .  OHCRCH. 

and  G.  H.,  I.  K.  and  L.  M.,  of aforesaid,  of  the  _    .  - 

fourth  paii; :  Whereas  the  population  of  the  township  of  2.  Recital  of 

Z.,  in  the  county  of and  diocese  of ,  amounts  to  eadrting^church 

persons  or  thereabouts,  and  the  parish  church  of  Z.  fccommotUtion 

^  ^  in  a  certam 

and  the  several  other  churches  of  the  Church  of  England  township. 

in  the  same  parish  will  not  together  accommodate  more 

than persons:  And  whereas,  for  the  spiritual  ad-  3.— of  a  new 

,  .  ,  ,  church  having 

vantage  of  certain  of  the  inhabitants  of  the  said  pai'ish  of  been  built; 
Z.,  who  reside  at  an  inconvenient  distance  from  the  said 
parish  church  and  the  said  several  other  churches  in  the 
said  parish,  and  for  whom  there  is  not  accommodation  to 
attend  Divine  service  thereat,  the  said  A.  B.  and  the  said 
trustees  of  the  said  will  of  the  said  X.  Y.  (being  all 
members  of  the  Church  of  England),  or  some  of  them, 
have  at  their  own  cost  and  charges  erected  and  built  a 

church  at  ,  in  the  parish  of  Z.  aforesaid,  to  the 

honour  of  God  and  for  the  celebration  of  Divine  worship 

according  to  the  rites  of  the  Church  of  England,  upon  a 

site  which  has  been  voluntarily  conveyed  by  the  said  A.  B. 

to  the  said  Commissioners,  such  new  church  so  erected 

being  intended  to  be  dedicated  to  St.  John  the  Evangelist, 

and  the  said  new  church  has  been  furnished  Avith  a  com* 

munion  table,  font,  lectern,  pulpit,  seats,  and  other  fittings 

and  things  necessary  for  the  performance   of   Divine 

service,  and  the  cost  thereof  in  the  whole  amounted  to 

the  sum  of  i£  ■■"■■■■   or  thereabouts  :  And  whereas  it  is  in  4.— of  intentioti 

contemplation  that  a  district  consisting  of  part  of  the  ^^gne/to^ew 

said  parish  of  Z.   shall  be  assigned  to   the  said  new  cJ»»rch; 

church  of  St.  John  the  Evangelist  at  — —  aforesaid  :  And  6.— and  to  pay 

WMERtiAs,  for  the  purpose  of  endowing  the  said  new  of  (5ieenTn™e? 

church  with  a  permanent  provision,  the  said  A.  B.  and  the  Bounty  of  sum 

said  trustees,  or  some  of  them,  declared  their  intention 
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6i— of  their 
having  accepted 
such  endow- 
Inent ; 


7**— of  inTesi- 
inent  of  sum 
in  names  of 
trustees  for 
reiMiirs  of 
chutfch; 


to  provide  and  accordingly  paid  the  sum  of  £ sterling 

to  the  Governors  of  the  Bounty  of  Queen  Anne  for  the 
augmentation  of  the  maintenance  of  the  poor  clergy,  to 
be  by  them  invested  in  the  Public   Funds  of   Great 
Britain,  and  the  dividends  and  annual  income  of  such 
investments  to  be  by  them  and  their  successors  paid  to 
the  minister  or  incumbent  for  the  time  being  of  the 
said    new   church    of    St.  John   the    Evangelist,   and 
subject  thereto  the  said  fund  to  be  appropriated  appUed 
and  disposed  of  to  and  for  the  benefit  and  augmenta- 
tion of  the  same  church,  according  to  the  provisions  of 
an  Act  of  Parliament  passed  in  the  session  held  in  the 
second  and  third  years  of  the  reign  of  Her  present  Majesty 
Queen  Victoria,  intituled  "  An  Act  to  make  better  pro- 
vision for  the  assignment  of  ecclesiastical  districts  to 
churches  or  chapels  augmented  by  the  Governors  of 
the  Bounty  of  Queen  Anne  and  for  other  puiposes," 
and  of  another  Act  passed  in  tlie  sessions  of  ParUament 
held  in  the  third  and  fourth   years  of  the  same  rdgn, 
intituled  *'  An  Act  to  amend  an  Act  passed  in  the  first 
year  of  the  reign  of  His  late  Majesty  King  George  the 
First,  intituled  *  An  Act  for  rendering  more  effectual  Her 
late  Majesty's  gracious  intention  for  the  augmentation  of 
the  maintenance  of  the  poor  clergy  and  to  render  valid 
certain  agreements  which  have  been  njade  in  pursuance 
of  the  said  Act  and  other  purposes :  *  '*  And  wher^ais 
previously  to  such  payment  the  said  Governors  did  by  an 
instrument  in  writing  under  their  common  seal,  dated  the 

-^ —  day  of  -* 18 — ,  signify  their  consent  to  accept 

and  take  the  said  sum  of  £ sterling,  to  be  by  them 

invested  appropriated  apjilied  and  disposed  of  in  manner 
aforesaid  t  And  whereas,  for  providing  a  fund  for  the 
repairs  of  the  said  new  church,  the  said  A.  B.  or  ilie  said 
trustees  have  invested  the  sum  of  £*  sterling  in  the 
purchase  of  £-* —  ^8  per  cent*  Reduced  Bank  Annuities 
in  the  joint  names  of  the  said  G.  H.|  I.  K«  and  L.  M.,  to 
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be  held  by  them  upon  the  trusts  hereinafter  declared      emombht 

,  LXXXX. 

and  contained :  And  whereas  all  the  conditions  required  

by  the  Acts  of  Parliament  in  force  for  building  and 
promoting  the  building  of  additional  churches  in  populous 
parishes  to  be  i>erformed  by  persons  building  and  en-  —       -    - 

8.— of  perform- 

dowing  churches,  and  on  the  performance  of  which  the  once  of  all  con- 
rights  of  nominating  a  minister  to  such  church  may  be  chmSliuiJd- 
declared  to  belong  to  such  persons  their  heirs  nominees  ^°«  ^^^ 
and  assigns,  will  on  the  execution  of  these  presents  have 
been  performed  by  the  said  A.  B.  and  the  said  trustees 
or  some  of  them :  NOW  THIS  INDENTURE  WIT-  9.  Teeutum : 

— declaration 

NESSETH  that,  for  efifectuating  the  intention  of  the  of  trust; 
said  several  persons  parties  hereto  of  the  first  and  second 
parts,  It  is  hereby  agreed  and  declared  that  the  said  G.  H., 
I.  K.  and  L.  M.  and  the  survivors  and  survivor  of  them 
and  the  executors  or  administrators  of  such   survivor 

shall  stand  possessed  of  the  said  sum  of  £ £3  per 

cent.  Reduced  Bank  Annuities  so  purchased  as  aforesaid 

and  the  dividends  thereof,  Upon  trust  that  the  trustees  io.~to  keep 

or  trustee  for  the  time  being  of  these  jn'esents  shall^  with  i^  repaii- ; '      * 

and  out  of  the  dividends  of  the  said  sum  of  iE £S  per 

cent.  Reduced  Bank  Annuities,  from  time  to  time  keep 
in  good  and  substantial  repair  the  said  new  church  of 

St*   John   the  Evangelist  at  ^  aforesaid^  and   the 

communion  table,  font,  lectern,  pulpit  and  seats,  and  all 

other  fittings  and  things  belonging  to  or  used  in  the 

performance  of  Divine  service  in  the  said  new  church,  and 

restore  and  replace  the  same  when  and  so  often  as  occa** 

gion  shall  require,  and  also  shall,  with  and  out  of  the  last* 

mentioned  dividends,  from  time  to  time  keep  in  sufficient 

repair  the  walls  fences  and  gates  of  the  inclosm*e  round 

the  said  new  church  and  the  paths  and  roads  within  the 

said  inclosure,  and,  so  far  as  the  last^mentioned  dividends  '^and  accumu- 

shall  not  be  applied  in  and  about  the  i*eparations  and  not  required  fo* 

purposes  afotesaid,  shall  invest  and  accumulate  the  same  *^®  punxwe. 

in  the  names  or  name  of  the  ti^stees  or  trustee  for  the 
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PMOBDBiTT       time  being  of  these  presents  in  the  £3  per  cent  Reduced 
Bank  Annuities,  and  stand  posssessed  of  such  accumula- 
tions, Upon  the  same  trusts  as  are  hereby  declared  con- 
cerning the  dividends  of  the  said  fund  so  appropriated 
._ —      _  for  repairs  as  aforesaid:  And  it  is  hereby  a^-eed  and 

1 .   1  owcr  lor 

trustees  to  declared  that  it  shall  be  lawful  for  the  said  trustees  or 

insure.  trustee  for  the  time  being  of  these  presents,  if  thev  or  he 

shall  in  their  or  his  discretion  think  proper,  from  time  to 

time  out  of  the  dividends  of  the  said  trust  funds  to  effect 

and  maintain  an  insurance  of  the  said  new  church  of 

St.  John  the  Evangelist,  and  the  things  therein  or  any 

of  them,  against  loss  or  damage  by  fire  to  such  amount  as 

they  or  he  shall  think  fit,  and  the  monies  to  be  derived 

from  any  such  insurance  shall  be  applied  in  or  about  the 

restoration  repair  or  replacing  the  property  which  shall 

12.  Declaration    b©  destroyed  or  injured:   Provided  always  and  it  is 

Coi^^^'o^nerT^    hereby  agreed  and  declared,  and  the  Ecclesiastical  Com- 

that  a  certain       missioucrs  for  England  do  hereby  direct,  that of  the 

nnmW  of  seats        ...  ,  •         i- 

shall  be  free ;       sittings  m  the  Said  new  church  shall  be  and  continue  for 

ever  as  free  sittings,  subject  to  such  appropriation  of  the 

same  or  any  part  thereof  as  the  Bishop  of  the  Diocese  for 

the  time  being  may,  by  any  writing  under  his  hand  and 

episcopal  seal  under  the  provisions  of  the  first  section 

of  an  Act  passed  in  the  first  and  second  years  of  the 

reign   of  Her  present  Majesty,  intituled  "  An  Act  to 

amend  and  render  more  effectual  the  Church  Building 

Acts,**   or    by  virtue    of    any   ecclesiastical    authorit}', 

—and  that  direct    or    appoint,  And    that    the    said    new  church 

Object  to*  s'^^^^l  ^®  subject  to   all  the  provisions  of  the  Act  of 

Church  Building  Paxliament  passed  in  the  first  and  second  years  of  the 

reign  of  His  late  Majesty  King  William  the  Fourth, 
intituled  **  An  Act  to  amend  and  render  more  effectual 
an  Act  passed  in  the  seventh  and  eighth  years  of 
the  reign  of  His  late  Majesty,  intituled  *An  Act  to 
amend  and  render  more  effiectual  the  Acts  for  building 
and  promoting  the  building  of  additional  churcBei  in 
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populous  parishes,  with  respect  to  pew  rents*;"  Pbo-      prwhmht 

'  LXXXIi 

viDED  ALWAYS,  and  it  is  hereby  agreed  and  declared  that,  

if  the  said  G.  H.,  I.  K.  and  L.  M.  or  any  of  them,  or  any 
future  trustees  or  trustee  to  be  appointed  as  hereinafter 
mentioned,  or  to  be  appointed  by  the  Chancery  Division  of    ~ 

Xo*  jrowcr  to 

the  High  Court  of  Justice  or  any  other  Court  of  competent  appoint  new 
jurisdiction,  shall  die  or  be  desirous  of  being  discharged 
from  or  refuse  or  become  incapable  to  act  in  the  trusts 
aforesaid,  then  in  every  such  case  it  shall  be  lawful  for  the 
surviving  or  continuing  trustees  or  trustee  for  the  time 
being  (and  for  this  purpose  every  refusing  or  retiring 
trustee  shall  if  willing  to  act  in  the  execution  of  this 
power  be  considered  a  continuing  trustee),  and  if  there 
shall  be  no   surviving  or  continuing  trustee,   for  the 

Bishop  of  the  Diocese  of for  the  time  being,  bj^ 

any  writing  or  writings  to  appoint  any  person  or  persons 
to  be  trustee  or  trustees  in  the  place  of  the  trustee  or 
trustees  so  dying  or  desiring  to  be  discharged  or  refusing 
or  becoming  incapable  to  act  as  aforesaid,  and  that  upon 
every  such  appointment  the  number  of  trustees  may 
be  augmented  or  reduced,  and  upon  every  such  appoint- 
ment the  trust  property  shall  be  transferred  so  that  the 
game  may  be  vested  in  the  trustees  or  trustee  for  the 
time  being,  and  each  trustee  so  appointed  shall,  as  well 
before  as  after  such  transfer,  act  and  assist  in  the  execu- 
tion of  the  ti*usts  and  powers  of  these  presents  as  fully 
and  effectually  as  if  he  had  been  hereby  constituted  a 
trustee :  Provided  also  and  it  is  hereby  agreed  and  14.  Indemnity 
declared  that  (in  addition  to  the  indemnity  by  law  given  "** 
to  trustees)  the  trustees  for  the  time  being  shall  not-  be 
answerable  for  any  damage  by  fire  to  the  said  j)remises, 
or  for  any  loss  which  may  happen  by  reason  of  the  same 
not  having  been  duly  insured  or  kept  insured  against 
loss  or  damage  by  fire.    In  witjtess,  &c. 
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nUKKDENT 

Lxxxn. 
ooyxnaut 

TO  RB8I0V  A 
BSOTORT. 

1.  Parties. 

2.  Recital  of 
patron  having 
two  sons,  and  of 
agreement  to 
present  clerk  on 
bis  entering 
into  covenant 

to  resign  in 
their  favoor. 


LXXXII. 
COVENANT  to  besion  a  bectoby  (a). 


THIS  INDENTURE  made  the 


day  of 


18-. 


3.  Testatum : 
— covenant  by 
clerk  to  procure 
himself  to  be 
instituted : 


4. — and  on 
request  to  resign 
in  favour  of 
patron's  sons. 


Bet\veen  the  Reverend  A.  B.  of  &c.,  clerk,  of  the  one 
part,  and  C.  D.  of  &c.,  [^patron],  of  the  other  part: 
Whereas  the  said  C.  D.  is  the  patron  of  the  rectory  of 

the  church  of in  the  county  of  ,  and  such 

rectory  and  church  are  now  vacant,  and  the  said  C.  D. 
has  two  sons,  namely,  E.  D.  and  F.  D.,  and  neither  of 
such  sons  is  now  in  holy  orders,  but  one  or  both  of  them 
may  probably  take  holy  orders,  and  the  said  C.  D.  has 
agreed  to  present  the  said  A.  B.  to  the  said  rectory  ami 
church  upon  the  present  vacancy  thereof  upon  an  agree- 
ment that  the  said  A.  B.  shall  enter  into  the  covenants 
hereinafter  contained:  NOW  THIS  INDENTURE 
WITNESSETH  that,  in  pursuance  of  the  said  agi-ee- 
ment  and  in  consideration  of  the  said  intended  presenta- 
tion of  the  said  A,  B.,  the  said  A.  B.  doth  hereby  for 
himself  his  heirs  executors  and  administrators  covenant 
with  the  said  C.  D.  his  heirs  executors  administrators 
and  assigns,  that  if  the  said  A.  B.  shall  be  presented  to 
the  said  rectoiy  and  church  upon  the  present  vacancy 
thereof,  he  will  forthwith  do  all  such  acts  as  may  be 
necessaiy  on  his  part  to  procure  himself  to  be  admitted 
instituted  and  inducted  thereto ;  And  that  he  the  said 
A.  B.  will  at  any  time  while  he  shall  remain  rector  of 
the  said  church,  upon  the  request  and  at  the  cost  of 
the  said  C.  D.  or  other  the  patron  or  patrons  for  the 
time  being  of  tho  said  rectory  or  church,  or  any  of  them 


(a)  ge^  isupra,  p.  294,  n, 
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effectually  resign  the  said  rectory  and  churcli  to  the 
intent  and  purpose  that  either  of  them  the  said  E.  D. 
and  F.  D.  shall  be  presented  thereto,  and  that  the  same 
shall  be  given  or  bestowed  to  or  upon  him,  he  being 
at  the  time  of  such  request  in  holy  orders  and  duly 
qualified  to  be  presented  admitted  instituted  and  inducted 
into  the  same :  And  it  is  hereby  agreed  and  declared, 
that  in  case  of  any  breach  of  the  covenant  hereinbefore 

contained,  the  sum  of  £ shall  be  paid  by  the  said 

A.  B.  his  heirs  executors  and  administi*ators  to  the  said 
C.  D.  his  executors  administrators  or  assigns,  as  and  for 
liquidated  damages  for  such  breach  of  covenant,  but 
without  prejudice  nevertheless  to  tlie  right  of  the  said 
C.  D.  his  heirs  executors  administrators  or  assigns,  to 
enforce  the  specific  pei*formance  of  the  said  covenant 
In  witness,  &c.    - 


PRIOIDIVT 
LXXXU. 

OOYSVAKT 

TO  BSSIOlf  A 

RBOTOBT. 


5.  Agreement 
that  stipulated 
sain  shaU  be 
liqvidated 
damages  for 
breach  of  the 
agreement. 


LXXXIII. 


PRESENTATION  to  a  rectory  (a). 

To  the  Right  Reverend  Father  in  God 
Divine  permission  Lord  Bishop  of  — 


by 


or  to 


his  Vicar  general  or  spiritual,  or  to  any  other 
person  having  or  that  shall  have  sufficient  autho- 
rity in  this  behalf. 

I,  A.  B.  of  &c.,  a  minor  of  the  age  of years  or  there- 
abouts, the  patron  of  the  advowson  of  the  Rectory  of 


PRXCBPBirT 
LXXXIII. 

PRESENTATION 
TO  A  RKCTORr. 


(a)  The  duties  charged  by  the  Stamp  Act,  1870,  upon  appoint* 
juents  to  benefices  are  no  longer  payable.    (See  40  Vict.  o.  13,  b.  13.) 
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PRBOBDBVT 
LXXXIII. 


PRI8IVTATI0N 
TO  A  BBOfTOKT. 


in  the  county  of 


and  diocese  of 


do 


hereby  with  the  consent  of my  guardian  appointed 

by  the  Chancery  Division  of  the  High  Court  of  Justice  (6) 

present  to  your  lordship  and  to  the  Rectory  of 

aforesaid,  now  become  vacant  by  the  death  of  X.  Y. 
tlie  last  incimibent  thereof,  and  to  my  presentation  in 

full  light  belonging,  C.  D.  of &c.,  humbly  praying 

that  your  lordship  will  be  graciously  pleased  to  admit 
and  canonically  institute  him  the  said  C.  D.  to  the  said 

Kectory  of  the  parish  church  of aforesaid,  and  to 

invest  him  with  all  and  singular  its  members  and  appur- 
tenances thereto  belonging,  and  to  cause  him  to  be 
inducted  into  the  real  actual  and  corporal  possession 
thereof,  and  to  do  all  other  things  which  to  yom*  pastoral 
office  in  this  case  appertain  and  belong.    In  witness,  &c. 


PRBGSDSRT 
LXXXiy. 

NOMINATIOH  TO 

THB  OtriOB  Of 

LECTURER  IN  A 

PARISH    CHURCH. 


LXXXIV. 
NOMINATION  to  the  office  of  lecturer  in  a  parish 

CHURCH. 


To  the  Right  Reverend  Father  in   God 
Divine  permission  Lord  Bishop  of . 


by 


WE,  A.  B.  of  &c.,  C.  D.  of  ifec,  E.  F.  of  &c.,  and  G.  H. 
of  &c.,  the  persons  in  whom  is  vested  the  right  of  nomi- 
nation to  the  office  of  lecturer  founded  in  the  parish 

church  of in  the  county  of and  your  lordship's 

Diocese  of ,  do  hereby  nominate  I.  K.  clerk,  Master 

of  Arts,  to  such  office  of  lecturer  now  void  by  the  resig- 


{h)  The  infiEUit,  however  young,  may  present,  Hargr.  Co.  litt. 
89  a.  n.  1. 


i 
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nation  of  L.  M.  clerk,  with  all  and  singular  the  rights 
profits  emoluments  and  privileges  to  the  same  belonging, 
in  as  free  and  ample  a  manner  as  the  said  L.  M.  or  any 
of  his  predecessors  have  hitherto  held  and  enjoyed  the 
same ;  And  we  request  that  your  lordship  will  be  pleased 
to  grant  to  the  said  I.  K.  your  licence  to  perform  the 
office  of  lecturer  aforesaid.     In  witness,  &c. 
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PBIOBDUTT 
LXXXIV. 


NOHIRATIOa  TO 

THI  OFFICE  OF 

LEOTURER  117  A 

PARISH  CHURCH. 


LXXXV. 

* 

APPOINTMENT  of  domestic  chaplain  to  a 

NOBLEMAN. 

TO  ALL   TO  WHOM  these  presents  shall  come,  I, 

A.  B.  Earl  of send  greeting.    Know  ye  that  I  the 

said  A.  B.  do  nominate  and  admit  C.  D.  clerk,  Master 
of  Arts,  into  the  number  of  my  domestic  chaplains,  to 
serve  me  in  the  performance  of  divine  offices  within  my 
house  or  chapel,  by  virtue  whereof  it  shall  be  lawful  for 
him,  as  my  said  chaplain,  freely  to  have  enjoy  and 
maintain  all  and  singular  the  privileges  benefits  liberties 
pre-eminences  and  immunities  whatsoever  given  and 
granted  to  the  chaplains  of  the  barons  and  peers  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  by  tlie 
statutes  and  laws  thereof  to  all  intents  and  purposes  in 
law  that  may  follow  thereupon.     Given  under  my  hand 

and  seal  this day  of 18 — . 

Signed  sealed  and  delivered  | 
in  the  presence  of .    j 


PRRCKDSirT 
LXXXV. 

APPOIHTHINT 

OF  D0MS8TI0 

CHAPLAIN. 


VOL.    V. 


B  II 


^ 
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PBIOIDIHT 
LZXZ7I. 


OOHTBTANCK 

OF  A  Sm  TOR 

A  HATIORAL 

BOHOOL. 

1.  Grant 


2.  Parcels: 

— ^general  words. 


8.  HabendTun ; 


LXXXVI. 

CONVEYANCE  to  the  minister  and  chuechwardens 
of  the  PARISH  of  a  site  for  a  school  to  be  in  uniox 

with  the  NATIONAL  SOCIETY  (a). 

I  {or  WE) under  the  authority  of  an  Act  passed  in 

the  fifth  year  of  the  reign  of  Her  Majesty  Queen  Victoria, 
intituled  *'  An  Act  to  afford  further  facilities  for  the  con- 
veyance and  endowment  of  sites  for  schools/'  and  of  the 
Act  of  the  eighth  year  of  the  reign  of  Her  present  Majesty 
explaining  the  same  (b),  do  hereby  (freely  and  voluntarily 
and  without  valuable  consideration)  [or  in  considera- 
tion of  £ to  me  paid],  grant  and  convey  unto  the 

minister  and  churchwardens  of  the  parish  of [or 

to  any  other  corporation  or  corporations]  and  their  sac- 
cessors,  All  [parcels]  (which  said  premises  are  delineated 
in  the  map  drawn  in  the  margin  hereof),  together  with 
all  easements  appurtenances  and  hereditaments,  corporeal 
and  incorporeal,  belonging  thereto  or  connected  there- 
with, and  all  my  estate  right  title  and  interest  in  or  to 
the  said  premises.  To  hold  the  same  unto  and  to  the  use 

(a)  The  Editors  are  indebted  for  this  and  the  next  foim  to  the 
courtesy  of  the  Secretary  of  the  National  Society. 

{h)  See  the  form  given  in  s.  10  of  the  first  of  these  Acts,  vhidi 
may  now  be  respectively  cited  as  the  School  Sites  Act,  1841,  and 
the  School  Sites  Act,  1844.  The  former  provides  that  a  grant 
made  to  a  minister  and  churchwardens,  as  in  the  text,  shall  ennrs 
to  vest  the  land  in  such  minister  and  churchwardens  for  the  time 
being.  The  amendment  Acts  are  the  School  Sites  Act,  1849 
(12  &  13  Vict.,  0. 49),  and  the  School  Sites  Act,  1851  (14  &  15  Yict, 
c.  24).  The  four  may  be  dted  together  as  The  School  Sites  Ads, 
1841  to  1851  (see  ss.  20  &  94  of  the  Elementary  Education  Act, 
1870  (33  &  34  Vict.,  c.  76)  amended  by  39  &  40  Vict.,  c.  79),  and 
the  above  form  might  be  altered  accordingly.  See  also  15  &  16  Tict , 
0.  49,  and  the  Elementary  Education  Act,  1870,  paiticuladys.  21. 
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of  the  said and  their  successors^  for  the  purposes  nwrnnvn 

of  the  said  Act,  and  upon  trust,  subject  nevertheless  to  

the  proviso   hereinafter  contained,  to  permit  the   said  of^a'otm^wr 

premises  and  all  buildin£[s  thereon  erected,  or  to  be  ahatiohal 

^  ^  SCHOOL. 

erected,  to  be  for  ever  hereafter  appropriated  and  used 

as  and  for  a  school  for  the  education  of  children  and  the  grantees.^ 

adults,  or  children  only,  of  the  labouring  manufacturing  4.  Upon  trust  to 

and  other  poorer  class  in  the  parish  of aforesaid,  perty  to  be  ii»d 

and  as  a  residence  for  the  teacher  or  teachers  of  the  said  !!!f;!L'?5?2^'u^ 

uuion  witn  toe 

school  and  for  no  other  purpose,  which  said  school  shall  society. 
always  be  in  union  with  and  conducted  upon  the  prin- 
ciples and  in  ftirtherance  of  the  ends  and  designs  of  the 
incorpoi*ated  National  Society  for  promoting  the  educa- 
tion of  the  poor  in  the  principles  of  the  Established 
Church :   Provided  always,  and  it  is  hereby  declared,  6.  Power  to  the 

that  the  said and  their  successors  shall  and  may  consent  of  the 

from  time  to  time,  and  at  any  time  hereafter,  with  the  poeTof  Ae^- 
consent  and  at  the  request  of  the  National  Society  for  P®^y- 
promoting  the  education  of  the  poor  in  the  principles 
of  the  Established  Church  throughout  England  and 
Wales,  testified  by  writing  under  their  common  seal, 
but  not  otherwise,  grant  or  convey  for  educational  pur- 
poses, but  not  otherwise,  to  any  body  corporate  or  person 
the  whole  of  the  estate  or  interest  hereby  vested  in  them 
or  any  smaller  interest  in  the  said  school  in  such  manner 
and  upon  such  terms  as  the  said  Society  shall  as  afore- 
said direct  [here  insert  management  clause  (c)] :  And  I  (or  ^^^^°**^®™^* 


(c)  The  following  is  a  form  of  management  clause : — 

Provided  also,  and  it  is  hereby  declared,  that  subject  ^j^^^ 
to  the  trusts  and  provisions  aforesaid,  the  said  school 
and  premises,  and  the  funds  and  endowments  thereof  in 
I'espect  whereof  no  other  disposition  shall  be  made  by  the 
donor,  shall  be  controlled  and  managed  in  manner  follow- 
ing, that  is  to  say,  the  principal  officiating  minister  for 
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WE)  do  for  myself  my  heirs  executors  and  administrators 
covenant  with and  their  successors  that  notwith- 


to  religious 
instruction,  by 
the  minister  of 
the  parish ; 


to  all  other 
matters,  bj  a 
committee. 


First  members 
of  the  com- 
mittee. 


Fowor  to  appoint 
fresh  members 
on  vacancies. 


the  time  being  of  the  said  parish  shall  have  the  superin- 
tendence of  the  religious  and  moral  instruction  of  aU  the 
scholars  attending  such  school,  and  may  use  or  direct  the 
premises  to  be  used  for  the  purposes  of  a  Sunday  school 
under  his  exclusive  control  and  management,  but  in  all 
other  respects  the  control  and  management  of  such  school 
and  premises,  and  of  the  funds  and  endowments  thereof, 
and  the  selection  appointment  and  dismissal  of  the  school- 
master and  schoolmistress  and  their  assistants,  (except 
when  under  the  provisions  hereinafter  mentioned  the  dis- 
missal of  an}"^  master  mistress  or  assistant  shall  be  awarded 
by  the  bishop  of  the  diocese),  shall  be  vested  in  and  exer- 
cised by  a  committee  consisting  of  the  minister  for  the 
time  being  of  the  said  parish,  or  his  licensed  curate  or 
curates,  (if  the  said  minister  shall  appoint  him  or  them 
to  be  a  member  or  members  of  the  said  committee),  and 

of other  persons,  of  whom  the  following  shall  be 

the  first  appointed,  that  is  to  say, of  &c,, ,  &c. 

Sec,  subscribers  to  the  building  fund  of  the  said  school, 
such  last-mentioned  persons  continuing  to  be  members  of 
the  Church  of  England  as  by  law  established,  and  either 
to  have  a  beneficial  interest  to  the  extent  of  a  life  interest 
at  the  least  in  real  property  situated  in  the  said  parish,  or 
to  be  resident  therein  or  in  a  parish  adjoining  thereto;  And 
any  vacancy  which  shall  occur  in  the  number  of  the  said 
other  persons  by  death  resignation  ceasing  to  be  members 
of  the  Church  of  England  incapacity  or  otherwise  shall 
be  filled  up  by  the  election  of  a  person  or  persons  quali- 
fied as  aforesaid,  who  shall  be  elected  by  the  remaining 
members  of  the  said  committee  until  the  bishop  of  th^ 
diocese  shall  in  writing  direct  that  such  person  or  persons 
shall  be  elected  by  the  majority  of  the  subscribers  during 
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standing  any  act  or  default  of  me  or  any  of  my  ancestors       prkcidikt 
I  have  good  right  to  assure  the  said  premises  to  the  * 

OONVETAXCB 

— OF  A  8ITB  POE 

▲  NATIOVAL 

the  year  current  at  the  time  of  the  election  to  the  amount        '^"^'" 

of  ten  shillings  each  at  the  least  to  the  funds  of  the  said 

school,  being  members  of  the  Church  of  England,  who 

shall  be  present  at  a  meeting  duly  convened  for  the 

purpose  of  the  election,  or  not  being  present  thereat  shall 

vote  by  any  writing  sent  on  or  before  the  day  of  such 

meeting  to  the  chairman  thereof,  and  signed  by  any  such 

subscriber,  wherein  shall  be  named  the  person  or  persons 

whom  such  subscriber  shall  desire  to  elect:   Provided  No  member  of 

THAT  no  election  as  aforesaid  shall  give  or  vest  any  right  to  act  autii  he 

to  or  in  any  lay  person  to  serve  upon  the  committee,  or  a^uwiti^*^^ 

anywise  to  interfere  with  the  management  of  the  school, 

and  the  funds  and  endowments  thereof,  until  after  he 

shall  have  in  the  presence  of  the  chairman  of  a  meeting 

of  the  committee  made  and  signed  in  a  book  to  be  kept 

at  the  said  school  a  declaration  in  the  manner  and  form 

following: — **I  do  hereby  solemnly  and  sincerely 

declare  that  I  am  a  member  of  the  United  Church  of 
England  and  Ireland  as  by  law  established  :  "  Provided  Committee  to 
ALSO  that  no  default  of  election  or  vacancy  during  any  SotwitStanding 
current  year  shall  prevent  the  other  members  of  the  com-  ▼«««»cie8. 
mittee  from  acting  until  the  vacancy  shall  be  filled  up ; 
And  it  is  hereby  declared  that  no  person    shall  be  Schoolmaster  to 

...  .  ^  be  member  of 

appointed  or  contmue  to  be  the  master  or  mistress  of  the  the  Charch  of 
said  school  who  shall  not  be  a  member  of  the  Church  of  ^°«^*^ 
England ;  And  the  committee  shall  annually  select  one  Committee 
of  the  members  thereof  to  act  as  secretary,  who  shall  ^  SS^^numto 
keep  minutes  of  the  proceedings  of  the  meetings  thereof  ^  ^  secretaiy. 
in  a  book  to  be  provided  for  that  purpose,  and  shall  give 
due  notice  of  all  extraordinary  meetings  to  each  member 
of  the  committee ;  And  the  principal  officiating  minister  The  minister 
of  the  said  parish  shall  be  chairman  of  all  meetings  of  the  ^  eili^  ^ 


'^ 
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OONTXTAVCE 

OP  ▲  SITE  VOK 

A  VATIOKAL 
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Decision  of 
majority  of 
committee  to 
be  binding ; 

— chainnan  to 
haye  casting 
vote. 

Differences 
between  minister 
and  committee 
on  religious 
questions  to  be 
referred  to  the 
bishop ; 


— in  other 
eases  the  deci- 
sion of  the 
committee  to  be 
final. 


said and  their  successors  in  manner  aforesaid,  and 

that  the  said  premises  shall  at  all  times  hereafter  be  held 

committee  when  present,  and  at  any  meeting  from  which 
he  shall  be  absent,  the  members  attending  the  same  shall 
appoint  one  of  their  number  to  be  chairman  thereof ;  And 
all  matters  which  shall  be  brought  before  any  meetings 
shall  be  decided  by  the  majority  of  votes  of  the  members 
attending  the  same  and  voting  upon  the  question;  and 
in  case  of  an  equality  of  votes  the  chainnan  for  the  time 
being  shall  have  a  second  or  casting  vote ;  And  in  case 
any  difference  shall  arise  between  the  minister  or  curate 
and  the  committee  of  management  hereinbefore  men- 
tioned, respecting  the  prayers  to  be  used  in  the  school 
not  being  the  Sunday  school,  or  the  religious  instructloii 
of  the  scholars  attending  the  same,  or  any  regulation  con- 
nected therewitli,  or  the  exclusion  of  any  book  the  use 
of  which  in  the  school  may  be  objected  to  on  religious 
grounds,  or  the  dismissal  of  any  teacher  from  the  school 
on  account  of  his  or  her  defective  or  unsound  instruction 
of  the  children  in  religion,  the  minister  or  curate,  or  any 
member  of  the  committee,  may  cause  a  written  statement 
of  the  matter  in  difference  to  be  laid  before  the  bishop 
of  the  diocese,  a  copy  thereof  having  been  previously 
communicated  to  the  committee  or  minister  or  curate 
if  they  or  he  shall  not  have  been  parties  or  privy  to  the 
making  of  the  statement  respectively,  and  the  bishop  may 
inquire  concerning  and  determine  the  matter  in  differ- 
ence, and  the  decision  of  the  bishop  in  writing  under 
his  hand  thereon,  when  laid  before  the  committee,  shall 
be  final  and  conclusive  in  the  matter ;  And  the  committee 
of  management  for  the  time  being  is  hereby  expressly 
required  to  take  all  such  measures  as  may  be  necessaiy 
for  immediately  carrying  the  said  decision  into  complete 
effect ;  And  in  all  other  respects  the  decision  of  the  com- 
mittee shall  be  final  and  conclusive. 
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and  enjoyed  upon  the  trusts  and  in  manner  aforesaid 
without  interruption  from  and  free  from  all  encumbrances 
by  me  or  my  heirs  or  any  person  lawfully  claiming  under 
or  in  trust  for  me  or  them  or  any  of  my  ancestors^  and 
that  I  and  my  heirs  and  all  persons  claiming  under  or 
in  trust  for  me  or  them  or  any  of  my  ancestors,  shall 

upon  every  request  and  at  the  expense  of  the  said •- 

and  their  successors  make  and  perfect  all  such  further 
assurances  of  the  said  premises  as  may  be  required  by 

them  for  conveying  the  same  to  the  use  of  the  said 

and  their  successors  in  manner  aforesaid  (d).    In  wit- 

NESSy  &c. 


PSSOEDBNT 
LZXXTI. 

OONYSTANOB 

0?  A  BITS  voa 

A  NATIONAL 
SCHOOL. 


{d)  The  society  does  not  insist  on  covenants  for  title,  unless  where  Bzecation  and 
the  site  is  purchased.  The  deed  must  be  executed  in  the  presence  of   ^^^^Jer  the 
one  witness  at  least  (the  School  Sites  Act,  1841,  s.  10,  having  dis-    School  Sites  Acts, 
pensed  with  the  necessity  for  the  second  witness  required  by    1841  to  1851. 
9  Gheo.  n.  Ch.  36),  and  must  be  enrolled  in  the  Chancery  Division 
of  the  High  Court  of  Justice,  within  six  calendar  months  after 
the  execution  thereof;  and,  if  so  executed  and  enrolled,  will  be 
vahd,  notwithstanding  that  a  valuable  consideration  may  not  have 
been  given  for  the  site,  and  the  donor  may  die  within  twelve 
months  after  such  execution.    See,  however,  35  &  36  Vict  c.  24, 
which  (by  s.  13)  provides  for  the  enrolment  of  deeds  lost  or  not 
duly  enrolled.    The  last-mentioned  Act  has  superseded  the  similar 
provisions  of  29  &  30  Yiot.  o.  57.    And  see,  also,  in&a,  p.  629,  n. 
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LXXXVII. 

PMOEDIMT  DEED    of  ENDOWMENT  of  a  NATIONAL   SCHOOL. 

Lxzxvn. 

._«  • 

DiiD  OF  iHBow-  THIS  INDENTURE  made  the day  of 18—, 

NATIONAL       Between  A.  B. of  &c.,  of  the  one  part,  and  the  In- 


80HOOL. 


corporated  National  Society  for  promoting  the  education 

1.  Parties.  ^f  the  poor  in  the  Principles  of  the  Established  Church 

2.  Becitftl  of       throughout  England  and  Wales,  of  the  otherpart :  Whereas 

Inuuuer  to  ui6 

Natioiud  Society   the  Said  A.  B.  in  order  to  effect  and  make  an  endowment 
■tock^™  °  ^  *  school  for  the  Education  of  the  Children  of  the 

labouring  and  other  poorer  classes  in  the  hamlet  or  dis- 
trict of in  the  county  of and  diocese  of to 

be  in  union  with  and  conducted  upon  the  principles  of  the 
said  Incorporated  National  Society,  has  lately  caused  the 

sum  of  & £3  per  cent.  Consolidated  Bank  Annuities 

to  be  assigned  to  the  said  Incorporated  National  Society, 

and  which  said  sum  of  jG8  per  cent.  Consolidated  Bank 

Annuities  has  been  transferred  and  is  now  standing  in  the 

name  of  the  said  Society  as  the  said  A.  B.  doth  hereby 

8.  Tertatum:       acknowledge:     NOW    THIS    INDENTURE    WIT- 

tt^t's^Trtr       NESSETH  that,  for  the  purpose  of  declaring  the  in- 

Bhaii  hold  the      tentionsof  the  said  A.  B.  respecting  the  aforesaid  school 

stock 

and  also  the  trusts  of  the  said  sum  of  & £8  per  cent. 

Consolidated  Bank  Annuities  so  transferred  as  aforesaid, 
It  is  hereby  agreed  and  declared  by  and  between  the 
said  parties  hereto,  and  the  said  A.  B.  doth  hereby 
direct  that  the  said  Incorporated  National  Society  and 
their  successors  shall  henceforth   stand   possessed  of 

and  interested  in  the  said  sum  of  & £8  per  cent 

Consolidated  Bank  Annuities  and  the  dividends  interest 
and  annual  produce  thereof  upon  the  trusts  and  for  the 
intents  and  purposes  hereinafter  declared,  that  is  to  say, 
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upon  trust  that  the  said  society  and  their  successors 
shall  for  ever  hereafter  receive  such  dividends  in- 
terest and  annual  produce  when  and  as  the  same  shall 
become  due  and  payable,  and  shall  from  time  to  time 
apply  such  dividends  interest  and  annual  produce  in 
such  manner  in  all  respects  as  the  Committee  appointed 
to  manage  the  said  school  for  the  time  being  shall  in  their 
judgment  and  discretion  see  fit  for  the  purposes  of  the 
said  school  at aforesaid  and  in  payment  of  the  ex- 
penses incurred  from  time  to  time  in  forwarding  the 
objects  and  efficiency  of  the  said  school:  Provided  lastly 
AND  IT  IS  hereby  further  agreed  and  declared  that  the 
said  society  and  their  successors  shall  not  be  answerable 
or  accountable  for  any  deficiency  which  may  arise  in  pay- 
ment of  the  said  dividends  interest  or  annual  produce  of 

the  said  sum  of  £ £d  per  cent.  Consolidated  Bank 

Annuities  entrusted  to  them  for  the  purposes  aforesaid 
unless  the  same  shall  happen  by  or  through  theii'  wilful 
act  or  default,  and  that  the  said  society  and  their  succes- 
sors shall  be  at  liberty  in  the  first  place  to  retain  out  of 
the  amount  of  the  said  trust  fund  aU  expenses  which 
they  shall  incur  in  or  about  the  execution  of  the  trusts 
and  power  of  these  presents.    In  witness,  &c. 


PRWJIDINT 
LZXXTII. 


DUD  OF  XNDOW- 

XIHT  OV  A 

NATIOVAL 

80H00L. 


— in  trust  to 
apply  the  income 
as  the  committee 
of  the  school 
shall  direct ; 

— and  in  pay- 
ment of  ex- 
penses. 


4.  Indemnity  to 
the  Society. 


LXXXVIII. 
ASSIGNMENT  of  leasehold  premises  to  a  School      *»««»««? 

Lxzxvin. 

Board  (a). 
THIS  INDENTURE  made  the 


Between  A.  B.  of 


day  of 


ASSIORXlirT 
TO  A 


■'•O        ,       SCHOOL  BOABD 

of  the  one  part,  and  the  School  7  ^[    \ 

^      '  1.  Parties. 


(a)  The  provisions  of  the  Elementary  Education  Act,  1870 
(33  &  34  Vict.  0.  75),  with   respect  to   purchase  of  land  and 
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pftMBDrarT 

LXZZVIU. 

JLflBiaHKEKT 

TO  A 

SCHOOL  BOARD. 

2.  Recital  of 
lease; 


3. — and  that 
premises  have 
become  rested 
in  the  vendor ; 


4.— of  agreement 
for  the  purchase ; 


Board  for (a  corporation  constituted  under  the  pro- 
visions of  the  Elementary  Education  Act,  1870,  and 
hereinafter  called  "the  Board"),  of  the  other  part: 
Whereas  by  a  lease  dated  &c.,  and  made  between  G.  D., 
of  the  one  part,  and  E.  F.,  of  the  other  part,  for  the  con- 
siderations therein  mentioned,  tiie  said  CD.  did  grant 
demise  and  lease  unto  the  said  E.  F.  his  executors  ad- 
ministrators and  assigns  (b)  certain  messuages  lands  and 
hereditaments  therein  particularly  described,  of  which 
the  messuages  lands  and  hereditaments  intended  to  be 
hereby  assigned  form  part,  To  hold  the  same  unto  the 
said  E.  F.  his  executors  administrators  and  assigns  from 
the  29th  September  then  last  for  the  term  of  85  years 
(wanting  ten  days),  at  and  under  the  yearly  rent  of  £9 
payable  quarterly,  as  therein  mentioned  and  subject  to  the 
coyenants  and  provisions  therein  respectively  contamed 
and  on  the  part  of  the  lessee  or  assignee  of  the  same 
premises  to  be  observed  and  performed :  And  whereas 
after  divers  mesne  assignments  and  acts  in  the  law  ulti- 
mately by  an  indenture  dated  the day  of and  made 

between  [parties],  the  land  messuages  hereditaments  and 
premises  comprised  in  and  demised  by  the  hereinbefore 
recited  indenture  of  lease  were  assigned  to  the  said  A.  B. 
his  executors  administrators  and  assigns  for  the  then  resi- 
due of  the  said  term  of  86  years  (wanting  ten  days),  at  the 
rent  and  subject  to  the  covenants  and  conditions  in  the 
hereinbefore  recited  lease  reserved  and  contained,  and 
thenceforth  by  the  lessee  his  executors  administrators 
and  assigns  to  be  paid  performed  and  observed:  And 
WHEREAS,  in  pursuance  of  the  powers  and  authoritieB 

buildings  by  School  Boards,  axe  contained  in  ss.  19  et  sej.  of  that 
Act.  The  Act  has  been  amended  by  the  Elementary  Education 
Act,  1876  (39  &  40  Vict.,  c  79). 

{b)  If  the  whole  of  the  premises  comprised  in  the  original  lease 
are  intended  to  be  assigned,  the  parcels  should  be  here  set  out  torn 
the  original  lease  in  ftdL 
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contained  in  the  said  Elementary  Education  Act,  1870,       pmcbdikt 

and  the  Acts*  incorporated  therewith,   the  Board  have  

agreed  with  the  said  A.  B.  for  the  absolute  purchase  of      ^ssiohmim 
such  of  the  premises  comprised  in  the  hereinbefore  re-     bqhool  board. 
cited  lease  as  are  hereinafter  expressed  to  be  hereby 
assigned  for  the  remainder  of  the  said  term  of  85  years 
(less  ten  days)  subject  to  the  payment  to  the  superior  —subject  to  the 
landlord  of  the  premises  of  the  apportioned  part  of  the  apportioned  part 
head-rent  of  £1  Us.  part  of  the  said  yearly  rent  of  £9  o^^^^ead-pent; 
reserved  by  the  hereinbefore  recited  indenture  of  lease, 
and  to  the  covenants  and  provisions  therein  respectively 
contained,  so  far  as  the  same  respectively  relate  to  or 
a£fect  the  premises  hereinafter  expressed  to  be  hereby 
assigned,  and  also  subject  to  the  underleases  hereinafter 
mentioned;  but  with  the  right  to  receive  an  apportioned  —bat  with  the 

part  of   the  yearly  rents  of  £ £ and  £ ticm^^Ute^' 

thereby  respectively  reserved,  and  free  from  all  other  in-  ^JI^^Jj*  ^ 
cumbrances  for  the  sum  of  i£155,  which  sum  it  was  agreed  certain  nnder- 

leases; 

was  to  be  taken  not  only  in  full  for  the  purchase-money      ^^  coiwideni- 
for  the  said  premises  hereinafter  expressed  to  be  hereby  *»<>»  money  to  be 

.  ,  taken  in  full  for 

assigned,  but  also  in  full  compensation  and  satisfaction  purcfaase-money 
for  all  damage  by  severance  and  for  all  other  conse-  Mtio^™^''* 
quential  damage  and  inconvenience  of  what  nature  or 
kind  soever  caused  or  to  be  caused  to  the  said  A.  B. 
his  executors  administrators  and  assigns  by  the  taking  or 
user  of  the  said  premises  by  the  Board,  and  in  lieu  of 
all  accommodation  works,  as  the  said  A.  B.  doth  hereby 
admit :  And  whereas  the  said  yearly  rent  of  £9  reserved  5.— of  appor- 
by  the  hereinbefore  recited  indenture  of  lease  has  been  head-rant, 
duly  apportioned  (c)  as  follows  (that  is  to  say)  the  annual 
sum  of  £1  IS 8,  part  thereof  has  been  apportioned  as  the 
rent  payable  in  respect  of  the  hereditaments  and  pre- 
mises intended  to  be  hereby  assigned,  and  the  yearly  sum 
of  £7  Bs,  the  residue  thereof  has  been  apportioned  as 

(c)  As  to  this  see  YoL  IT.  pi  i.  p.  564,  n.  (a),  4th  ed. 
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PRICIDIVT 
LXXXYin. 


AflSiaVMlHT 

TO  A 

80U0OL  BOARD. 

6. — and  of  rent 
reaenred  upon 
the  nnderleoM ; 

7. — and  of  pay- 
ment of  the  con- 
sideration 
money. 

8.  Testatum: 
— aasignment. 


9.  Paroels; 


— general  worda. 

10.  Habendum: 

—to  the  School 
Board  subject  to 
the  lease  and 
with  the  benefit 
of  the  under- 
leases. 


the  rent  payable  in  respect  of  the  remainder  of  the  said 
hereditaments  and  premises  comprised  in  the  said  lease : 

And  whereas  the  rent  of  £ reserved  by  the  said 

underleases  has  been  duly  apportioned  as  follows  [gtate 
the  apportionments] :  And  whereas  the  said  sum  of 
JG155  has  been  paid  prior  to  the  sealing  and  delivery 
of  these  presents  by  the  Board  to  the  said  A.  B.,  as  he 
doth  hereby  admit  and  acknowledge :  NOW  THIS  IN- 
DENTURE WITNESSETH  that  in  pursuance  of  the 
said  agreement  and  in  consideration  of  the  said  sum  of 
JG155  having  been  so  paid  by  the  Board  to  the  said  A.  B. 
as  aforesaid,  he  the  said  A.  B.  doth  hereby  assign  unto  the 
Board  their  successors  and  assigns  All  that  [parcels]  {d) 
which  land  intended  to  be  hereby  conveyed  is  the  land 
distinguished  by  the  No. and  part  of  the  land  dis- 
tinguished by  the  No. in  the  Parish  of in  the 

map  or  plan  of  the  Board  deposited  by  the  Board  in  their 
office  in  the  month  of 18 — ,  and  which  same  pre- 
mises expressed  to  be  hereby  assigned  and  the  dimen- 
sions and  boundaries  thereof  are  delineated  or  described 
in  the  plan  drawn  in  the  margin  of  these  presents  and 

are  therein    coloured  [general   words  and  estate 

clause] :  To  have  and  to  hold  the  said  piece  or  parcel 
of  land  messuages  and  premises  hereinbefore  expressed  to 
be  hereby  assigned  unto  the  Board  their  successors  and 
assigns  hencefoi*th  for  all  tlie  residue  now  unexpired  of 
the  said  term  of  85  years  (less  ten  days)  subject  to  the 
payment  of  the  apportioned  yearly  rent  of  £1  ISs.,  being 
part  of  the  said  yearly  rent  of  £9  reserved  by  the  herein- 
before recited  lease  and  subject  to  the  covenants  and 
conditions  in  the  said  lease  contained  and  henceforth  on 
the  part  of  the  lessee  his  executors  administrators  or 
assigns  to  be  performed  and  observed  so  far  as  such  cove- 
nants and  provisions  relate  to  or  affect  the  said  premises 


(d)  See  supra,  p.  618,  n.  (a). 
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expressed  to  be  hereby  assigned  and  subject  to  the 
underleases  specified  in  the  schedule  hereunder  written 
the  rent  of  which  underleases  have  been  apportioned  as 

aforesaid  the  annual  rents  of  £ and  £ ,  being  the 

apportioned  rents  henceforth  to  be  received  by  the  Board 
their  successors  and  assigns  in  respect  of  the  heredita- 
ments and  premises  hereinbefore  expressed  to  be  hereby 
assigned :  [covenants  for  title].    In  witness,  &c. 

The  Schedule  above  referred  to. 
[To  specify  the  underleases]. 


PRSOIDSHT 
LXXXYIII. 


ISSIQRMSHT 

TO  A 

SCHOOL  BOARD. 


11.  CoTenants 
for  title. 


LXXXIX. 

DEED  POLL,  PURSUANT  to  the  Lands  Clauses  Consoli- 
dation Act,  1845,  for  vesting  in  a  School  Board 
HEREDITAMENTS  to  which  a  Satisfactory  title  has  not 
been  shown  (a). 


PRICIDIVT 
LXXXIX. 

PEID  FOR  THK 

VXSTINO  PRO- 

PKRTT  IN  A 

SCHOOL  BOARD. 


TO  ALL  TO  WHOM  to  these  presents  shall  come,  the  l.  Salutation. 

School  Board  for (being  a  corporation  constituted 

under  the  provisions  of  the  Elementary  Education  Act, 
1870,  and  hereinafter  called  the  Board)  send  greeting : 
[recital  of  a  lease  of  the  property — of  several  underleases — 
and  of  a  settlement  alleged  to  have  passed  the  interests 
granted  by  the  underleases  respectively]:  And  whereas 
the  hereditaments  comprised  in  the  schedule  hereunder 
written  are  required  by  the  Board  for  the  purpose  of  the 
Elementary  Education  Act,  1870 :  And  whereas  the 
said  W.  H.  B.  and  H.  H.  claimed  as  trustees  of  the  here- 
inbefore recited  settlement  of  the day  of  —  18 — , 


2.  Recital  of 
title ; 

8. — ^that  pre- 
miseB  are  re- 
quired by  the 
Board; 

4. — ^that  certain 
persoDB  claim  to 
be  entitled  to 
the  property  for 


(a)  See  s.  20  of  the  Elementary  Education  Act,  1870,  and  the 
precediiig  Precedent. 


'^ 


DBSD  TOR  THI 

YlSTIVa  PRO- 

PIRTT  ni  A 

SCHOOL  BOARD. 
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FRioBDiirT      to  be  the  owners  of  the  said  hereditaments  comprised  in 

LZZXIX. 

the  said  schedule  hereinunder  written  for  the  respective 

residues  of  the  several  terms  of  years  created  by  the  said 
underleases  respectively,  and  the  value  of  the  interests 
claimed  by  them  as  such  owners  has  been  determined  by 

the  remdueB  of  ,  ^ 

terma  granted  by  the  verdict  of  a  jury  duly  summoned  under  the  provisions 
,  ^,  ^  '       in  that  behalf  contained  in  the  Lands  Clauses  ConsoUda- 

— and  that  the 

yalneofthe  tion  Act,  1845,  at  the  sum  of  JE6S8  19«.  and  \%.  for 
by  them  baa  damage  done  by  severance,  making  together  the  sum  of 
b^ndui, det«.   ^689^  ^t  ^^^^  g^  the  Board  became  the  purchasers  of 

the  estate  and  interest  so  claimed  by  the  said  W.  H.  B. 
5.--that  they  and  H.  H. :  And  whereas  the  said  W.  H.  B.  and  H.  H. 
msjLeout  a  satis-  having  failed  to  make  out  to  the  satisfaction  of  the  Board 
B^hii^di-*''''  ^  ^^^  *^  *^®  interest  so  claimed  by  the  said  W.  H.  B. 
posited  the  and  H.  H.  in  the  said  lands  as  aforesaid,  the  Board  has  in 

conaideration  ^ 

money  in  court;  pursuance  of  the  76th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  caused  the  said  sum  of  £639  to  be 
deposited  in  the  Bank  of  England  in  the  name  and  with 
the  privity  of  Her  Majesty's  Paymaster  General,  to  be 

placed  to  his  account  there, "  Ex  parte and  W.  H.  B. 

and  H.  H.  in  respect  of  premises  now  or  lately  known  as 

6.--that  leceipt  "  ;  And  whebeas  a  receipt  has  been  duly  given  by 

specifying  the  ^  J  ^  J 

required  par-  the  cashier  of  the  Bank  of  England  to  the  Board  for  the 
giTen  for  the  s^<^  s^^^m  of  £689  Specifying  for  what  and  for  whose  use 
money  deposited.  ^^  same  sum  was  received,  and  specifying  that  such  sum 

was  paid  in  respect  of  the  said  purchase  of  the  estate 
and  interest  so  claimed  by  the  said  W.  H.  B.  and  H.  H. ' 
as  aforesaid  in  the  hereditaments  comprised  in  the  sche- 
7.  Testatum :       dule  hereinunder  written.    NOW  THESE  PRESENTS 

— ^declaration 

parsoanttos.  77  WITNESS  that  the  Board  do  by  this  Deed  Poll  under 
^     ^   ^  their  Common  Seal,  executed  in  pursuance  of  the  77th 

section  of  the  Lands  Clauses  Consolidation  Act,  1845, 
declare  that  a  description  of  the  Lands  in  respect  of  which 
the  said  sum  of  £639  has  been  so  deposited  as  aforesaid 
is  contained  in  the  schedule  hereinunder  written,  and 
that  the  circumstances  under  which  and  the  names  of  the 
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parties  to  whose  credit  such  deposit  has  been  made  are 
those  respectively  hereinbefore  recited  or  stated  :  To  the 
end  and  intent  that  by  virtue  of  the  said  Act  all  the 
estate  and  interest  in  such  land  of  the  parties  for  whose 
use  and  in  respect  whereof  such  purchase-money  and 
compensation  have  been  so  made  and  deposited  as  afore- 
said may  vest  absolutely  in  the  Board.  In  witness^  &c. 
The  Schedule  above  befebred  to. 


PBSOIDSirT 
LXZXIZ. 
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SCHOOL  BOARD. 


xc. 


DEED  of  GIFT  of  a  village  hall,  reading  room,  and 
other  buildings  upon  trust  for  the  benefit  of  the 
parishioners. 


PBKGBDBRT  ZC 


THIS  INDENTURE  made  the 


day  of 


18-, 


Between  A.  B.  of  &c.  widow  of  C.  B.  of  &c»  of  the 
first  part,  E.  F.  of  &c.,  of  the  second  part,  and  I.  K. 

of  &c.  rector  of  the  rectory  and  parish  church  of 

clerk  in  holy  orders  of  the  third  part :  Whereas  the  said 
C.  B.  being  seised  in  fee  simple  in  possession  of  the  land 
hereinafter  granted  did  at  his  own  expense  erect  thereon 
a  building  containing  on  the  ground  floor  a  village  hall, 
reading  room,  lobby,  parlour  or  retiring  room,  sitting 
f  oom,  scullery  and  offices  on  the  basement,  cellars  and  a 
chamber  containing  apparatus  for  warming  the  hall  and 
reading  room,  and  on  the  first  floor  two  bedrooms,  and  did 
allow  the  said  village  hall  and  reading  room  to  be  used 
by  the  inhabitants  of and  their  friends  for  such  pur- 
poses as  hereinafter  are  indicated:  And  whereas  the 

said  C.  B,  died  on  the day  of last  seised  in  fee 

simple  in  possession  of  the  said  land  and  buildings,  and 

having  by  his  last  will  and  testament  dated  the day 

of and  proved  in  the Registry  of  Probate  on 


oirr  OF  A 

YILLAOI  HALL 

UPON  TRUBT  FOB 

THB  BBNBFIT 

OF  THB 
PABISHT0KBB8. 

1.  FartieB. 


2.  Bdcital  thftt 
the  late  huBband 
of  the  donor 
bmlt  the  haU, 
and  allowed  it  to 
be  oaed  for  the 
pniposes  to 
which  it  is  now 
intended  to  be 
dedicated ; 


8.— of  his  death 
seised  of  the 
property,  and 
baring  by  his 
will  deyised  his 
residue,  of  which 
the  hall  forma 
part,  to  the 
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day  of 


18 — ,  specifically  devised  certain 


OIVT  OF  A 

▼ILLAQS  HALL 

UPON  TRUST  VOB 

THS  BBIiriT 

OV  TBI 
PA&ISHIOVEIU!. 

donor  and  a  oo- 
tnxstee  upon 
trnst  to  -ptLj  cer- 
tain annuities, 
and  subject 
thereto  in  trust 
for  the  donor 
absolutely ; 

4.— of  the  reso- 
lution of  the 
donor  to  dedicate 
the  property  in 
peipetuity; 


5. — that  the 
other  property 
subject  to  the 
annuities  is  suffi- 
cient to  satisfy 
them,  and  of  a 
oo-trustee  having 
consented  to  join. 

6.  Testatum: 
—grant  by  the 
donor  and  her 
oo-trustee. 


7.  Parcels: 
— the  village  hall 
and  buildings 
and  land. 


other  parts  of  his  real  estate,  but  not  the  said  lands  and 
buildings  or  any  part  thereof,  and  having  devised  and 
bequeathed  the  rest  of  his  real  estate  including  the  said 
lands  and  buildings  and  also  his  residuary  personal  estate 
unto  and  to  the  use  of  his  wife  the  said  A.  B.  and  the  said 
E.  F.  their  heirs  executors  administrators  and  assigns  re- 
spectively upon  trust  out  of  the  rents  and  annual  income 

thereof  to  pay  three  life  annuities  of  £ £ and 

£ respectively  and  subject  thereto  upon  trust  for  the 

said  A.  B.  for  her  separate  use  absolutely :  And  whereas 
the  said  A.  B.  from  her  great  love  for  her  late  husband 
and  from  a  desire  to  perpetuate  a  memorial  of  his  good 
will  and  active  benevolence  towards  the  inhabitants 
of has  resolved  to  dedicate  the  said  land  and  build- 
ings in  perpetuity  to  such  purposes  as  hereinafter  speci- 
fied, and  to  make  such  permanent  provision  as  herein- 
after mentioned  for  the  benefit  of  the  inhabitants  of  and 

visitors  to and  their  friends :  And  whereas  the  rents 

and  annual  income  of  the  rest  of  the  residuary  real  and 
personal  estate  of  the  said  C.  D.  are  more  than  sufficient 
to  satisfy  all  the  said  annuities,  and  accordingly  the  said 
E.  F.  has  agreed  at  the  request  of  the  said  A.  B.  to  join 
in  these  presents  in  manner  hereinafter  appearing:  NOW 
THIS  INDENTURE  WITNESSETH  that  for  effectua- 
ting the  said  desire  and  resolution,  and  in  pursuance  of 
the  said  agreement  and  in  consideration  of  the  premises' 
and  of  the  love  and  affection  of  the  said  A.  B.  for  the 

inhabitants  of she  the  said  A.  B.  doth  hereby  freely 

and  voluntarily  and  without  any  valuable  consideration 
give  and  grant,  and  he  the  said  E.  F.  at  the  request 
(hereby  testified)  of  the  said  A.  B.  doth  hereby  grant 
and  release  unto   the  said  I.   K.  and  his    successors 

rectors  of  the  rectory  and  parish  church  of :  All 

the  plot  or  parcel  of  land  in  the  village  of aforesaid 

delineated  with  the  dimensions  and  boundaries  thereof 
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upon  the  plan  drawn  in  the  margin  of  these  presents  and  p»wj»ikt  xa 

thereon  coloured ;  Together  with  the  said  village        gift  o?  a 

hall  reading  room  parlour  sitting  room  bedi*ooms  and 

offices  and  other  buildings  whatsoever  now  standing  and  '^^^  bkkbpit 

being  on  the  said  land  [general  tvordsj  estate  clause] :   To  parisuionbrs. 


YILLAQB  HALL 
UPON  TRUST  FOR 


HAVE    AND    TO    HOLD  the  premises  unto  and  to  the  use  of   8.  Habendum  : 

the  said  I.  K.  and  his  successors,  rectors  of  the  rectory  and  iheroctor"!5  the 
parish  church  of for  ever,  discharp^ed  from  the  said  i^"^^  ^^  \\^ 

"  successors,  dis- 

annuities  upon  and  for  the  trusts  and  purposes  and  with  charged  from 

jv'xxxi-  J  ••  1-Ai        the  annuities, 

and  subject  to  the  powers  and  provisions  hereinafter  de-  upon  tmsis  after 
clared  and  contained  concerning  the  same  [covenants  for  ^*^<^i^''^'^^- 
titl^  by  A.  B.  extending  to  the  acts  of  C.  B,  and  E.  F.] :  title. 
And  it  is  hereby  agreed  and  declared  as  follows : 

I.  The  said  I.  K.  and  his  successors,  rectors  as  afore-  lo.  The  rector 

■  itiij-i  •litxi  '  1  •  And  his  suc- 

said,   shaU    stand    seised    of  the    said    premises   upon  cessors  to  stand 
trust  to   permit  the   same   to  be  used  for  the  general  seised  of  the 

•*^  ®  premises  upon 

object    of  promoting   the    religious    moral    social    and  trust  to  permit 

them  to  bo  used 

intellectual  welfare  and  the  rational  recreation  of  the  for  promoting 

inhabitants,  of  and  visitors  to and  their  friends,  in  ^creation  of"  he 

such  manner  as  the  committee  hereinafter  appointed,  or  inhabitants,  m 

■^  ■*•  \  such  manner  as 

to  be  appointed  as  hereinafter  provided,  shall  from  time  the  committee 

to  time  direct  or  sanction  with  power  for  the  said  com-  with  power  W 

mittee  to  direct  that  the  said  sitting  room  and  bed  room  at^e^tTh^^lan.e'' 

cellars  and  offices  shall  from  time  to  time  be  let  at  rack  to  be  let,  and  to 

dispose  of  the 

rents  to  any  person  or  persons  from  year  to  year  or  for  rents. 
any  longer  or  shorter  period,  and  the  rent  shall  be  re- 
ceived by  the  said  I.  K.  or  his  successors  or  by  the 
committee  and  shall  be  applied  (after  payment  thereout 
of  all  costs  charges  and  expenses  incurred  by  him  or 
them  in  or  about  the  execution  or  exercise  of  the  trusts 
or  powers  of  these  presents)  in  or  towards  keeping  the 
said  premises  in  good  repair  order  and  condition  and 
insured  against  fire  or  in  such  other  manner  consistent 
with  the  promotion  of  the  general  object  aforesaid  as  the 
committee  for  the  time  being  shall  direct. 

II.  The  management  of  the  property  for  the  purpose  of  ii.  The  property 
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VILLAGE  HALL 

UPON  TRUST  FOR 
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OF  THB 

PARISHIONERS. 

to  be  managed 
by  a  committee. 

12.  CompoBUion 
of  committee, 
and  regulations 
as  to  the  retire- 
ment in  rotation 
of  committeemen 
other  than  the 
rector. 


13.  The  retire. 


carrying  out  the  general  object  trusts  and  powers  afore- 
said shall  be  vested 'in  a  committee  of  seven  persons,  and 

the  following  persons  inhabitants  of shall  be  the  first 

and  present  members  of  the  committee,  viz. :  the  said 
I.  K.  and  [iTisert  the  names  of  the  others\. 

III.  The   Rector  of  for  the  time  being  shall 

always  by  virtue  of  his  office  be  a  member  of  the  com- 
mittee, and  the  said  E.  F.  shall  be  a  member  of  the 
committee  during  his  life  if  he  shall  be  willing  so  long  to 
hold  the  office.  Subject  as  aforesaid  all  vacancies  which 
shall  occur  in  the  number  of  the  committee  shall  be  sup- 
plied as  follows : — The  said  A.  B.  shall  during  her  life 
have  the  right  of  nominating  two  of  the  seven  committee- 
men, and  her  nominees  shall  not  during  her  life  retire 
from  office  by  rotation  like  the  other  members  of  the 
committee,  but  she  shall  have  the  power  of  remomg 
them  from  their  office  and  of  making  a  fresh  nomination 
from  time  to  time.  During  the  life  of  the  said  A.  B.  all 
the  members  of  the  committee  not  nominated  by  her 

except  the  rector  for  the  time  being  of ,  and  except 

the  said  E.  F.,  and  after  the  death  of  the  said  A.  B.  all 
the  members  of  the  committee  (including  her  nominees), 
except  the  said  rector  for  tlie  time  being  and  the  said 
E.  F.,  shall  retire  from  office  in  rotation,  two  members 
retiring  every  year,  but  retiring  members  shall  be  eligible 
for  re-election  and  the  continuing  members  of  the  com- 
mittee may  act  notwithstanding  a  vacancy  in  theii*  body. 
Until  all  the  members  of  the  committee  have  once  retired 
in  rotation,  the  members  to  retire  in  each  year  shall,  unless 
the  committee  agree  among  themselves,  be  determined  by 
lot,  and  subsequently  the  two  who  have  been  longest  in 
office  shall  retu*e«  In  case  any  question  shall  arise  as  to 
which  of  two  or  more  members  of  the  committee  who 
shall  have  been  equally  long  in  office  shall  retire,  the 
question  shall  be  decided  by  lot. 

JW  At  the  first  election  or  nomination  of  church- 
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wardens  for  the  Parish  of ,  which  shall  take  place  after    pkkobdbht  xc 

the  date  of  these  presents,  and  at  every  subsequent  yearly       am  ov  a 
election  or  nomination  of  churchwardens  two  members  of  upox^trust^for 
the  committee  shall  retire  from  office  by  rotation,  their     '"■  bknkfit 
order  of  rotation  to  be  settled  as  above  provided,  and  the    parishioners. 

parishioners  of in  vestry  assembled  for  the  election  ment  of  com- 

of  chm'ch wardens,  and  qualified  to  vote  at  an  election  ^^pJJ^^ 
of  churchwardens,  shall  elect  two  duly  qualified  persons  to  *j>e  annual 

election  of 

supply  the  places  of  the  retiring  committeemen ;  but  if  at  churchwardens 
any  meeting  at  which  an  election  of  committeemen  ought  ^mi  thefr  Luc* 
to  take  place  the  places  of  the  vacating  committeemen  are  ^f^^  \^  ^'?^ 

^  'r  o  elected  by  the 

not  filled  up,  then  the  former  committeemen  shall  remain  in  parishioners 

in  vestry 

office  till  successors  to  them  are  duly  appointed.   A  vacancy  assembled ; 
which  occm's  otherwise  than  by  retirement  by  rotation  may  va^i^es  may  be 
be  filled  up  by  tlie  continuing  committeemen  by  the  elec-  *Ued  up  by  co- 

*  ,  °  .      optation. 

tion  of  a  duly  qualified  person,  but  such  person  shall  retain 
his  office  only  so  long  as  the  vacating  committeeman 
would  have  retained  the  same  if  no  vacancy^had  occurred. 

V.   At  least  fourteen  days  previously  to  tlie  annual  14.  The  notices 

,.«  .  ....-,  tobe  given  of  the 

election  of  committeemen  notice  m  writing  of  the  names  names  of  retiring 
of  the    retiring   committeemen   and   of  the   time    and  ^"^f^'ifme 
place  of  meeting  for  the  election  of  persons  to  supply  ^^  place  of  the 

■^  ^  ^  ^  ^    ^  *  x-x  ./    ensuing  election, 

the  vacancies  shall  be  publicly  exhibited  at  the  door  of  and  the  mode  in 

which  new  meiii* 

the  village  hall,  and  the  notice  shall  remain  so  exhibited  i^^s  are  to  be 
until  after  the  day  of  the  election.    No  person  not  being  p^'^p^^^- 
a  retiring  committeeman  shall  be  qualified  to  be  elected 
a  member  of  the  committee  unless  notice  in  writing 

signed  by  two  at  least  of  the  parishioners  of ,  and 

qualified  to  vote  at  the  election  of  churchwardens,  of  the 
intention  to  propose  him  for  election,  and  of  his  willing- 
ness to  act,  shall  have  been  given  to  the  rector  of for 

the  time  being,  for  and  on  behalf  of  the  committee,  or  left 
for  him  or  them  at  the  rectory  or  parsonage  house  not  less 
than  seven  or  more  than  fourteen  days  before  the  day  of 
election,  and  a  duplicate  thereof  shall  have  been  affixed 
to  the  door  of  the  village  hall,  and  left  there  for  the  in- 

S  8  2 
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15.  Qualification 
and  disqualifica- 
tion of  com- 
mitteemen. 


16.  Committee 
to  have  the  abso- 
lute management 
of  the  premises. 


17.  Meetings  of 
committee. 


formation  of  the  parishioners  at  least  seven  days  before 
the  day  of  the  election. 

VI.  The  qualification  for  a  member  of  the  committee 

shall  be  his  residence  in  the  parish  of ,  and  his 

occupying  a  tenement  or  land  in  the  parish  rated  to 
the  relief  of  the  poor  at  not  less  than  £25  a  year.  A 
member  of  the  committee  shall  be  disqualified  to  hold 
office,  and  he  shall  accordingly  vacate  his  office,  if  he 
has  not  or  ceases  to  have  the  necessary  qualification 
above  mentioned,  or  if  he  becomes  bankrupt  or  com- 
pounds with  his  creditors  or  files  a  petition  for  liquidation 
of  his  affairs  or  be  declared  lunatic  or  become  of  unsound 
mind  though  not  so  found  by  inquisition,  or  shall  other- 
wise become  unlit  or  incapable  to  act,  but  a  person  nomi- 
nated a  member  of  the  committee  by  the  said  C.  D.,  shall 
not  be  disqualified  if  he  cease  to  have  such  qualification. 

VII.  The  committee  shall  have  the  absolute  manage- 
ment of  and  entire  control  over  the  trust  premises,  and 
may  make  such  iniles  and  regulations  from  time  to  time 
respecting  the  purposes  (not  being  inconsistent  with  the 
general  object  hereinbefore  mentioned)  for  which,  the 
manner  in  which,  the  persons  by  whom,  the  tenns  and 
conditions  on  which,  and  the  times  when,  the  village  hall 
and  reading  room  and  other  rooms  shall  be  used,  as  they 
may  deem  expedient. 

VIII.  The  committee  may  meet  together  for  the  dis- 
patch of  business,  adjourn,  and  otherwise  regulate  their 
meetings  and  proceedings  as  they  think  fit,  and  three  shall 
form  a  quorum  for  the  transaction  of  business.  The 
chairman  or  any  two  committeemen  may  at  any  time,  by 
notice  in  writing  given  to  or  sent  by  post  to  the  usual  or 
last-known  place  of  residence  of  the  other  membei^  of  the 
committee,  convene  a  meeting  of  the  committee.  Every 
such  notice  put  into  a  post-office  shall  be  presumed  to 
reach  the  person  to  whom  it  is  addressed  in  the  oixlinaiy 
course  of  post. 


YILLAQB  HALL 

UPON  trust'for 

THE  BENEFIT 
OP  THE 
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IX.  Questions  arising  at  any  meeting  shall  be  decided     prbcedbnt  xc. 
by  a  majority  of  votes,  and  in  case  of  an  equalit}'  of  votes        gift  of  a 
the  chairman  shall  have  an  additional  or  casting  vote. 

X.  The  committee  shall  at  their  first  meeting  after  the 
present  date  and  subsequently  at  their  first  meeting  after    parishioners. 
each  annual  vestry  meeting  for  the  election  of  committee-  is.  Decision  of 
men  elect  tlieir  chairman  for  the  current  year,  and  if  no  2t  ^mmitteT  "° 
other  person  shall  be  then  elected  chairman,  the  Rector  meetings. 

of for  the  time  being  shall  be  the  chairman  for  tlie  committee  anV 

year.   If  at  any  meeting  of  the  committee  the  chairman  for  °^  meetings. 
the  year  is  not  present  at  the  time  appointed  for  holding 
the  meeting,  the  committeemen  present  shall  choose  one 
of  their  number  to  be  chairman  of  that  meeting. 

XI.  All  acts  done  bona  fide  by  any  meeting  of  the  com-  20.  Acts  done 
mittee,  or  by  any  person  acting  as  a  committeeman  shall,  committee  meet- 
notwithstanding  that  it  be  afterwards  discovered  that  there  eubsMuently  in- 
was  some  defect  in  the  appointment  of  any  of  the  com-  validated. 
mitteemen  present,  or  tliat  they  or  any  of  them  were  or  was 
disqualified,  be  as  valid  as  if  every  such  committeeman  or 

person  acting  as  a  committeeman  had  been  duly  appointed 
and  were  duly  qualified.  The  minutes  of  the  proceedings 
of  any  meeting  of  the  committee  if  signed  by  the  person 
purporting  to  be  the  chairman  of  that  meeting,  or  of  the 
meeting  at  which  such  minutes  were  confirmed  as  cor- 
rectly entered,  shall  be  suflicient  evidence  without  further 
proof  of  the  matters  therein  stated.     In  witness,  &c.(a) 

(a)  The  deed  must  be  executed  in  the  presence  of  two  or  more  The  Charitable 
credible  witnesses,  and  enrolled  in  the  Chancery  Division  of  the  Trusts  Actss. 
High  Court  of  Justice  within  six  calendar  months  after  the  execu- 
tion thereof,  and  will  be  void  in  the  event  of  the  death  of  the  donor 
within  twelve  calendar  months  after  sach  execation  (9  Otoo.  11. 
c.  36,  s.  1),  but  the  provision  as  to  execution  within  twelve  calendar 
months  before  the  death  of  the  donor  does  not  apply  where  the 
land  is  purchased  (s.  2).  See,  however,  24  Vict.  c.  9,  and  27  Vict. 
c.  13,  and  the  exceptions  from  the  Act  established  by  17  &  18  Vict. 
c.  112,  22  Vict.  c.  27,  31  &  32  Vict.  c.  44,  34  Vict.  c.  13,  and  36  &  37 
Vict.  c.  50,  and  the  note,  supra,  p.  615;  and  as  to  the  Charitable 
Trusts  Acts  generally, Wms.  on  Beal  Property,  12th  ed. ,  pp.  68,  et  seq. 

A  license  from  the  Crown  would  seem  to  be  also  required  where, 


1 
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XCI. 

PRBCKDBNT  XCI.  ASSIGNMENT  of  LEASEHOLD  LAND  to   trustces  for  a 

A8SI0KXKXT  OF  workman's  CLUB,  with  large  powers  o/"  management, 

„„^f"JJ.''^_  LEASING,  MORTGAGING,  and  SAI^E. 

TRU6TXXS  FOR  '                                       ' 
A,  workman's 

CLUB.  THIS    INDENTURE    made    the   day  of  


1.  Partial.  between  A.  B.  of  Ac,  and  C.  D.  of  &c.  [assignors]  of 

the  first  part,  and  E.  F.  of  i&c,  G.  H.  of  &c.,  and  I.  K.  of 

2.  Recital  of  a  ^q^  [trustees  for  the  cluh]  of  the  second  part  [recital  of  a 
assignors  for  a  Icasc  to  the  ossigtiovs  for  999  years  at  a  ground  rent]: 
years  ;^'^™*^  And  WHEREAS  the  Said  A.  B.  and  CD.  took  the  said 
8.— and  that  lease  at  the  request  and  on  behalf  of  the  parties  hereto 
taken  to  the  of  the  second  part,  and  to  the  intent  that  they  the  said 

i^me  might  te""  '^'  ^'  ^^  ^'  ^'  ^'^'^^^^  forthwith  assign  the  same  and 
assigned  to  the     the  premises  comprised  therein  to  the  said  parties  hereto 

trustcci!  upon 

the  trusts  after     of  Uie  second  part,  upon  the  trusts  and  with  and  subject  to 

declared.  .,  ,  •   •  i         •      iv       j     i        ji  j 

the  powers  and  provisions  heremafter  declared  expressed 

4.  Testatum :  aiid  contained  concerning  the  same.  NOW  THIS  IN- 
ihrriS^'"*^^   DENTURE  WITNESSETH  that  in  pui-suance  of  the 

said  intention  and  in  consideration  of  the  premises  the 
said  A.  B.  and  C.  D.  do  and  each  of  them  doth  hereby 
assign  unto  the  pailies  hereto  of  the  second  part  their 

5.  Parcels ;  exccutors  administrators  and  assigns,  All  and  singular 
comprised  in  the  the  Said  piece  of  land  messuages  hereditaments  and  pre- 
®***®'  mises  comprised  in  or  expressed  to  be  demised  by  the 

said  indenture  of  lease  of  the day  of with  the 

6.  Habendum :  Rppurteuances  [estate  clmise] :  To  have  and  to  hold  the 
upon  the  trusts^  premises  hereinbefore  expressed  to  be  hereby  assigned 
after  declared.      ^j^^q  the  said  parties  hereto   of  the   second  part  their 

executors  administrators  and  assigns  for  the  residue  of 

as  ia  the  present  caise)  the  trustee  is  a  corporation,  not  specially 
authoiised  to  acquire  land  for  such  a  purpose. 
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xci. 


the  said  terai  of  999  years,  at  the  rent  reser\'ed  by  and  pwsobdent 

under  and  subject  to  the  covenants  by  the  lessees  and  con-  assignmknt  of 

ditions  contained  in  the  said  indenture  of  lease,  and  hence-  tbustbes  for 

forth  to  be  performed  and  obseiTed,  Upon  the  trusts  and  ^  ^clcb.^  *" 
with  and  subject  to  the  powers  provisoes  agreements  and 
declarations  hereinafter  declared  expressed  and  contained 

concerning  the  same  [covenant  by  A.  B,  and  C.  D.  against  7.  Covenant  by 

,  -         .  .•         i_       X         r    xi.      the  leasees  against 

incumlyi'ances] :    And  the   SAm   pai*ties  hereto   of   tne  incumbrances. 
second  part  hereby  declare  that  they  and  the  survivors  8.  Declaration 

,  -     .    .        by  the  trustees 

and  sur\ivor  of  them   and   the   executors   or   admmis-  that  they  will 
ti-ators  of  such  survivor  their  or  his  assigns  do  and  shall  ^rty^^po^^trust 
stand  possessed  of  the  said  premises  hereinbefore  ex-  to  receive  the 

*  ^  ^  rents  and  profits 

pressed  to  be  hereby  assigned,  upon  trust  that  they  or  he  of  and  manage 
shall  receive  the  rents  and  profits  thereof  and  accept  antioiTtof  such 
suiTenders  of  leases  and  tenancies  and  manage  the  said  ^*^^  *the^head* 
l)remises,  and  shall  by  and  out  of  the  rents  and  profits  rent  and  ex- 
thereof  pay  the  said  rent  reserved  by  the  said  indenture 

of  lease  of  the  day  of 18 — ,  and   all  taxes 

rates  costs  of  insurance  against  fire  and  other  outgoings 
in  respect  of  the  said  premises  which  they  or  he  shall 
think  fit  to  pay,  and  shall  keep  themselves  and  himself 
indemnified  against  all  costs  charges  and  exi^enses  in- 
curred   by  them  or  him  in  relation  to  tlie  trusts  and 
powere  of  these  presents.  And  subject  thereto  shall  stand  —and  subject 
possessed  of  the  said  premises  and  of  the  rents  and  profits  general  purposes 
thereof  and  of  the  proceeds  of  any  sale  or  mortgage  of  or  ^ortmwi's  club  • 
other  dealing  with  the  said  premises  under  the  trusts  or 
powers  of  these  presents,  Upon  trust  for  the  general  pur- 
poses for  the  time  being  of  *'  The Working  Men's 

Club,"  being  a  club  or  institution  fomided  at 

aforesaid  in  the  year  18—,  with  the   object  [state   the 
objects  of  the  club  from  the  rides^  :  And  shall  let  mortgage  —and  to  let, 
sell  build  upon  pull  down  re -build  and  alter  surrender  or  ^°d^endse* 
otherwise  deal  with  the  said  premises  and  any  buildings  *^®*^  ^^^  *^° 

^  T      premises  as  a 

for  the  time   being  thereon,  and   shall   allow  the  said  majority  of  the 
buildings  or  any  of  them  or  any  part  thereof  to  be  occu-  ^  I 
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PRECRDEST  xci.  pjed  bj  or  used  for  the  purposes  of  the  said  club  or 
ASiiiGNMRNT  OF    otlierwlse,  and  shall  pay  over  apply  and  deal  with  the 

LAND  TO  •  ^  1  A  /»i^  ••  T  • 

TRUSTEES  FOR     ^aid  uet  rents  profits  and  monies  in  such  manner  in  every 
A  workman's     respect  as  a  majority  in  number  of  the  members  of  the 

CLUB.  -^  J  J 

_  gj^i^j  qI^Y)  assembled  at  any  ordinary  or  extraordinary 

meeting  thereof,  and  voting  upon  the  question,  shall  from 
—and  to  keep  time  to  time  authorise  or  direct,  and  shall  keep  proper 
accounts  ami  books  of  account  of  the  receipts  and  pajonents  of  the  said 
vouchers;  trustees  or  trustee,  and  shall  produce  the  same  and  all 

vouchers  for  the  same  whenever  reqmred  so  to  do  at  any 

meeting  of  the  said  club,  or  of  the  committee  for  the 

—but  no  pcraon    time  being  managing  the  affairs  thereof,  but  no  lessee 

trustees Tn^ re-  ^    mortgagee  or  surrenderee  of  or  purchaser  from  or  other 

spect  of  the  pro-  persou  deslinfij  with  the  said  trustees  or  trustee  in  re- 
mises to  i)e  "^  °    ^ 

bound  to  inquire  spect  of  the  Said  premises  shall  be  bound  to  see  or 
or  rogu'ianty  of  inquire  whether  any  such  authority  or  discretion  has 
tho^part  of  the*  ^^^^  given,  or  as  to  the  expediency  or  propriety  of  the 
trustees.  lease  mortgage  sale  surrender  or  other  dealing  of  or  with 

the  said  premises,  and  notwithstanding  any  impropriety 
or  iiTegularity  whatsoever  in  any  such  lease  sale  mortgage 
surrender  or  other  dealing,  the  same  shall,  so  far  as  re- 
gards tlie  safety  and  protection  of  the  lessee  mortgagee  pur- 
chaser  sun^enderee  or  other  person  aforesaid,  be  deemed 
to  be  within  the  scope  of  the  present  trust,  and  shall  be 

9.  Sec.  12  of  the  valid  and  effectual   accordingly:    And    it    is    hereby 

Trusts  Act,  1869,    AGREED  AND  DECLARED  that  the  provisioUS  in  Sect.  12  of 

to  apply.  '       '  ^ijg   Charitable  Trusts    Act,  1869,  shall  apply  to  the 

trustees  or  persons  for  the  time  being  acting  in  the 
execution  of  the  trusts  or  powers  of  these  presents,  and 
accordingly  that  all  assurances  acts  and  tilings  executed 
or  done  by  a  majority  of  those  tiiistees  or  persons  who 
are  present  at  a  meeting  of  their  body  duly  constituted, 
and  voting  on  the  question,  shall  have  the  same  effect  as 
if  tliey  were  respectively  executed  and  done  by  all  such 
trustees  or  persons  and  by  the  official  trustee  of  Charity 

10.  Mectiogsof    Lands:  And  it  is  hereby  further  agreed  and  declared 

trustees. 


TRUSTEES  FOR 

A  workman's 

CLUB. 
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that  the  said  trustees  or  persons  aforesaid  may  [supra,  pmckdent  xci. 

p.  628,  clatise  VIII.,  mutatis  mutandis,  and  introducing  a  assignment  op 

provision  that  at  each  meeting  the  members  j>Tesent  shall 

elect  a  chairman'] :  And  it  is  hereby  fuiither  agreed 

and  declared  that  a  trustee  shall  be  disqualified  to  hold ^ 

11.   Disqaalifica- 

his  oflBce,  and  he  shall  accordingly  vacate  his  office,  if  he  tion  of  trustees. 

ceases  to  be  a  member  of  the  said  club,  or  to  reside  within 

ten  miles  of  the  said  demised  premises,  or  if  he  becomes 

bankrupt  {supra, p.  628,  clauseNl.,  down  to  "  incapable  to 

act"]  :  Provided  always  and  it  is  hereby  agreed  and  de-   12.  Acts  done 

clared  tliat  every  act  done  bona  fide  by  any  meeting  of  the  m^^ting^of  ^  *°^ 

trustees  or  bv  \supra,  v.  629,  clause  XI.,  mutatis  mutandis],  ^ri»s*ees  not  to 

•'  L     -^       "^  '  '  -"bo  subsequently 

It  is  hereby  agreed  and  declared  that  new  trustees  to    invalidated. 

be  appointed  for  the  purposes  of  these  presents  shall  be  }^'  Provision  for 

^^  X       £-  1.  the  appointment 

selected  out  of  the  members  of  the  said  club  by  a  majority  of  new  trustees. 
in  number  of  the  members  assembled  at  any  ordinary  or 
extraordinary  meeting  of  the  said  club,  and  voting  upon 
the  question,  and  that  any  vacancy  in  the  number  of  the 
trustees  shall  be  filled  up  as  soon  as  may  be  after  the 
occurrence  thereof,  and  that  the  said  trust  premises  shall 
be  assigned  and  transfeiTed  to  or  otherwise  legally  vested 
in  the  whole  body  of  trustees  for  the  time  being,  when- 
ever the  number  of  persons  in  whom  the  same  premises 
shall  for  the  time  being  be  legally  vested  shall  be  reduced 
to  two,  but  no  omission  to  comply  with  any  of  the  above 
requirements  shall  invalidate  any  act  deed  or  thing  done 
or  executed  by  the  trustees  for  the  time  being,  which 
would  have  been  valid  if  all  such  requirements  had  been 
complied  with :  And  every  trustee  for  the  time  being 
may  as  well  before  as  after  the  said  trust  premises  shall 
have  become  vested  in  him  in  all  things  act  and  assist 
in  the  execution  and  exercise  of  the  trusts  and  pow-ers  of 
these  presents.     In  witness,  &c.  (a). 


(a)  The  deed  mufit  be  executed  and  emrollod  pursuant  to  9  Geo*  11. 
o«  36.    See  supra,  p.  629,  n. 
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XCII. 

PRKCEDBHT  xcii.  DEMISE    of    seveviil    messuages   for  tlu  ^purpose  of 

APPORTioKMKKT  APPORTIONING  an  entire  rent  reserved  07i  a  lease 

KNTiRE^RENT  theveof  a)iwng  tlie  persons  wlio  had  severally  become 

AMoHo  SEVERAL  PURCHASERS  of  the  same  messnaqes  (a), 

PURCHASXRS  OF  '^                                                   ./         \    / 
THB  REVRRKTQK. 


1.  r&rtles. 


THIS  INDENTURE  made  the dav  of 18-, 

Between  A.  B.  of  &c.  and  C.  D.  of  &c.  [vendors],  of  the 

first  part,  E.  F.  of  &c.,  G.  H.  of  &c.,  I.  K.  of  &c.,  and 

L.  M.  of  &c.  [purchasers],  of  the  second  part,  and  N.  0. 

2.  Recital  of        of  i&c.  [tjustce],  of  the  third  part :  Whereas  [Recital  of  a 

conveyance  to  ,  i.  ^ 

uses  to  bai-  disentailing  assurance  duly  enrolled  to  uses  to  bar  dower  in 

dower;  favotir  of  X.  Y.l  I  And  WHEREAS  the  said  messuages  aiid 

3.— of  a  sale  by  .  .  ®      . 

auction  in  lots      hereditaments  hereinafter  expressed  to  be  hereby  demised 

purchaaersr        ^^^®  P^*  ^P  ^^^  ®^®  ^^  public  auction  OH  the day  of 

4.— of  the  pro-     18 —  in lots,  pursuant  to  a  printed  pai'ticular, 

on  1^,  and*"^    ^^^  at  the  Said  sale  the  said  E.  F.  was  the  purchaser  of 

i^n  thrijiic'lilar  ^^*^  ^'  ^>  "^^  ^  ^  the  said  G.  H.  of  lots  4  and  5 ;  the  said 
of  sale  jfor  ap-      I,  K.  of  lot  6,  and  the  said  L.  M.  of  lot  7 ;  and  each  of 

portioning  the 

rent  among  the     them  the  said  purchasers  thereupon  i)aid  a  deposit  of 

seve      0   ,         _£ p^^,  cent,  on  account  of  his  purchase  money :  Akd 

WHEREAS  it  was  stated  in  the  said  particular  that  the 
said  lots  1,  2,  8,   4,  5,  6  and  7  were  all  on  lease  to 

Mr. ,  for  a  term  which  would  expire  at ,  at  the 

yeaiiy  rent  of  £ ,  and  it  was  provided  by  the  said 

particular  that  the  apportioned  ground  rents  for  lots  1,  2, 
and  8  respectively  should  be  the  yearly  sums  therein 
mentioned,   amounting  together   to  the  yearly  sum  of 

(a)  As  to  the  apportionment  of  rent  reserved  on  a  demise  among 
several  purchasers  of  a  reversion,  see  snpia,  Vol.  I.  p.  544  d  seq, 
4th  ed. 
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£ ;  for  lots  4  and  5  the  yearly  sums  therein  men-  pubcbdknt  xcii. 

tionedy  amounting  together  to  the  yearly  sum  of  £ ;  apportiohmeut 

for  lot  6  the  yearly  sum  of  £ ,  and  for  lot  7  the  yearly  bhtirb^kht 

sum  of  £ ,  making  altogether  the  said  yearly  rent  of  ^^°"^  sbvkral 

'                     O              O                        ^                    J            J  PURCHASBRS  OF 

£ ,  at  which  the  whole  of  the  said  lots  are  holden  by  thb  rbvbrsion. 

the  said  Mr. under  an  indenture  of  lease  dated  the 

day  of 18 — ,  and  expressed  to  be  made  between 

[parties]  for  a  term  of years  from  the day  of 


18 — :  And  whereas  {RcdiaX  of  conveyance  by  X.  Y,,  5,—oi  a  con- 

on  his  going  abroad,  to  A.  B.  and  C  D.,  their  heirs  and  property^to 

assigns,  in  trust  to  complete  the  contracts  entered  into,  or  p™^^o*^e " 

if  those  contracts  should  go  off,  to  resell ;  see  the  Precedent 

of  sTich  a  conveyance,  ante,  Vol.  II.,  Pt.  I,,  p.  854,  Uh 

edit.]:  And  whereas  the  several  persons  parties  hereto  6.— of  the  entire 

of  the  second  part  have,  previously  to  the  execution  of  ^^^^  been°^^ 

these  presents,  paid  the  residues  of  their  respective  pur-  ?^' ^^.^  *^® 

chase-monies  for  the  said  lots  purchased  by  them  respec-  the  conveyance 

tively  as  aforesaid  unto  the  said  A.  B.  and  C.  D.  as  such  should  be  im- 

tnistees  as  aforesaid,  and  it  is  intended  that  the  heredita-  ™^If^|^ 

ments  so  purchased  shall  be  conveyed  to  the  said  several 

purchasers  thereof  respectively  by  deeds  ali'eady  prepai'ed 

and  engrossed,  and  intended  to  be  executed  immediatel}- 

after  the  execution  of  these  presents :  And  whereas,  for  7.  of  the  agrec- 

the  purpose  of  establishing  the  apportionment  of  the  said  to  a  trustee  for 

yearly  rent  of  £ resei-ved  by  the  said  indenture  of  ^r  a^IlfT 

the  day  of  18 —  [the  lease]    among  the  said  yea"  to  secure 

*^  ^  the  apportion- 

several  persons  parties  hereto  of  the  second  paii,  pm*suant  ment  of  the  rent. 
to  the  terms  of  the  said  particular  of  sale,  and  for  pre- 
serving the  means  and  remedies  of  enforcing  the  payment 
of  the  same  yearly  rents,  the  said  A.  B.  and  C.  D.  have, 
at  the  request  of  the  said  parties  hereto  of  the  second 
part,  agreed  to  demise  the  said  hereditaments  hereinafter 
expressed  to  be  hereby  demised  to  the  said  N.  O.,  for  the 
term  and  upon  the  trusts  hereinafter  expressed  and  de- 
clared,  and  in  manner  hereinafter  appealing :  NOW  8.  Testatum : 
THIS  INDENTURE  WITNESSETH  that,  in  pursu-  "^'""^ 
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PRKOKDEXT  XCII. 


APPORTIONMENT 

OV  AN 

KNTIRK  RENT 

AMONG  SEVKRAL 

PURCHASERS  OF 

THE  REVERSION. 


9.  Parcels. 


10.  Habendum: 
—to  trustee  for 
a  term; 


11. — in  tru.st 
to  receive  the 
entire  rent ; 


—  and  pay  the 
same  to  the 
purchasers  in 
due  proportion. 


12.  Covenants 
by  the  pur- 
chasers in  duo 
proportions  to 
indemnify  the 
trustee. 


ance  of  the  said  agreement,  and  in  consideration  of  the 
premises,  they  the  said  A.  B.  and  C.  D.,  on  the  nomina- 
tion of  the  said  E.  F.,  G.  H.,  I.  K.  and  L.  M.,  do  hereby 
demise  unto  the  said  N.  O.  his  executors,  administrators 
and  assigns,  All  those  [parcels] ,  And  all  other  the 
premises  (if  any)  comprised  in  the  said  indenture  of  the 

day  of 18 —  [the  lease],  Together  with  their 

rights  easements  and  appurtenances:  To  have  and  to 
HOLD  tlie  i)remises  hereinbefore  expressed  to  be  hereby 
demised  unto  the  said  N.  O.  his  executors  administrators 

and  assigns,  from  the  day  of  18 — ,  for  the 

term  of years,  In  trust  that  he  and  they  shall  fix)m 

time  to  time  during  the  term  hereby  created,  when  and  as 

th^  yearly  rent  of  £ reserved  by  the  said  indenture 

of  the day  of 18  —  [the  lease]  shall  become  due, 

apply  for  and  receive  the  same,  and,  if  necessary  or  ad- 
visable, use  all  lawful  means,  by  action  entry  distress  or 
otherwise,  for  enforcing  payment  of  the  same,  or  of  so 
much  thereof  as  shall  for  the  time  being  be  due  and 
unpaid ;  And  shall  from  time  to  time,  when  and  as  the 

same  yearly  rent  of  £ shall  be  received  by  him  or 

them,  pay  the  yearly  sum  of  £ ,  part  thereof,  unto 

the  said  E.  F.  his  heirs,  and  assigns ;  the  yearly  sum  of 

£ ,  other  part  thereof,  unto  the  said  G.  H.  his  heirs 

and  assigns ;  the  yearly  sum  of  £ ,  other  part  thereof, 

unto  the  said  I.  K.  his  heirs  and  assigns ;  and  the  yearly 

sum  of  £ ,  the  remainder  thereof,  unto  the  said  L.  M. 

his  heirs  and  assigns :  And  each  of  the  said  several 
persons  parties  hereto  of  the  second  part,  so  far  as  relates 
to  his  own  acts  and  the  acts  of  his  heirs  and  assigns  only, 
doth  hereby  for  himself  his  heirs  executors  and  adminis- 
trators covenant  with  the  said  N.  O.  his  executors  admi- 
nistrators and  assigns,  that  they  the  covenanting  parties 
respectively,  and  their  respective  heirs  and  assigns,  will, 
according  to  their  respective  proportions  of  the  said 
yearly  rent  of  £ ,  at  all  times  keep  indemnified  the 
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said  N.  O.  his  executors  administrators  and  assigns,  yMOBMHT  xcii. 
against  all  expenses  which  he  or  they  may  be  put  afpobtionmbnt 
unto  in  or  about  the  receiving  recovering  or  enforcing 
payment  of  the  said  yearly  rent  of  £, ,  or  any  part 


OF  AH 

SNTIRE  BENT 

▲IfONQ  SBYERAL 

PUBCHASEBS  OP 

thereof,  or  otherwise  in  relation  to  the  premises  ib).     In    thb  bbvbrsion. 


WITNESS,  &c. 


'XCIII. 

SUERENDER  {hy  indorsement)  of  leasehold  mineB  pmcblbnt  xcm. 

to  the  tenant  for  life  in  reversion,  to  the  intent  that  a  surrender  op 

m                             1                    ,      f  LEASE. 

new  lease  may  be  granted.  

THIS  INDENTURE  made  the day  of 18—  L  Parties. 

Between  the  within-named  A.  B.  [the  lessee  (a)]  of  the 


(6)  As  the  trusts  were  (in  the  case  in  the  text)  to  be  of  short 
duration,  it  was  not  deemed  necessary  to  insert  a  special  provision 
for  the  appointment  of  a  new  trustee ;  and  the  demise  was  made  to 
one  trustee  in  order  that  the  rent  might  be  more  easily  paid.  The 
23  &  24  Vict.  c.  145,  supplies  the  power  of  giving  receipts,  and  the 
power  to  appoint  new  trustees  may  be  framed  with  reference  to  that 
Act  in  cases  where  it  is  deemed  necessary  to  make  a  special  pro- 
vision.    See  the  form,  supra,  p.  212. 

(a)  It  has  always  been  held  that  a  derivative  estate  for  years  con-  Deriyativo 
tinues,  notwithstanding  the  surrender  of  the  property  by  the  owner  estates  for  years, 
of  the  estate  out  of  which  such  estate  for  years  is  derived.  (Shop. 
Touch.  301 ;  see  also  Weller  v.  fVatkins,  L.  E,  9  Q.  B.  400 ;  Ot. 
Western  Railway  Co,  v.  Smithy  2  Ch.  D.  235.)  Formerly,  however, 
the  rent  reserved  upon  the  creation  of  the  derivative  estate  was  con- 
sidered to  be  gone  along  with  the  other  incidents  of  the  reversion, 
which  had  been  extinguished  by  the  surrender.  With  a  view  to 
facilitating  underleases,  4  GFeo.  3,  c.  28,  s.  6  saved  to  a  lessee  his 
remedies  against  underlessees  in  cases  where  the  former  surrendered 
his  lease  for  the  purpose  of  taking  a  new  one.*  And  now  by  8  &  9 
Vict.  c.  106,  if  a  reversion  expectant  on  a  lease  is  surrendered,  the 
estate  which  confers,  as  against  the  tenant,  the  next  vested  right 
to  the  tenement,  is  to  be  deemed  the  reversion  for  the  purpose  of 
preserving  the  incidents  to  and  obligations  of  the  rever»on. 
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PRKCXDIHT  XOXIL 

SURBKITDBR  OP 
LKASS. 


2.  Recital  of 
death  of  lessor, 
and  of  will 
giving  a  life 
estate  in  the 
reveraion ; 


3. — of  agree- 
ment to  sur- 
render the  lease, 
and  to  grant  a 
fresh  one. 


4.  Testatum: 
— surrender  by 
leasee. 


5.  Parcels; 


6.  —to  merge 
the  term. 


one  part,  and  C.  D.  of  &c.  [tenant  for  life  of  ike  reverdon], 
of  the  other  part :  Whereas  the  within-named  B.  D.  died 

on  the day  of 18—,  having  by  his  will  dated 

the day  of 18 — ,  and  proved  in  the  Principal 

Registry  of  the  Court  of  Probate  on  the day  of 

18 — ,  devised  the  mines  and  minerals  demised  by  the 
witliin-written  indentm*e,  and  the  surface  of  the  lands 
under  which  the  same  lie,  to  the  said  C.  D.  and  his  assigns 
for  his  life,  with  divers  remainders  over :  And  whereas 
it  has  been  agreed  that  the  said  A.  B.  shall  surrender 
the  premises  demised  to  him  by  the  within-written  in- 
denture, and  that  the  said  C.  D.  shall  thereupon  grant 

to  the  said  A.  B.  a  lease  for  the  term  of years  of 

the  mines  of  coal  and  cannel  in  and  under  the  lands 
within-mentioned  of  which  the  said  C.  D.  is  tenant  for 
life  as  aforesaid :  NOW  THIS  INDENTURE  WIT- 
NESSETH  that,  in  pursuance  of  the  said  agi'eement, 
and  in  consideration  of  the  premises,  the  said  A.  B.  doth 
hereby  surrender  and  assign  unto  the  said  C.  D.,  Aix 
AND  SINGULAR  the  miucs  of  coal  and  cannel  and  other  the 
rights  powers  privileges  easements  and  premises  com- 
prised in  and  expressed  to  be  demised  by  the  within- 
written  indenture.  And  all  the   estate  [Estate  clause]: 

To  THE  INTENT  that  the  term  of years  created  by 

the  within-written  indenture  and  all  the  estate  and  in- 
terest now  subsisting  in  the  said  premises  imder  or  by 
rirtue  of  the  same  indenture  may  be  merged  and  extin- 
guished in  the  reversion  and  freehold  of  the  said  premises. 

In  WITNESS,  ifec. 


L 
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XCIV. 

CONFIRMATION,  (by  the  person  entitled  in  defavlt  of  pkeckdknt  xciv. 
appointment) y  of  a  doubtful  appointment  of  a  sha/re  confirmation  op 
in  a  sum  of  money  directed  to  be  raised  under  the     ^^i"^^*'''^ 

*^  *^  AND  RELRASR  OF 

trusts  of  a  term  of  years.    Release  of  the  power  of        ^yrzn, 

APPOINTMENT. 

THIS  INDENTURE  made  the day  of 18—,   i.  Parties. 

Between  E.  B.  of  &c.  \_the  person  entitled  in  default  of 
appointment^,  of  the  first  part,  C.  B.  of  &c.  widow  [the 
donee  of  the  power'],  of  the  second  part,  and  D.  B.  of  &c. 
[the  person  entitled  under  tlie  appointment^,  of  the  third 
part :  Whereas  [Recital  of  a  settlement  on  the  marriage  2.  Recital  of 

_  _  .     .  ,  ft  xoftrriage 

of  A,  B,  and  C.  B,  limiting  a  term  to  trustees  for  raising  Bettlement  pro- 
£12,000  for  the  portions  of  younger  children  of  the  mar-  fJr  portions°of 
riaqe,  to  be  raised  after  the  decease  of  the  survivor  of  A.B,  yj'^j'ger  children 

•^01  the  maniage ; 

and  C.  B.,  or  sooner  if  they  or  the  survivor  of  them  should  and  of  there 
so  direct,  and  to  be  divided  between  such  younger  children  younger  children 
as  the  parents   or  the   survivor  should  appoint,  and  in  ^^^^'^ 
default  of  appointment  to  them  equally,  but  witliout  any 
Iwtchpot  clause — that  there  2vere  issue  two  sons  and  one 
daughter,  viz.,  the  said  D,  B.  {the  eldest  son),  the  said 
E.  B.  (the  second  son),  and  G.  B.,  who  afterwards  mar- 
ried H.  FA  :  And  whereas  by  an  indenture  dated  the  8.-K)f  the 

day  of 18*—,  and  expressed  to  be  made  be-  one  of  the 

tween  [parties],  after  reciting  (among  other  things)  that  JHilf niottJuT 
the  said  G.  F.  had  attained  the  age  of  twenty-one  yeaars.  ^^^<^^  8^®  ^^ 

^  ^  -^^-^^  entitled  in 

for  the  considerations  therein  mentioned  the  said  G.  lV;%l^ult  of 
did  assign  unto  the  said  A.  B.  his  executors  administra-  of  the^aunT 
tors  and  assigns.  All  that  the  sum  of  six  thousand  pounds  P^j^ded  for 

^      '  *  portions; 

sterling  part  of  the  said  sum  of  twelve  thousand  pounds  to 

be  raised  under  the  trusts  of  the  said  term  of years 

created  by  the  hereinbefore  recited  indenture  of  settle- 
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PRICXDBNT  XOIY. 
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APPOINTMENT 
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POWER. 


4. — of  the  ap- 
pointment of 
the  other  moiety 
to  the  other 
younger  child, 
treating  the 
iii'st  moiety  as 
appointed ; 


ment,  being  the  portion  or  share  of  and  in  the  same  snm 
in  which  she  the  said  G.  F.  on  her  attaining  the  age  of 
twenty-one  years  had  acquired  a  vested  interest  subject 
to  the  same  being  divested  by  an  exercise  of  the  powers 
of  appointment  by  the  said  indenture  of  settlement 
limited  to  the  said  A.  B.  and  C.  B.  and  to  the  survivor 
of  them,  and  all  interest  for  the  said  portion  or  sum  of 
six  thousand  pounds,  To  hold  the  same  (subject  as  afore- 
said), unto  the  said  A.  B.  his  executors  administrators 
and  assigns:  And  whereas  b}'^  an  indenture  dated  the 
day  of 18 — ,  and  expressed  to  be  made  be- 
tween [parties]^  (being  a  settlement  made  in  consideration 
of  the  marriage  tlien  intended  and  shortly  afterwards 
solemnized  between  the  said  E.  B.  and ),  after  re- 
citing (among  other  things),  to  the  effect  liereinbefore 
recited,  and  after  reciting  that  upon  the  treaty  for  the 
said  marriage  it  was  agreed  that  the  said  A.  B.  and  G.  B. 
should  appoint  the  sum  of  six  thousand  pounds  (being 
the  moiety  remaining  unappointed  of  the  said  sum  of 
twelve  thousand  pounds  provided  for  portions  as  afore- 
said), to  the  said  E.  B.,  or  as  he  should  direct,  and  that 
he  was  desirous  that  the  same  should  be  appointed  to  the 
said  [trustees]  f  upon  the  trusts  thereinafter  mentioned  or 
referred  to  :  It  was  witnessed  that,  in  consideration  of 
the  said  then  intended  marriage,  the  said  A.  B.  and  C.  B. 
in  exercise  of  the  said  power  in  that  behalf  given  to  them 

by  the  said  indenture  of  settlement  of  the  day  of 

18 — ,  at  the  request  and  on  the  nomination  of  the 


said  E.  B.  did  appoint,  and  the  said  E.  B.  did  thereby 
assign,  the  sum  of  six  thousand  pounds,  the  part  remain- 
ing unappointed  of  the  said  sum  of  twelve  thousand 
pounds,  unto  the  said  [trustees],  their  executors  adminis- 
trators and  assigns  absolutely,  to  be  an  interest  abso- 
lutely vested  in  them  immediately  upon  the  execution  of 
the  indenture  now  in  recital,  and  to  be  payable  to  them 
immediately  after  the  death  of  the  survivor  of  them  the 
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said  A.  B.  and  C.  B.,  and  to  be  raised  and  paid  by  the  pmobdkkt  xciv. 
trustees  or  trustee  for  the  time  being  of  the  same  term  so  ooNnRMATioN  or 
soon  as  conveniently  might  be  after  the  death  of  such  Airif  wblea^b^*  f 

survivor,    together  with  interest  at  £4  per  cent,   per  __Z^?: , 

annum  from  the  decease  of  such  survivor ;  And  it  was 
thereby  agreed  and  declared,  and  particularly  the  said 

C.  B.  did  thereby  appoint,  that  the  said  [trustees]  and 
the  survivors  and  survivor  of  them  and  the  executors  or 
administrators  of  such  survivor  should  stand  possessed 
of  the  said  sum  of  six  thousand  pounds  which  had  been 
so  appointed  to  them  as  aforesaid  and  the  interest  thereof, 

upon   trusts  therein   mentioned    or   referi'ed  to:    And  5.~ofthewiU 
WHEREAS  the  said  A.  B.  duly  made  and  executed  his  ofthefinlt^^ 

will  dated  the day  of 18—,  and  thereby,  after  °^^^®*y' 

certain  devises  and  bequests  not  affecting  the  said  por- 
tion or  sum  of  six  thousand  pounds  assigned  to  him  by 
the  said  indenture  of  the  day  of 18 — ,  be- 
queathed all  the  residue  of  his  personal  estate  not  there- 
inbefore specifically  or  otherwise  disposed  of  unto  the 
said  D.  B.  and  E.  B.  their  respective  executors  adminis- 
trators and  assigns  in  equal  moieties  share  and  share 
alike ;  and  the  testator  thereby  appointed  the  said  C.  B., 

D.  B.  and  £.  B.  executrix  and  executors  of  his  said  will : 

And  whereas  the  said  A.  B.  died  on  the  day  of  6.— of  his  death 

18 — ,  without  having  revoked  or  altered  his  said  Jfhiswm"   ** 

wiQ  (except  in  so  far  as  the  same  was  altered  by  three 
codicils  thereto  which  did  not  affect  the  said  sum  of  six 
thousand  pounds  assigned  to  the  said  A.  B.  as  herein- 
before is  mentioned),  and  the  same  will  with  the  said  three 
codicils  was  proved  in  the  Principal  Registry  of  the  Court 

of  Probate  on  or  about  the day  of 18 — ,  by  the 

said  D.  B.  and  E.  B. :  And  whereas  the  said  G.  F.  died  7.— of  the  death 

on  the day  of 18 — :  And  whereas  no  further  of  the  ^m^^^ 

appointment  has  been  made  of  the  said  sum  of  twelve  thou-  ™°^®*y  * 
sand  pounds  or  any  part  thereof  than  appears  by  the  here-  further  ap- 
inbefore  recited  indenture  of  the day  of 18— :  S^en^^^^^l^ 

VOL.  V.  XT  pach  moiety ; 


^ 
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9. — of  the  pre- 
sent claims  to 
the  unappointed 
moiety ; 


lO.—of  the 
agreement  to 
give  effect  to 
the  donbtf  nl 
appointment ; 


11. — and  to 
release  the 
power. 
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And  whebeas  it  is  apprehended  that,  if  the  said  sum  of  six 
thousand  pounds  by  the  hereinbefore  recited  indenture  of 

the day  of expressed  to  be  assigned  by  the  said 

G.  F.  to  the  said  A.  B.  was  not,  by  the  effect  of  the  said 

indenture  of  the day  of 18 — ,  appointed  as  the 

share  of  the  said  G.  F.  in  the  said  sum  of  twelve  thou- 
sand pounds,  the  same  sum  of  six  thousand  pounds  as 
the  imappointed  part  of  the  said  sum  of  twelve  thousand 
poimds  is  now  vested,  as  to  one  moiety,  in  the  said  E.  B. 
in  his  own  right,  and,  as  to  the  other  moiety,  in  the  said 
D.  B.  and  E.  B.  as  legatees  of  the  said  A.  B.in  equal  shares, 
but  subject,  as  to  the  same  moieties  respectively,  to  be 
divested  by  any  exercise  by  the  said  C.  B.  of  the  power 
of  appointment  now  vested  in  her  by  the  said  indentnre 

of  the day  of 18 — ,  [the  original  settlemeni]  (a) : 

And  whebeas  the  said  E.  B.  and  D.  B.  being  satisfied 
that  at  the  time  of  the  execution  of  the  said  indenture  of 

the day  of 18 — ,  it  was  considered  by  the  said 

A.  B.  and  C.  B.  that  the  sum  of  six  thousand  pounds 
had  been  duly  appointed  for  the  share  of  the  said  G.  F. 
in  the  said  sum  of  twelve  thousand  pounds,  and  that  it 
was  their  intention  that  the  said  sum  of  six  thousand 
pounds  should  belong  absolutely  to  the  said  A.  B.  as 
such  assignee  of  the  said  G.  F.  as  aforesaid,  he  the 
said  E.  B.  has  agreed  to  relinquish  and  assign  unto  the 
said  D.  B.  all  his  right  and  interest  to  or  in  the  sum  of 
one  thousand  five  hundred  pounds,  part  of  the  one  moiety 
which,  if  the  said  last-mentioned  sum  of  six  thousand 
pounds  is  considered  to  remain  unappointed,  is  now 
vested  in  him  in  his  own  right  of  the  said  sum  of  six 
thousand  pounds :  And  whereas  the  said  C.  B.  has 
agreed  to  relinquish  and  release  the  power  of  appoint- 
ment which,   if   the  said  last-mentioned    sum  of  six 


(a)  As  to  what  amounts  to  a  good  execution  of  a  power,  see  Sugd. 
Powers,  8th  ed.,  ch.  v. 
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thousand  pounds  is  considered  to  remain  unappointed,  pmokdint  xcir. 

is  now  vested  in  her  as  to  the  same  sum,  but  without  oonyibmation  of 

prejudice  to  her  power  of  directing  the  same  sum  of  six  jr^^\, 
thousand  pounds  or  any  part  or  parts  thereof  to  be  raised         ^^n^ 

and  paid  at  any  time  or  times  during  her  life  :  NOW  12.  Testatum : 

THIS  INDENTUEE  WITNESSETH  that,  in  pur-  ^iiS^P^^t^^ 

suance  of  the  said  agreement  in  this  behalf,  and  in  con-  J^^^totive  of 

sideration  of  the  premises  and  of  the  natural  love  and  the  former 

assignee  thereof. 

affection  which  the  said  E.  B.  bears  towards  the  said 
D.  B.,  he  the  said  E.  B.  doth  hereby  assign  and  release 
unto  the  said  D.  B.  his  executors  administrators  and 
assigns,  All  that  the  sum  of  one  thousand  five  hundred 
pounds  part  of  the  moiety  which  (if  the  sum  of  six 
thousand  pounds  part  of  the  said  sum  of  twelve  thousand 
pounds  provided  to  be  raised  under  the  trusts  of  the  said 

term  of years  is  unappointed)  is  now  vested  in  him 

the  said  E.  B.  in  his  own  right  of  the  same  sum  of  six 
thousand  pounds,  and  all  interest  to  become  due  for 
the  same  sum  of  one  thousand  five  hundred  pounds : 
And    all  the    estate    [Estate    clavse],    To    have    and  is.  Habendum 

.■I  .  "L'-L-i?  jxi-to  the  assignee 

TO  HOLD    the  premises  herembefore  expressed   to   be  forhisoira 
hereby  assigned  and  released  unto  the  said  D.  B.  his  ^"^^fi*- 
executors  administrators  and  assigns  for  his  and  their 
own  use  and  benefit :  [Covenant  by  E.  B.  with  D.  B.  his 
executors    administrators    and    assigns    against   incirni- 
brances] :   AND    THIS   INDENTUEE  ALSO  WIT-  14.  Further 
NESSETH  that,  in  pursuance  of  the   said  agreement  ^release'of 
in  this  behalf,  and  in  consideration  of  the  premises,  the  *^®  power, 
said  C.  B.,  with  the  consent  of  the  said  E.  B.,  doth 
hereby  release  the  said  moiety  expressed  to  be  assigned 

by  the  said  indenture  of  the day  of 18 — ,  and 

not  by  the  said  indenture  of  the day  of 18 — 

expressly  appointed  as  aforesaid,  of  the  said  sum  of 
twelve  thousand  pounds  provided  to  be  raised  under  the 

trusts  of  the  said  term  of years,  from  the  power  of 

appointment  which,  if  the  same  moiety  is  unappointed, 

T  T  2 
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pREciDiKT  xciT.  ig  now  vested  in  her  the  said  0.  B.  under  the  said  inden- 
ture of  the day  of 18 —  [the  original  settlement] 

as  the  survivor  of  them  the  said  A.  B.  and  C.  B.  as  to  or 
concerning  such  moiety  of  the  said  sum  of  twelve 
thousand  pounds;  To  the  end  that  the  same  power 
may  be  absolutely  extinguished,  and  she  the  said  C.  B. 
may  be  barred  from  exercising  the  same  :  PROvmED 
ALWAYS,  and  it  is  hereby  agreed  and  declared,  that 
nothing  herein  contained  shall  in  anywise  prejudice  or 
affect  the  power  vested  in  the  said  C.  B.  under  the  said 

indenture  of  the day  of 18 — ,  [the  original 

settlement],  of  directing  the  said  sum  of  six  thousand 
pounds  expressed  to  be  assigned  by  the  said  indenture  of 

the day  of 18 — ,  and  not  by  the  said  indenture 

of  the  day  of 18 —  expressly  appointed  as 

aforesaid,  or  any  part  or  parts  thereof  to  be  raised  and 
paid  at  any  time  or  times  during  the  life  of  the  said  C.  B. 
In  witness,  &c. 


15.  Froviflo  that 
the  donee  shall 
not  be  precluded 
from  directing 
the  portions  to 
be  raised  in  her 
lifetime. 


TRBCIDINT  XOT. 


DIRIOTION  THAT 
PORTIONS  SHALL 

Bl  RAXSSD  IN 
THB  LIFBTIMK  OF 

THB  PARXNT. 


xcv. 

DIRECTION  by  the  survivor  of  husband  and  wife,  in 
pursuance  of  a  power  contained  in  *i  settlement,  that 
part  of  a  sum  directed  to  be  raised  for  youNGER 
children's  portions  after  the  decease  of  the  survicor 
of  husband  and  wife,  shall  be  raised  iMMEDiATL£T(a). 

TO  ALL  TO  WHOM  these  presents  shaU  come  the 
ivithin  named  C.  B.  sends  greeting:  In  exercise  of  the 
power  for  this  purpose  vested  in  the  said  C.  B.  by  the 
within- written  indenture,  and  of  everjr  or  any  other  power 

(a)  The  deed  from  which  this  Precedent  was  taken,  was  intended 
to  be  endorsed  on  the  deed  of  confirmation  and  release  from  which 
the  last  Precedent  was  taken. 


POWKR. 
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enabling  her,  she  the  said  C.  B.  doth  hereby  appoint  that  p»«<jbmkt  xov. 
the  within-named  [tru8tee»]f  their  executors  administra-  oosFiaMiTioH  of 
tors  and  assigns,  or  other  the  trustees  or  trustee  of  the  ^„p  rbi.iask  of 

within-mentioned  term  of  years,  shall  immediately 

or  as  soon  as  may  be  after  the  execution  of  these  presents, 
by  all  or  some  of  the  means  in  that  behalf  authorized  by 

the  within-recited  indenture   of  the  day  of 

18 — ,  raise  the  sum  of  three  thousand  pounds  to  which 
the  within-named  D.  B.  has  become  entitled  by  virtue  of 

the  within-recited  indenture  of  the day  of 18 — 

the  within-recited  will  of  the  within-named  A.  B.  and  the 
within- written  indenture  or  some  or  one  of  them,  and  pay 
the  same  sum  to  the  said  D.  B.  his  executors  adminis- 
trators and  assigns.     In  witness,  &c. 


XCVI. 

DEED  (/request  to  trustees  to  sell  settled  estates  prioideiii xovl 
under  a  power  of  sale,  which  is  to  be  exercised  upon 

•^  '  "^  EBQUC8T 

REQUEST  (a).  TO  TRUSTEBS  TO 

SELL. 


TO  ALL  TO  WHOM  these  presents  shall  come,  A.  B.  i.  partiea. 
of  &c.  sends  greeting :  Whereas  by  an  indenture  dated  2.  Recital  of 

the  settlement ; 


(a)  When  the  consent  or  request  of  a  tenant  for  life  or  other  per-  Request  or  oon- 

son  is  required  to  the  exercise  of  a  power  in  a  settlement,  such  ^^^  V*  *^? 

.   .     .     ^                             ,               .                       1        'Av    i.1-  exercise  of  a 
consent  is  in  common  cases  given  contemporaneously  with  the  po^er  some- 
exercise  of  the  power,  and  by  the  same  instrument  times  given  by 
But  a  question  is  sometimes  made,  whether  the  consent  or  request  *  ^^  executed 
should  not  be  given  by  a  previous  instrument,  especially  in  the  exer-  ^^^^  exercLe  of 
ciae  of  powers  which,  by  the  words  "  first  had  and  obtained,"  or  the  the  power, 
like,  appear  to  point  to  a  previous  consent  or  request.    The  cases 
bearing  on  the  question  are  collected  in  Ohanoe  on  Powers,  ch.  8, 
arts.  732 — 742,  ib.  Suppl.  p.  32,  citing  the  casas  of  Oreenham  v. 


TO  TRU8TBB8  TO 
BBLI.. 
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PEioiDBHT  xon.  the  day  of 18 — ,  and  expressed  to  be  made 

RBQUBST  between  [parties]  (being  a  settlement  made  in  con- 
sideration of  the  marriage  then  intended  and  shortly 
afterwards  solemnized  between  the  said  A.  B.  and  the 

said  ),  the  manors  of  and  divers  lands  and 

hereditaments  in  the  several  parishes  of or  else- 
where in  the  county  of in  the  said  indenture  parti- 
cularly described,  with  the  appurtenances^  were  conveyed 
assured  and  limited  to  the  uses  upon  and  for  the  trusts 
intents  and  purposes  and  with  and  subject  to  the  powers 
provisoes  agreements  and  declarations  in  and  by  the  said 
indenture  declared  expressed  and  contained  concerning 
the  same :  And  it  was  by  the  indenture  now  in  recital 
provided  that  it  should  be  lawful  for  the  said  E.  F.  and 
G.  H.  and  the  survivor  of  them  and  the  executors  or 
administrators  of  such  survivor,  during  the  life  of  the 
said  A.  B.  at  his  request  testified  by  some  writing  under 
his  hand  and  seal,  to  dispose  of  and  convey,  either 
by  way  of  absolute  sale,  or  in  exchange  for  or  in  lieu  of 
other  manors  lands  and  hereditaments  to  be  situate  as 
therein  mentioned,  all  or  any  part  of  the  said  manors 
lands  and  hereditaments  thereby  expressed  to  be  thereby 
granted,  and  the  inheritance  thereof  in  fee  simple,  to  ^y 
person  or  persons  whomsoever,  for  such  price  or  prices 
n  money,  or  for  such  an  equivalent  or  recompense  in 
manors  lands  and  hereditaments,  as  to  them  the  said 
E.  F.  and  G.  H.  or  the  survivor  of  them  or  the  executors 
or  administrators  of  such  survivor  should  seem  reason- 
able ;  and  that  for  the  purpose  of  e£fecting  any  such  dis- 
position it  should  be  lawful  for  the  said  E.  F.  and  Q.  H. 
and  the  survivor  of  them  and  the  executors  or  adminis- 
trators of  such  survivor,  at  such  request  and  so  testified 


Oihhe8(m,  10  Bing.  863 ;  Rex  v.  Dacrey  6  Ad.  &  Ell.  374.  See  also 
Offen  V.  Harman,  1  De  Q.  F.  &  J.  253,  S.  0.  29  L.  J.  Ch.  307,  and 
Sugden  on  Powers,  8th  cd.,  255,  and  supra,  Vol.  III.,  pt.  i.  p.  62, 
n.,  3rd  ed. 


I 


I 
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as  aforesaid,  by  some  deed  to  be  executed  as  therein  men-  pbscsdbnt  zoti. 
tioned,  absolutely  to  revoke  every  or  any  of  the  uses        bi^t 
trusts  powers  and  provisoes  thereinbefore  limited  declared    ^  »»'"»«»  to 
and  expressed  concerning  the  said  manors  lands  and  here-  "^ 
ditaments,  or  any  part  or  parts  thereof,  and  to  execute 
and  do  all   such  assurances  and  things   as  might  be 
thought  necessary  or  expedient  in  order  to  effect  any 
such  sale  disposition  or  conveyance  as  aforesaid :  And  s.— of  the  death 

WHEREAS  the  said  E.  F.  died  in  the  month  of 18— :  ^^{  ^^^ 

And  whereas  an  offer  has  been  made  by  I.  K.  of  &c.  for  4.--of  an  offer 
the  purchase  of  the  said  manors  lands  and  hereditaments  nuSe  to  pi^- 
comprised  in  the  said  indenture  of  settlement  (subject  to  ^^^^ 
the  subsisting  leases  of  the  same  hereditaments  respec- 
tively) for  the  sum  of  £- — ,  and,  in  the  opinion  of  him 
the   said   A.  B.   and   of  competent  persons  whom  he 
has  consulted  in  that  behalf,  it  would  be  highly  advan- 
tageous for  the  persons  beneficially  interested  under  the 
said  settlement  that  such  offer  should  be  accepted,  and 
the  said  A.  B.  is  therefore  desirous  that  the  same  here- 
ditaments should  accordingly  be  sold  to  the  said  I.  K.  at 
the  price  aforesaid  (b):   NOW  THESE  PEESENTS  5.  Testatmn; 
WITNESS  that,  for  effectuating  the  said  desire,  he  the  "'^^^^^ 
said  A.  B.  doth  hereby  (c)  request  the  said  G.  H.  forth-  toseU; 
with  to  dispose  of  and  convey  by  way  of  absolute  sale  all 
and  singular  the  said  manors  lands  and  hereditaments 
comprised  in  the  said  indenture  of  settlement,  with  the 
rights    easements    appurtenances   and  the    inheritance 

(6)  The  consent  or  request  shoald  point  to  a  specific  sale,  as  Consent  to  the 
there  is  a  question  whether  a  general  prospective  request  or  eon-  exeroiBe  of  a 
sent  is  sufficient.     See  supra,  VoL  II.,  pt.  i.  p.  238,  note,  4th  edit  b^^[!|^c" 
See  also  Ohance  on  Pow.,  oh.  8,  arte.  733—735 ;  Sugd.  on  Pow., 
8th  ed.,  255. 

(c)  The  consent  or  request  is  of  course  to  be  given  in  the  manner 
required  by  the  power.  See  supra,  Yol.  II. ,  pt.  i.  pp.  258, 259,  notes 
{h)  and  (t),  4th  ed.,  Chance  on  Pow.,  ch.  8,  arte.  743 — 744 ;  Sugd. 
on  Pow.,  8th  ed.,  252 ;  and  Sykes  v.  Heard,  33  Beav.  114 ;  S.  C.  33 
L.  J.  Ch.  181. 
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BEQUCST 

TO  TRUSTEES  TO 

BELL. 


6. — and  convey 
to  the  pnr- 
cbafier. 


PBBCEDEKT  xcvi.  thercof  III  fee  simple  (subject  to  the  several  leases  now 

subsisting  of  the  same  respectively),  unto  the  said  I.  K. 
or  such  person  or  persons  as  he  may  appoint,  and  either 
altogether  in  one  lot  or  in  several  lots  at  the  option  of  the 

said  I.  K.,  for  the  aforesaid  sum  of  £ for  the  whole  ; 

And,  for  the  purpose  of  eflfecting  such  sale  disposition  or 
conveyance,  absolutely  to  revoke  all  and  every  or  any  of 
the  uses  trusts  powers  and  provisoes  in  or  by  the  said 
indenture  of  settlement  Umited  declared  and  expressed 
concerning  the  said  manors  lands  and  hereditaments,  and 
every  or  any  part  thereof  (d),  and  also  to  execute  and  do 
all  such  assurances  and  things  as  may  be  deemed  neces- 
sary or  expedient  in  order  to  e£fectuate  such  sale  disposi- 
tion and  conveyance  of  the  same  hereditaments  to  the  said 
I.  K.,  or  to  such  person  or  persons  and  in  such  shares  or 
parcels  as  he  may  appoint  as  aforesaid.     In  witness,  &c. 


XCVII. 


PBKOEDIKT 
XOVH. 

DECLABATION   OF 

TRUST 

OF  A  CONTXVGBRT 

LKGAOT. 


1.  Becitalof 
will,  &C. ; 


DECLARATION  of  tbust,  hy  executors  of  a  wiU,  of 
STOCK  purchased   to  provide  for  the  payment  of  a 

CONTINGENT  LEGACY  (e). 

TO  ALL  TO  WHOM  these  presents  shall  come,  A.  B. 
of  &c.  and  CD.  of  &c.  \_executors],  severally  send  greeting: 
Whereas  [Recital  of  a  mil  bequeathing  a  contingent  legacy 
— of  the  testator* s  deaths  and.  the  probate  of  his  mil — and 


{d)  The  request  to  revoke  the  old  or  limit  new  uses  should  only 
be  added  when  a  request  is  made  necessary  for  that  purpose.  Usoally 
and  properly  the  request  or  consent  is  required  only  for  the  sale  or 
exchange,  not  for  the  conveyance  or  deed  by  which  it  is  to  be 
effectuated. 

(f)  See  infra,  p-  652,  n.  (i). 


MISCELLANEOUS   DEEDS.  649 


PRICXDXNT 
XCTII. 


of  facts  showing  that  the  legacy  is  still  contingent] :   And 

WHEREAS  on  the  day  of 18 —  the  said  A.  B.  

and  C.  D.  invested  the  sum  of  £ ,  part  of  the  personal         truot 

estate  of  the  said  testator,  in  the  purchase  of  £ £3  ^'  ^^ISL™"" 

per  cent.  Bank  Annuities  in  the  names  of  the  said  A.  B.  2  ^loftibTin^ 

and  C.  D.  (/):    NOW  THESE   PEESENTS   WIT-  T^atmcat  of  the 

legacy. 

NESS,  that  the  said  A.  B.  and  C.  D.  do  herehy  declare   ^  Testatum- 
that  they  then*  executors  administrators  and  assigns  will  —declaration 

of  trust. 

stand  possessed  of  the  said  sum  of  £ £3  per  cent. 

Bank  Annuities  and  the  dividends  thereof.  Upon  and 
for  the  tinists  intents  and  purposes  and  with  and  subject 
to  the  powers  provisoes  and  declarations  upon  for  with 
and  subject  to  which  the  same  ought  to  be  held  imder  the 
said  will  of  the  said  [testator].     In  witness,  Sua. 


(/)  The  declaration  of  trust  should  be  executed  immediately  after 
the  investments ;  but  if  this  is  not  done,  and  dividends  have  accrued 
which  have  been  invested  by  way  of  accumulation,  the  following 
recital  should  be  introduced  here : 

•*  And  whereas  the  dividends  of  the  said  sum  of  £ 


£3  per  cent.  Consolidated  Bank  Annuities  have  since  the 
purchase  thereof  been  accumulated  by  the  investment  of 
the  same  and  the  resulting  income  thereof  in  the  names 
of  the  said  A.  B.  and  C.  D.  in  the  purchase  of  like  bank 
annuities  in  their  names,  and  the  original  fund  and  the 

^^cumulations  thereof  now  consist  of  the  sum  of  £ 

£S  per  cent.  Bank  Annuities." 
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PKBCBDSHT 

xcnii. 


DBCLARATIOH  OF 

TKSTAMBXTARr 

TRU8TBBSHIP. 

1.  TniBteea. 


2.  Bedtal  that 
d«Mfl  an  owing 
to  tnurteea  on 
certain  mort- 
gage aecurities. 


XCVIII. 

DECLARA.TION  of  trusteeship  of  mortgage  debts 
forming  'part  of  a  Testator's  residuary  estate,  the 
loans  having  been  made  by  the  Trustees  under  the 

TO  ALL  TO  WHOM  these  presents  shall  come,  We 
A.  B.  of  &c.,  C.  D.  of  &c.,  and  E.  F.  of  &c.,  the  present 
trustees  nnder  the  last  will  and  testament  of  the  late 

X.  Y.  of  &c.  deceased,  dated  the day  of ,  and 

proved,  with  several  codicils  thereto,  in  the Registry 

of  Probate   on  the  day  of  ,  send   greeting: 

Whereas  divers  principal  sums,  amounting  in  the  whole 

to  £ ,  and  carrying  interest,  are  owing  to  us  by  G. 

H.  of  &c.,  and  are*  secured  to  us  by  a  mortgage  of  and 
further  charges  upon  the  manors  or  reputed  manors  of 

,  in  the  county  of ,  and  divers  messuages  farms 

lands  tenements  and  hereditaments  in  the  parishes  of 

and ,  in  the  county  of ,  belonging  to  the 

said  G.  H.,  mentioned  or  referred  to  in  an  indenture  of 

transfer  of  mortgage,  dated  the  day  of and 

expressed  to  be  made  between  [parties]  (a),  and  in  dxYeifi 
indentures  indorsed  thereon,  or  referred  to  in  indorsements 
thereon,  and  are  further  secured  to  us  by  the  indenture 
of  mortgage  hereinafter  mentioned ;  and  a  further  principal 

sum  of  £ ,  carrying  interest,  and  making  up  with  the 

said  sums  above  referred  to  an  aggregate  principal  sum  of 
£20,000,  is  owing  to  us  by  the  said  G.  H.,  and  is  secured 


(a)  This  was  a  transfer  to  the  declarants  on  their  appointment  aa 
Trustees ;  the  deeds  indorsed  were  farther  charges  on  loans  by  the 
declarants. 
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to  US  by  a  mortgage  of  a  freehold  farm  called ,  in  the  pbbotdkkt 

parish  of ,  in  the  county  of ,  comprised  in  an  * 

indenture   of  mortgage  dated   the    day  of  ,  TMiStENiAET*^ 

and  expressed    to    be  made  between   [partiesy'   Now  trustkbship. 

Know   Ye,  that  we  do,   and  each   of  us   doth  hereby  8.  Teetatum: 

.         — ^that  the  money 

acknowledge  and  declare  that  the  said  sums,  amountmg  forms  part  of 
in  the  aggregate  to  ^620,000,  form  part  of  the  residuary  *«»*»*^^'»  "^^^ 
personal  estate  of  the  said  X.  Y.  deceased,  and  of  accumu- 
lations of  rents  and  profits  of  the  real  estate  devised  in 
strict  settlement  by  his  said  will,  such  accumulations  and 
the  annual  income  thereof  being  respectively  applicable 
under  the  said  will  and  codicils  of  the  said  X.  Y.  in  the 
same  manner  as  the  said  residuary  personal  estate  and 
the  annual  income  thereof;  And  accordingly  that  we,  and  —and  declani- 
the  survivors  and  survivor  of  us,  and  the  heirs  executors  accordingly. 
or  administrators  respectively  of  such  survivor,  do  and 
will  hold  the  said  several  principal  sums,  and  the  interest 
due  and  to  accrue  thereon  respectively,  and  the  securities 
for  the  same  respectively.  Upon  such  of  the  trusts  and 
with  and  subject  to  such  of  the  powers  provisoes  and  de- 
clarations by  and  in  the  said  will  and  codicils  declared  and 
contained  concerning  the  said  residuary  personal  estate 
and  accumulations  respectively,  and  the  securities  repre- 
senting  the  same  respectively,  and  the  annual  mcome 
thereof  respectively,  as  are  now  subsisting  or  capable  of 

taking  effect.  .  As  witness  our  hands  and  seals  this 

day  of . 
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LKNT  OH 
ICORTOAQK. 


XCIX. 

pukcmdbkt  xoix.   MEMORANDUM  hy  the  tnistees  of  a  settlement  (ty 
HRMoiuHDuic  INDORSEMENT  oji  the  Settlement),  that  a  sum  o/ money 

OF  TBU8T  MOmT  ^.  ^^f  ti/-t., 

HAVING  BBBN  jormiTig  part  of  the  settled  funds  has  been  lent  on 

MORTGAGE. 

BE  IT  REMEMBERED  that  the  sum  of  £ ,  the 

trusts  whereof  are  declared  by  the  above-written  indenture 

of  the  day  of 18 —  (a)  by  reference  to  the 

within-written  indenturei  has  been  lent  by  the  above- 
named  E.  ¥.,  L.  M.  and  I.  K.  to  the  above-named  A.  B. 
and  that  the  repayment  thereof,  with  interest  for  the  same 

at  the  rate  of  A* per  cent,  per  annum,  has  been 

secured  by  the  covenant  of  the  said  A.  B.  contained  in  an 
indenture  bearing  even  date  herewith,  and  expressed  to 
be  made  between  [parties'],  and  by  a  mortgage  made  by 
the  same  indenture  to  the  said  E.  F.,  L.  M.  and  I.  K.  of 
certain  freehold  messuages  therein  described  and  situate 
at ,  in  the  county  of .     As  witness,  «tc.  (6). 

(a)  In  this  case  the  fund  had  been  settled  by  a  deed  endorsed  on 
the  original  settlement,  and  consisted  of  a  sum  of  money. 

If  the  fund  had  been  stock  settled,  the  expression  might  hare 
been: 

"that  tlie  sum  of  £ £ —  per  cent. Bauk  An- 
nuities part  of  the  within-mentioned  (or  above-mentioned) 

sum  of  £ like  annuities  was  on  the day  of  - — 

18 —  sold,  and  the  sum  of  £ the  net  money  arising 

from  such  sale  lent,  &c.*' 

{b)  See  the  two  last  Precedents.  The  execution  of  a  memo- 
randum serves  the  same  purpose  as,  and  is  less  expensive  than, 
a  declaration  of  trust  by  deed.  The  only  thing  really  done  in 
either  case  is  to  identify  the  money  lent  on  mortgage  as  part  of 
the  trust  fund.   The  same  observation  is  equally  applicable  to  de- 
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c. 

DECLAEATION   of  trust  of  stock  invested  in   the     peechdrkto. 

names  of  trustees  as  a  collateral   security  for  dbolarItioh  of 

MORTGAGE  DEBTS  (a).  **^8^  ^'  ^^^^ 

^  AS  A  COLLATERAIi 

THIS  INDENTURE  made  the day  of 18-,     "hoIU^ok/ 


Between  A.  B.  of  &c.  [inortgagor\  of  the  first  part,  C.  D.  i.  parties, 
of  &c.  [first  mortgagee],  of  the  second  part,  E.  F.  of  &c. 
G.  H.  of  &c.  ^d  I.  K.  of  &c.  [second  mortgagees],  of 
the   third  part,  and  L.  M.   of  &c.  and  N.  0.  of  &c. 
[tnistees],  of  the  fourth  part :   Whereas  hy  an  indenture  2.  Recital  of 

dated  the day  of 18—,  [Recital  of  first  mortgage,  ^Tl!^ot 

with  the  covenant  for  payment  of  principal  and  proviso  for  ^*°°«^!^** 
redemption,  and  covenant  for  payment  of  interest,  as  in  the  aecurity; 
case  of  the  second  mortgage,  infra — and  of  a  collateral 
security  made  hy  the  transfer  of  a  sum  of  stock  into  the 
names  of  L.  M.  and  N.  0.  upon  trusts  similar  to  those 
of  the  present   deed]:   And   whereas   hy  an  indenture  3.— of  second 
hearing    even    date    with,    hut    executed   hefore    these  "^o^^gWJ 
presents,  and  expressed  to  he  made  between  [parties],  in 

consideration  of  the  sum  of  £ paid  by  the  said  E.  F. 

G.  H.  and  I.  K.  to  the  said  A.  B.,  the  said  A.  B.  did 
covenant  with  the  said  E.  F.  G.  H.  and  I.  K.  their 
executors  and  administrators  that  he  the  said  A.  B.  his 


clarations  of  trust  of  stock  purchased  with  trust  monies,  and  to  all 

similar  cases  in  which  the  only  object  is  to  procure  evidence  that  a 

particular  fond  is  subject  to  particular  trusts.    A  declaration  of 

trust  requires  a  10«.  stamp,  though  it  is  often  omitted. 

(a)  When  a  reversion  or  other  estate  not  producing  an  income  is  Method  of 

mortgaged,  it  is  sometimes  required  that  the  mortgagor  shall  invest  fecurmg  ^^^ 

»  ...  ^j,      L        4.  A\.  i.    jf  interest  on  the 

a  sum  of  money  in  the  names  of  trustees,  to  secure  tne  payment  of  mortgage  of  an 

the  interest ;  and  the  Precedent  in  the  text  is  the  declaration  of  estate  not  pro- 
trust  of  a  sum  of  money  so  invested.  ^^^^^S  income. 
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PBEGBDBVT  a 


DIOLABATION  OF 

TRUST  or  STOCK 

▲8  A  OOLLATKRAL 

SBCURITT  OK  A 

HORTOAOI. 


4. — of  the  for- 
mer sum  of  stock 
having  been 
reduced  to 
£ ; 


5. — of  the 
agreement  for  a 
further  inyest- 
ment. 


heirs  executors  or  administrators  would  on  the day 

of then  next  pay  to  the  said  E.  F.  G.  H.  and  I.  K. 

or  the  survivors  or  survivor  of  them  or  the  executors  or 
administrators  of  such  survivor  their  or  his  assigns  the 
sum  of  £ with  interest  for  the  same  in  the  mean- 
time at  the  rate  of  £ —  per  cent,  per  annum  ;  And  by  the 
indenture  now  in  recital,  [Recite  the  operative  part  of  the 
deed  and  habendum],  but  subject  to  a  proviso  for  redemp- 
tion of  the  said  premises  on  payment  by  the  said  A.  B. 
his  heirs  executors  administrators  or  assigns  to  the  said 
E.  F.  G.  H.  and  I.  K.  or  the  survivors  or  survivor  of 
them  or  the  executors  or  administrators  of  such  survivor 

their  or  his  assigns  of  the  said  sum  of  £ with  interest 

for  the  same  in  the  meantime  at  the  rate  of  £ —  per  cent. 

per  annum  on  the  said  —  day  of then  next ;  And 

by  the  indenture  now  in  recital  the  said  A.  B.  did  also 
covenant  with  the  said  E.  F.  G.  H.  and  I.  K.  their 
executors  and    administrators  that,  if  the  said  sum  of 

£ or  any  part  thereof  should  remain  unpaid  after  the 

said day  of then  next,  the  said  A.  B.  his  heirs 

executors  or  administrators  would,  so  long  as  the  same 
sum  or  any  part  thereof  should  remain  unpaid,  pay  to  the 
said  E.  F.  G.  H.  and  I.  K.  or  the  survivors  or  survivor 
of  them  or  the  executors  or  administrators  of  such  sur- 
vivor their  or  his  assigns  interest  for  the  said  sum  of  £ , 

or  for  so  much  thereof  as  for  the  time  being  should 

remain  unpaid,  at  the  rate  of  £ per  cent,  per  annum 

by  equal  half-yearly  payments  on  the  day  of 

and  the day  of :  And  whereas  the  said  sum 

of  £ £S  per  cent.  Bank  Annuities  has  been  reduced 

to  the  sum  of  £ by  sales  thereof  in  pursuance  of  the 

trusts  of  the  said  indenture  of  the  day  of , 

18 — :  And  whereas  upon  the  treaty  for  the  advance  by 

the  said  E.  F.  G.  H.  and  I.  E.  of  the  said  sum  of  £ 

intended  to  be  secured  by  the  said  indenture  of  even  date 
herewith  as  aforesaid,  it  was  agreed  that  the  said  A.  B. 
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should  transfer  the  sum  of  £ £3  per  cent.  Bank     prkc™ht  o. 

Annuities  into  the  names  of  the  said  L.  M.  and  N.  O.,    dxolabation  of 

TRUST  OF  STOCK 

and  that  they  their  executors  administrators  and  assigns  ^  ^  oollatbral 

should  stand  possessed  of  the  said  sum  of  £ £8  per    «-»- T.  ^ 

cent.  Bank  Annuities  [tke  residue  of  the  former  stock],  -  - 

and  of  the  said  sum  of  £ like  annuities  [the  newly 

invested   stock],   upon  the  trusts  hereinafter  declared: 

And  whereas  in  pursuance  of  the  said  agreement  the  6.— of  the 

said  A.  B.  has  transferred  into  the  names  of  the  said  accordingly. 

L.  M.  and  N.  0.  the  •sum  of  £ £8  per  cent.  Bank 

Annuities,  making  together  with  the  said  sum  of  £ 

like  annuities  the  total  sum  of  £ like  annuities: 

NOW  THIS  INDENTUEE  WITNESSETH  that,  in  7.  Testatmn: 
nirther  pursuance  of  the  said  agreement,  and  m  considera-  of  tmst  of  the 
tion  of  the  premises,  it  is  herehy  agreed  and  declared  ®      * 
that  the  said  L.  M.  and  N.  O.  their  executors  adminis- 
trators and  assigns  shall  stand  possessed  of  the  said  sum 

of  £ £8  per  cent.  Bank  Annuities  so  standing  in 

their  names  as  aforesaid,  and  of  the  dividends  thereof, 

Upon  trust  that  they  the  said  L.  M.  and  N.  O.  and  the  8.— to  allow 

mortgagor  to 

gurviyor  of  them  and  the  executors  or  administrators  of  receive  the 
such  survivor  their  and  his  assigns  shall,  until  default  aefi«dti»made 
shall  he  made  in  payment  hy  the  said  A.  B.  his  heirs  execu-  ^?  i»y™ent  of 

,    ,  .  ,  the  interest  on 

tors  or  administrators  of  the  interest  of  the  said  sum  of  the  mortgage 

£ or  some  part  thereof,  or  of  the  interest  of  the  said 

sum  of  £ or  some  part  thereof,  for calendar 

months  after  the  respective  half-yearly  days  of  payment 
of  such  interest  respectively,  pay  the  dividends  of  the 
said  trust  stock  unto,  or  permit  the  same  to  be  received 
by,  the  said  A.  B.  his  executors  administrators  or 
assigns ;  But,  in  case  any  such  default  in  payment  of  9.— *nd  after 

default,  in  trust 

interest  as  aforesaid  shall  be  made  by  the  said  A.  B.  to  receive  the 
his  executors  administrators  or  assigns,  shall,  from  and     ^  ^^    ' 
after  such  default   and  thenceforth   during  so  long  as 

the  said  sums  of  £ and  £ or  either  of  them 

or  any  part  thereof  respectively  shall  remain  owing  on 
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PUBOSDIVT  0. 

DIOLAIUTION  or 

TRUST  or  STOCK 

AS  A  OOLLATKRAL 

SRCURITT  ON  A 

XORTOAQB. 


10. — ^and  pay 
the  interest 
on  the  first 
mortgage; 

11. — and  on 
the  second 
mortgage; 


12. — and  sub- 
ject thereto, 
in  trust  for  the 
mortgagor. 


13.  Power  for 
the  trustees  to 
sell  the  capital 
of  the  stock, 
and  apply  the 
produce  in 
discharge  of  the 
interest  on  the 
mortgages. 


the  said  securities  for  the  same  respectively^  receive  and 
take  the  dividends  of  the  said  trust  stocky  or  of  such 
part  thereof  as  for  the  time  being  shall  not  have  been 
sold  under  the  provisions  hereinafter  contained,  and 
shall  by  and  out  of  the  same  and  from  the  monies 
arising  from  the  sales  hereinafter  directed  to  be  made 
of  the  said  trust  stock,  Ix  the  first  place  pay  the 
interest  for  the  time  being  impaid  of  the  said  principal 

sum  of  £ ,  or  of  such  part  thereof  as  shall  for  the 

time  being  be  due,  And   in  the^  next  place  pay  the 

interest  of  the  said  principal  sum  of  £ ,  or  of  such 

pai*t  thereof  as  shall  for  the  time  being  be  due,  as  and 
when  the  half-yearly  payments  of  such  interest  respectively 
shall  from  time  to  time  respectively  become  due  under 

the  said  respective  securities  for  the  said  sums  of  £ 

and  £ :  And,  subject  and  without  prejudice  to  the 

trusts  aforesaid,  shall  stand  possessed  of  the  said  stock  so 
standing  in  the  names  of  the  said  trustees  as  aforesaid 
and  the  dividends  thereof,  In  tnist  for  the  said  A.  B.  his 
executors  administrators  and  assigns :  Provided  always, 
and  it  is  hereby  agreed  and  declared,  that  whenever  the 
dividends  of  the  trust  stock  for  the  time  being  held  upon 
the  trusts  aforesaid  shall  not  be  sufficient  to  pay  so  much 
as  shall  not  be  paid  by  the  said  A.  B.  his  heirs  executors 
or  administrators  of  such  haK-yeaiiy  payments  of  interest 

of  the  said  simis  of  £ and  £ ,  or  of  such  of 

them  as  shall  for  the  time  being  remain  unpaid  as  afore- 
said, as  and  when  the  same  respectively  shall  become 
due,  the  said  L.  M.  and  N.  O.  or  the  survivor  of  them 
or  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  shall,  whenever  such  deficiency  shall 
arise,  sell  a  competent  part  of  the  trust  stock  for  the  time 
being  held  upon  the  trusts  aforesaid,  and  pay  and  apply 
the  monies  arising  thereby,  in  the  first  place,  in  making  up 
such  deficiency  for  the  time  being  of  the  interest  of  such 
sum  of  £ [the  first  mortgage  iUhi\^  or  of  so  much 


TBU8T  OP  STOCK. 
AS  A  COLLATERAL 
ON  A 
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thereof  as  shall  remain  unpaid,  and  in  the  next  place,  in  pkeobdent  c 

making  up  the  deficiency  of  the  interest  for  the  time  drclaratiow  o? 

being  of  the  said  sum  of  £ [tlie  second  mortgage  debi\y 

or  of  so  much  thereof  as  shall  remain  unpaid :  Provided  8»our"y 

^  ^  MORTOAQB. 

ALWAYS,  and  it  is  hereby  agreed  and  declared,  that  if 

at  any  time  whilst  the  said  sum  of  £ or  any  pai*t  the  trustees, 

thereof,  or  the  said  sum  of  £ or  any  part  thereof,  Se  mortgi^^^ 

shall  continue  due  upon  the  said  respective  securities  and  after  notice 

■^  -^  _  to  the  mortgagor, 

for  the   same,   and  the  persons  or  person   entitled  to  to  sell  the  stock 
the  said  sums  respectively  shall,  by  any  \mting  under  ^^i^ca  in  dis- 
their  or  his  hands  or  hand  respectively,  give  notice  to  ^  ^^Jj^ffp^  ^f  the 
the   said  A.  B.  his  heirs   executors   administrators   or  mortgage  debts. 

assigns  to  pay  the  said  principal  sums   of  £ and 

£ ,  or  eitlier  of  them,  or  so  much  of  either  of  them 

as  shall  for  the  time  being  remain  due  on  the  said  secu- 
rities respectively,  or  leave  such  notice  at  the  usual  or 
last-known  place  of  abode  of  the  said  A.  B.  his  executors 
or  administrators,  and  the  said  A.  B.  his  heii's  executors 
administrators  or  assigns  shall  not  within  the  space  of 
six  calendar  months  after  such  notice  pay  unto  the  per- 
sons or  person  for  the  time  being  entitled  to  receive  the 
money  in  respect  of  which  such  notice  shall  have  been 
given  or  left  as  aforesaid  all  and  every  the  monies  to  pay 
which  such  notice  shall  have  been  so  given  or  left,  then 
the  said  L.  M.  and  N.  0.  or  the  survivor  of  them  or  the 
executors  or  administrators  of  such  survivor  their  or  his 
assigns  shall,  at  any  time  or  times  after  the  expiration  of 
the  said  six  calendar  months,  at  the  request  of  such  per- 
sons or  person,  sell  all  the  trust  stock  for  the  time  being 
standing  in  the  names  or  name  of  the  trustees  or  trustee 
for  the  time  being,  and  pay  and  apply  the  monies 
arising  therefrom  (so  far  as  the  same  will  extend),  or  a 
competent  part  thereof,  in  the  first  place,  in  paying  the 

said  sum  of  S» \the  first  mortgage  defcf],  or  so  much 

thereof  as  shall  for  the  time  being  remain  unpaid,  and  all 
interest  for  the  same,  and  in  the  next  place,  in  paying  the 

YOU  v.  V  u 
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pRscBDKfT  c.  said  sum  of  £ [the  second  mortgage  dehtl,  or  so  much 

DBCLAKATiov  07  thereof  as  shall  for  the  time  being  remain  unpaid,  and  all 

jI'T  wlLtowj.  "i^eJ'est  for  the  same,  and  shall  pay  the  surplus  (if  any) 

SECURITY  OH  A  unto  thc  Said  A.  B.  his  executors  administrators  and 

MORTOAGB. 

assigns :  And  the  said  A.  B.  doth  hereby  for  himself  his 

the  mortgagor      heirs   executors  and  administratoi*s   covenant  with  the 

time  tfreqidred  ^'^  ^'  ^*  ^^^  executors  and  administrators,  and,  as  a 
tomakefreeh       separate. covenant,  with  the  said  E.  F.  G.  H.  and  I.  K 

iiiTestments  of  , 

stock.  their  executors  and  administrators,  that  in  case  the  whole 

of  the  said  sums  of  £ £3  per  cent.  Bank  Annuities 

already  invested  as  aforesaid,  or  of  any  sum  or  sums  of 
dE8  per  cent.  Bank  Annuities  which  shall  hereafter  be 
invested  in  pursuance  of  the  covevant  of  the  said  A.  B. 
in  this  behalf,  shall  be  exhausted  in  the  lifetime  of  the 
said  A.  B.  in  performance  of  the  trusts  hereinbefore 
declared  before  the  whole  of  the  said  sums  of  f — -  and 

£ and  all  interest  for  the  same  respectively  shall  be 

paid,  then  immediately  after  such  exhaustion  as  aforesaid 
and  whenever  the  same  shall  happen,  he  the  said  A.  B. 
will  invest  in  the  names  or  name  of  the  trustees  or 
trustee  for  the  time  being  of  these  presents,  in  the  pur- 
chase of  £8  per  cent.  Bank  Annuities,  such  a  sum  of 
money  as  shall  be  equal  to  one-sixth  part  of  the  aggregate 
amount  of  the  money  which  shall  for  the  time  being 
remain  due  on  the  said  respective  securities  for  the  said 

, ,.  ^  ,      .       sums  of  £ — -  and  £ :  And  it  is  hereby  agreed 

16.  Declaration 

that  the  stock  and  declared  that  the  trustees  or  trustee  for  the  time 
h  to  be  held*  being  of  these  presents  shall  stand  possessed  of  the  f3 
trarts^M  S™*  P®^'  ^^^^  Bank  Annuities  which  shall  be  invested  in  their 
former  stock.        qj.  j^jg  names  or  name  in   pursuance   of  the  covenant 

lastly  hereinbefore  contained,  and  the  dividends  thereof, 
Upon  the  like  trusts  for  securing  the  repayment  of  the 

said  sums  of  £ and  £ ,  or  such  of  them  and 

such  parts  thereof  as  for  the  time  being  shall  remain 
unpaid,  and  for  pa3rment  of  the  interest  thereof  respec- 
tively, as  are  hereinbefore  declared  concerning  the  £& 
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per  cent.  Bank  Annuities,  and  the  dividends  thereof,  the  prwwdknt  o. 
trusts  whereof  are  hereinbefore  declared,  and  subject  dsolaration  of 
thereto  shall  stand  possessed  of  the  said  £3  per  cent. 
Bank  Annuities  to  be  invested  in  pursuance  of  the  cove- 
nant lastly  hereinbefore  contained  and  the  dividends 
thereof.  In  trust  for  the  said  A.  B.  his  executors  adminis- 
trators and  assigns.    In  witness,  &c. 


TBUST  OF  STOCK 

▲S  A  COLLATERAL 

SBCURITT  ON  A 

MORTOAGB. 


CI. 


GEANT   of  JOINTURE   RENTCHARGE. 


PRECEDENT  CT. 


THIS  INDENTURE  made  the 


day  of 


18-, 


GRANT  OF 
JOINTURE 


Between  A.  B.  of  &c.  of  the  one  part,  and  C.  D.  of  &c.     rbntcharge. 


of  the  other  part:  WITNESSETH  that,  in  consideration  i.  Parties. 
of  a  marriafife  intended  to  be  shortly  solemnized  between  2-  Testatum: 

^  •'^  —grant  of  jom- 

the  said  A.  B.  and  C.  D.,  He  the  said  A.  B.  doth  hereby  ture  rentcharge 
grant  unto  the  said  C.  D.  and  her  assigns  during  her  life,  ' 

if  the  said  intended  marriage  shall  be  solemnized,  and  if 
the  said  C.  D.  shall  survive  the  said  A.  B.,  one  annuity 

or  yearly  rentcharge  of  £ to  be  charged  upon  and 

issuing  and  payable  out  of.  All  that,  [parcels],  and  to  be  3.  Parcels, 
considered  as  accruing  due  from  day  to  day,  but  to  be 
payable  by  equal  half-yearly  payments,  and  free  from  all 
deductions,  and  the  first  of  such  half-yearly  payments 
to  be  made  at  the  end  of  six  calendar  months  from  the 
death  of  the  said  A.  B.,  if  the  said  intended  marriage  shall 
have  been  solemnized,  and  if  the  said  C.  D.  shall  then  be 
living :  And  further^  that  if  any  part  of  the  said  annuity  4.  Power  of 
or  yearly  rent-charge  shall  at  any  time  be  unpaid  for       '^^' 
twenty-one  days  after  any  of  the  times  hereby  appointed 
for  the  payment  thereof,  then  and  so  often  it  shall  be  law- 
ful for  the  said  C.  D.  and  her  assigns  to  enter  into  and 

U  IT  2 
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P&ECKDKNT  CT. 


GRANT  or 

JOINTURR 

RBNTOHARGR. 


5. — and  entry. 


6.  Covenant  by 
grantor  for 
title; 

— for  right  to 
4p:«nt; 


— for  qniet 
enjoyment; 


distrain  upon  the   said  premises  hereinbefore  charged 
therewith  or  any  part  thereof,  and  to  dispose  according 
to  law  of  the  distress  or  distresses  then  and  there  found 
to  the  intent  that  thereby  or  otherwise  the  said  annuity  or 
yearly  rentcharge  and  every  part  thereof  so  unpaid,  and 
all  costs  and  expenses  occasioned  by  the  nonpayment 
thereof,  may  be  paid  and  satisfied  :   And  furthes,  that 
if  any  part  of  the  said  annuity  or  yearly  rentcharge  shall 
remain  unpaid  for  forty  days  after  any  of  the  times  hereby 
appointed  for  payment  thereof  then  and  so  often,  (although 
there  shall  not  have  been  any  legal  demand  made  thereof), 
it  shall  be  lawful  for  the  said  CD.  and  her  assigns  to 
enter  into  and  upon,  and  to  hold  and  enjoy,  the  said 
premises  hereinbefore  charged   therewith  or  any  part 
thereof,  and  to  take  the  rents  and  profits  thereof  until 
she  or  tliey  shall  thereby  or  otherwise   be  paid  and 
satisfied  the  same  annuity  or  yearly  rentcharge  and  the 
arrears  thereof  due  at  the  time  of  such  entiy  or  after- 
wards   to  become   due    during  her  or  their   being  in 
possession  of  the  same  premises,  together  with  all  costs 
and  expenses  occasioned  by  the  nonpa}'ment  thereof,  And 
such  possession  when  taken  to  be  without  impeacluuent 
of  waste  :   And  the  said  A.  B.  doth  hereby  for  himself 
his  heirs  executoi*s  and  administrators  covenant  with  the 
saidC.  D.her  executoi*8  administrators  and  assigns,  that 
notwitlistanding  an^iJiing  by  him  the  said  A.  B.  or  his 
late  gi*eat-gi*andfather  I.  K.  deceased,  or  any  other  an- 
cestor or  testator  of  him  the  said  A.  B,  done  or  know- 
ingly suffered  or  omitted,  he  the  said  A.  B.  now  hath  in 
himself  full  power  to  gi*ant  and  charge  the  said  annuity 

or  yearly  rent-charge  of  £ hereinbefore  expressed  to 

be  hereby  granted  and  chai-ged  in  manner  and  to  the 
purport  hereinbefore  appearing:  And  that  the  said 
CD.  and  her  assigns  may  at  all  times  during  her  life, 
if  the  said  intended  marriage  shall  be  solemnized  and 
if  the  said  C,  P,  shall  survive  tlie  said  A.  B.,  receive  take 
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and  enjoy  the  said  annuity  or  yearly  rentcharge  herein-    prkckdknt  a. 
before  expressed  to  be  hereby  gi*anted  and  every  part        grant  ok 
thereof  without  any  lawful  interruption  or  disturbance  by     rkntoharge. 
any  person  claiming  througli  or  under  him  the  said  A.  B.   "  " 

or  his  said  great-grandfather  or  any  other  ancestor  or 
testator  of  the  said  A,  B. :  And  further,  that  he  the  —and  further 
said  A.  B.,  and  every  person  having  or  claiming  any  **^"*°^- 
estate  right  title  or  interest  in  the  said  premises  herein- 
before expressed  to  be  hereby  charged  with  the  pa}Tnent 
of  the  said  annuity  or  yearly  rentcharge  through  under  or 
in  trust  for  him  or  through  under  or  in  trust  for  his  said 
great-grandfather  or  any  other  ancestor  or  testator  of  the 
said  A.  B.^  will  and  shall  at  all  times,  at  the  cost  of  the 
said  A.  B.  his  executors  or  administrators,  execute  and 
do  every  such  assurance  and  tiling  for  the  further  or  more 
perfectly  granting  and  charging  the  said  annuity  or  yearly 
rentchai'ge  hereinbefore  expressed  to  be  hereby  granted 
unto  the  said  CD.  and  her  assigns  as  by  her  or  them 
shall  be  reasonably  required.    In  witness,  &c. 


CII. 


DISCLAIMER  by  a  person  named  in  a  iviU  as  trustee    prkckdkht  cii, 
and    EXECUTOR,    and    guardian    of  the    testator's      dibclaimkb. 
children  (a). 


TO  ALL  TO  WHOM  these  presents  shall  come,  A.  B.  i.  Diaciaiming 

party. 

tl.  Kecit&lofa 


of  &c.  sends  greeting :   Whereas  M.  N.,  late  of  &c.,  ^^^' 


(a)  Every  estate  given  by  deed,  will,  or  otherwise  is  supposed,   Disdaimer  of  a 
primd  facie,  to  be  beneficial  to  the  donee ;  consequently  it  is  also  ®"****  ™*y  ^ 
supposed,  untU  there  is  proof  to  the  contrary,  that  every  estate  is  or  any  conduT 
accepted  by  the  donee.   But  every  donee  is  at  liberty  to  refuse  the  amounting  to 

a  raf  n8al  to 
acoex)t. 
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PRECKDBKT  cH.    ^ujy  madc  Olid  exccuted  his  will,  dated  the day  of 

18 — ,  and  thereby  devised  all  his  messuages  lands 


DISCLAIMER. 


will  (leviBing 
and  bequeathing 
1*601  and  'pet' 
sonal  estate  and 
mortgage  estates 
to  trustees,  and 
appointing  them 
executors  and 
guardians ; 


Operation  of 
disclaimer. 


gift,  for  the  law  will  not,  of  ooorse,  compel  a  man  to  take  an  estate 
against  his  will  Shepp.  Touchst.  285,  318.  Bonifaniy.  Oreenfiddf 
Cro.  Eliz.,  80,  S.  C.  Godb.  77 ;  'Smith  t.  Wheeler,  1  Ventr.  128 ; 
Hawkins  v.  Kemp,  3  East,  410;  Denn  v.  Judge,  11  East,  288; 
Townson  v.  Tichdl,  3  6.  &  Aid.  31.  It  seems  to  have  been  long  ago 
settled  by  the  early  cases  referred  to,  that  in  regard  to  leaseholds 
and  copyholds  (cases  in  which  the  fireehold  was  not  in  qnestion), 
the  simple  dissent  of  the  donee  was  sufficient  to  avoid  the  gift ;  but 
in  the  case  of  Totonson  y.  Tickdl,  3  B.  &  Aid.  31,  it  was  contended 
that,  where  the  fireehold  was  in  question,  a  dissent  or  disclaimer 
could  be  made  only  in  Court  by  matter  of  record.  That  case,  how- 
ever, decided  that  a  renunciation  by  deed  under  the  hand  and  seal 
of  the  donee  had  the  effect  of  making  the  gift  void  (see,  too,  Beyhie 
V.  Crook,  2  Bing.  N.  0.  70) ;  and  in  the  case  of  Stacey  v.  Elph^  1 
My.  &  Kee.  195,  it  was  laid  down  by  Sir  John  Leach,  Master  of  the 
Bolls,  that  although  it  is  most  prudent  that  a  deed  of  disclaimer 
should  be  executed  by  a  donee  who  refuses  to  accept  the  estate 
given  him  (because  such  deed  is  clear  evidence  of  the  disclaimer, 
and  admits  of  no  ambiguity),  yet  that  there  may  be  conduct  on  the 
part  of  the  donee  which  amounts  to  a  disclaimer. 

Considerable  difficulty  on  the  subject  of  disclaimer  appears  to  have 
been  felt  by  Lord  Eldon  in  the  case  of  Nicloaon  v.  Wordaworih,  2 
Swanst.  365.  "  I  imderstand,"  said  his  Lordship,  '*  the  operation 
of  a  release  with  intent  to  disclaim,  but  it  is  difficult  to  know  what 
that  thing  called  a  disclaimer  is."  This  difficulty,  however,  is  not 
felt  at  the  present  day.  The  fact  is  that  a  disclaimer  has  no 
operation  at  all.  It  is  only  a  convenient  mode  of  preserving  evi- 
dence that  the  donee  has  refused  the  gift,  and  may  be  testified  as 
well,  though  not  as  conveniently  for  title,  by  an  answer  in  Chan- 
cery or  any  other  act,  conduct,  or  expression  of  the  donee,  indicat* 
ing  an  unequivocal  refusal  of  the  gift  (Stacey  v.  Elph,  1  My.  &  Kee. 
195  ;  Urch  v.  Walker,  3  My.  &  Cr.  702  ;  Toumson  v.  Tick/>n,  3  B. 
&  Aid.  31).  Its  nature  in  this  i*espect  is  well  illustrated  by  the  case 
of  Bence  v.  Oilpin,  L.  B.  3  Ex.  76,  in  which  a  disclaimer  made  after 
the  exercise  by  the  disclaiming  parties  of  acts  of  ownership  was 
treated  as  simply  void.  The  property  in  the  last-mentioned  case 
was  copyhold,  and  two  of  three  surrendorees  having,  under  the 
circumstances  above-mentioned,  disclaimed  before  the  admittance 
of  their  co-surrenderee,  the  lord  was  held  entitled  to  a  fine  as  upon 
the  admittance  of  all.  Beference  may  also  be  made  to  Peacock  v.  Bad' 
land,  L.  B.  10  £q.  17,  where  a  tenant  in  tail  in  possession,  haying 
purported  (by  deed  duly  enrolled)  to  grant  an  estate  to  A*  and  B,  and 


MISCELLANEOUS   DEEDS. 


663 


hereditaments  and  other  real  estate  unto  and  to  the  use    prjwbdkkt  oh. 
of  his  sons  C.  D.  and  E.  F.  and  his  son-in-law  the  said      disclaimer. 


their  heirs  freed  from  the  estates  tail  of  the  grantor,  to  the  use  of  , 

A.  and  B.  and  their  heirs  upon  trust  for  sale,  the  proceeds  to  be  held 
in  trust  for  the  grantor,  Lord  Bomilly,  M.  B.,  decided  that  the  deed 
could  only  take  effect  at  common  law,  and  accordingly  that  the  exe- 
cution by  A.  and  B.  (who  had  not  executed  the  disentailing  assurance) 
of  a  deed  of  disclaimer,  rendered  the  disentailing  assurance  inopera- 
tiye.  It  should  be  noticed,  that,  had  the  conveyance  been  framed  to 
operate  under  the  statute,  this  result  would  not  haye  followed, 
because  the  momentary  seisin  of  the  grantee  to  uses  could  not  have 
been  disclaimed  (see  the  cases  cited  by  Jessel,  Q.C.,  argtiendo),  and 
upon  the  disclaimer  of  the  cestuia  que  usent,  the  use  would  have  re- 
sulted to  the  grantor  in  fee,  and  been  executed  by  the  statute. 
(Sanders  on  Uses,  Vol.  I.  pp.  99  et  seq,) 

The  form  of  disclaimer  by  deed,  however,  is  of  importance,  in  so  Form  of  dis- 
far  that  it  must  be  a  simple  disclaimer,  and  not  a  conveyance  or  ciaimer. 
release  of  the  estate,  which  could  only  be  made  on  the  supposition 
that  the  donee  had  accepted  the  estate.  Thus,  where  one  trustee 
meaning  to  disclaim  released  to  his  co-trustee,  it  was  held  that  this 
was  not  a  disclaimer,  but  an  acceptance  of  the  trust,  followed  by  a 
conveyance  of  the  estate :  Crew  v.  Dkken,  4  Ves.  97 ;  and  the 
authority  of  that  decision  cannot  be  deemed  to  be  shaken  by  the 
observations  of  Lord  Eldon  in  Nido9on  v.  Wordsworth,  2  Swanst. 
365,  or  by  the  decree  in  that  case,  which  was  taken  by  consent.  See 
the  remarks  of  Lord  Cottenham  in  Urch  v.  Walker,  3  My.  &  Or.  708 — 
710.  See,  too,  the  distinction  between  a  disclaimer  and  surrender, 
in  Doe  &  WyaU  v.  Hogg,  5  Bing.  N.  C.  564. 

A  disclaimer  is  of  course  seldom  made  by  a  donee  taking  for  his  General  effect 
own  benefit,  but  generally  by  a  person  taking  as  trustee.    If  the  per-  ^^  disclaimer  by 
son  disclaiming  be  one  of  two  or  more  trustees,  the  estate  is  vested  tjQgtees  and  by 
in  the  other  trastee  or  trustees,  as  though  the  person  disclaiming  had  a  sole  tmstee. 
never  been  named  as  a  trustee  :  Townscn  v.  Tickdl,  3  B.  &  Aid.  31 ; 
Begbie  v.  Crook,  2  Bing.  N.  G.  70.    And  it  is  apprehended  to  be  clear 
that,  even  if  no  disclaimer  were  executed  till  after  the  death  of  the 
acting  trustee  or  trustees,  the  estate  would  be  vested  in  the  heir  or 
devisee  of  the  deceased  trustee,  or  of  the  longest  liver  of  the  deceased 
trustees,  exactly  as  though  the  person  disclaiming  had  never  been 
named  as  a  trustee.    For  it  is  of  no  moment  at  what  time  evidence 
of  the  disclaimer  is  committed  to  writing,  the  actual  disclaimer  or 
refusal  of  the  estate  will  be  held  to  have  been  made  at  the  time  of  the 
gift,  if  the  disclaiming  party  has  never  done  any  act  inconsistent 
with  the  refusal  of  the  estate.    See  P^perwrti  v.  Wayman,  6  De  G. 
&  Sm.  230,  where  the  disclaimer  was  executed  after  a  sale  by  the 
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Effect  on  the 
powers  of  the 
trustees  or 
tnistec. 


DLsclaimer  by 
married  women 
under  8  &  0 
Vict.  c.  106. 


MISCELLANEOUS  DEEDS. 

A.  B.  their  heirs  and  assigns,  upon  trusts  thereby  de- 
claimed ;  and  bequeathed  all  his  money  securities  for  money 
goods  chattels  and  personal  estate  unto  the  said  C.  D., 
E.  F.  and  A.  B.  their  executors  and  administrators,  upon 
trusts  thereby  declared ;  and  devised  all  lands  and  here- 
ditaments which  at  his  death  should  be  vested  in  him  by 
way  of  mortgage  for  any  estate  of  inheritance  unto  the 
said  C.  D.,  E.  F.  and  A.  B.  their  heirs  and  assigns,  sub- 
ject to  the  equity  of  redemption  which  at  his  death  should 
be  subsisting  therein  respectively,  but  declared  that  the 
monies  secured  upon  such  mortgages  should  be  taken  as 
part  of  his  personal  estate,  and  appointed  the  said  C.  D., 
E.  F.  and  A.  B.  executors  of  his  said  will,  and  guardians 
of  his  infant   children  dming  theii*  respective  minori- 


other  trustees.  If  the  disolaiming  party  be  a  sole  trustee,  the  ftee- 
hold  and  copyhold  estate  wiU  vest  in  the  heir :  Stacey  v.  Elphj  1  My. 
&  Kee.  195 ;  and  in  the  case  of  copyholds,  it  is  immaterial  that  the 
disclaimer  is  made  to  defeat  the  lord's  right  to  fines.  The  King  v. 
Wilson  t  10  B.  &  C.  80.  So  where  two  surviving  trustees  and 
executors  disclaimed,  the  legal  estate  in  leaseholds  bequeathed  hy 
the  will  to  them  was  held  to  be  vested  in  the  administrator  cum 
testamento  annexo  {Wyman  v.  Caiier,  L.  B.  12  Eq.  309). 

In  the  case  of  Adams  v.  Taunton,  5  Madd.  435,  it  was  held  by  Sir 
John  Leach,  Yice-Ghancellor,  that  where  there  is  a  devise  to  trustees, 
with  power  to  give  receipts,  the  trustees  who  aooept  the  trast  can 
give  a  valid  i-eceipt ;  and  although  the  propriety  of  the  dedsion  ms 
at  one  time  doubted  by  conveyancers,  there  can  be  no  doubt  that  it  is 
according  to  the  true  principles  of  disclaimer.  For  after  a  disclaimer 
by  any  party,  the  instrument  giving  the  estate  is  to  be  read  as 
though  the  name  of  that  party,  and  every  expression  connected 
with  it,  had  been  originally  omitted  from  the  instrument ;  which, 
applied  to  the  power  to  give  receipts,  or  to  any  other  power,  wXL 
show  that  the  acting  trustee  or  trustees  may  exercise  the  power 
exactly  as  if  it  had  been  given  in  words  to  him  or  them  only.  See 
Eaton  V.  Smith,  2  Beav.  236 ;  and  compare  Wyman  v.  Carter^  ubi 
supra. 

By  8  &  9  Yict.  c.  106,  s.  7,  married  women,  by  deed  acknoW' 
ledged  under  the  Fines  and  Becoveries  Act,  may  <^iflAlitiTn  any  estate 
or  interest  in  any  tenements  or  hereditaments  in  England  of  any 
tenure. 
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ties :    And  whereas  the  said  M.  N.  died  on  the   precedent  en. 

day  of 18 — ,  and  his  said  will  was  proved  by  the      disolaimkii. 

said  C.  D,  and  E.   F.   alone    in   the  Registry  of  3.— of  death  of 

Probate  on  the day  of 18-:  And  whereas  ^tate'of°his 

the  said  A.  B.  has  not  joroved  the  said  will,  or  accepted  ^^^'* 

the  gifts  devises  or  bequests  thereof,  and  has  in  nowise  disclaimmg*^ 

administered  to  the  estate  of  the  said  M,  N.,  or  acted  or  *™*^®  ^^  ^^* 

acted. 

interfered  in  the  execution  of  the  said  will  or  any  of  the 

trusts  thereof,  and  has  declined  to  prove  the  said  will  or 

to  accept   the   gifts  devises  or  bequests   thereof,  or  to 

administer  to  the  estate  of  the  said  testator,  or  to  act  or 

interfere  in  the  execution  of  the  said  will  or  the  trusts 

thereof:  NOW  THESE  PRESENTS  WITNESS,  that  6.  Testatum; 

he  the  said  A.  B.  has  renounced  and  disclaimed  (&),  and 

by  these  presents  doth  renounce  and  disclaim.  All  and 

singulai'  tlie  said  messuages  lands  hereditaments  and  real 

estate  (including  those  vested  in  the  said  testator  by  way 

of  moiigage),  monies  securities  for  money  goods  chattels 

and  personal  estate  whatsoever  devised  or  bequeathed  by 

the  said  will,  and  all  devises  bequests  estates  and  interests 

expressed  to  be   made  or  given  by  the  said  will,  and 

also  the  ofl&ces  of  trustee  and  executor  of  the  said  will 

and  guardian  of  the  infant  children  of  the  said  testator, 

and  all  ti'usts  powers  authorities  rights  and  privileges 

whatsoever  under  or  by  vii'tue  of  the  said  will  (c).     In 

WITNESS,  &c. 


(b)  As  a  deed  of  disclaimer  is  evidence  that  the  disclaiming  party 
has  refused  an  estate  or  office,  as  well  as  that  ho  persists  in  his 
refusal  (see  the  previous  note  ),  the  use  of  both  the  past  and  the 
present  tenses  seems  to  be  appropriate. 

(c)  It  will  bo  seen  that  the  execution  of  such  an  instrument  as  Disclaimer  of 

that  of  which  the  Precedent  in  the  text  is  an  example,  would  beneficial 

operate  as  a  renunciation  of  beneficial  interests  under  tJie  will,  as  "^*®5^^  ^®" 

It         t>i       A  1  as  01  trust 

well  as  of  trust  estates  and  powers.  estates. 

If  the  disclaiming  party  intends  to  disclaim  only  the  trusts  reposed 

in  him  by  the  will,  care  should  be  taken  to  confine  the  recital  of 

his  non«'acceptanoe  of  the  devises  and  bequests  of  the  will  to  such 
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PRECKDENT  CIII. 


APPOINTMEKT 
OF  GUARDIANS. 

Appointment 
by  infante  of 
guardians  for 
theniselveis. 


CIII. 
APPOINTMENT  htj  infants  of  their  own  guak- 

DIANS. 

KNOW  ALL  MEN  by  these  presents,  that  we  A.  B., 
C.  B.,  D.  B.  and  E.  B.  of  &c.,  four  of  the  cliildren  of 

H.  B.,  late  of  &c-  deceased  and  of his  wife  also 

deceased,  and  infants  under  the  age  of  twenty-one  yeai*s» 

and  of  or  about  the  ages  of yeai's j-etu'S  • 

years  and years  respectively,  do  hereby  respectively 

elect  and  appoint  G.  H.  of  &c.,  I.  K.  of  &c.,  and  L.  M. 
of  &c.  and  the  survivors  and  survivor  of  them,  guardians 
and  guardian  of  us  the  said  A.  B.,  C.  B.,  D.  B.  and  E.  B. 
respectively,  and  of  our  respective  estates  both  real  and 
personal  during  our  respective  minorities.  In  wit- 
ness, &c.  (a). 


devises  and  bequests  as  are  given  to  him  jointly  with  other  persons, 
or  as  a  trustee,  or  otherwise  as  the  provisions  of  the  will  may  suggest ; 
and  there  should  be  added  after  the  operative  part  a  proviso  to  tlie 
eifect  that  nothing  contained  in  the  deed  shall  operate  as  a  dis- 
claimer or  release  of  any  beneficial  interest  (whether  vested  or  con- 
tingent) to  which  he  or  his  heirs  executors  or  administrators  is  or 
may  become  entitled  under  or  by  virtue  of  the  will  or  any  legacy 
bequest  or  devise  given  or  made  to  him  for  his  own  heneiit 

(a)  Infants  may  appoint  their  own  guardians  (called  guardians  by 

election)  when  they  are  wholly  unprovided  with  guardians.    This 

l!fiiff*^*^  ^®°*"  may  happen  either  before  they  attain  the  age  of  fourteen,  when  they 

have  no  such  property  as  attracts  a  guardianship  by  tenure,  and  their 
father  is  dead  without  having  executed  his  power  of  appointing  a 
guardian,  and  their  mother  is  also  dead  ;  or  after  fourteen,  when  the 
custody  of  the  guardians  by  socage  ceases,  and  no  other  guardian  has 
b'' '  n  appointed.  It  has  been  said,  however,  that  an  infant  under  tiie 
age  of  fourteen  cannot  appoint  a  guardian.  Fitz.  164.  A  guardian  by 
election  is  usually  appointed  by  deed  under  the  hands  and  seals  of 
the  infants :  Harg.  Go.  Litt.  86,  b,  n.  16 ;  and  such  guardianship  ter- 
minates as  to  a  male  at  twenty-one,  and  as  to  a  female  at  twenty* 


Guardians 
appointment  of, 
by  infa 
selves. 
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CIV. 


DEED  oj  SEPARATION   between  husband  and  wife  As-    pmckdbnt  civ 

SIGNMENT   by  the  husband    to  TRUSTEES  for  the  WIFE        8KPARATI0N 

DEEP. 


one  or  marriage :  Mmdea  v.  Mendes,  3  Atk.  625,  S.  C.  1  Ves.  Sen.  91 ; 
Boach  V.  Garvan,  1  Vee.  Sen.  157.  The  appointment  by  an  infant 
of  a  g:iLardian  is  usually  made  for  the  purpose  of  enabling  leases  to 
be  granted  of  the  infant's  lands  (it  being  considered  that  such  leases 
are  good  during  the  continuance  of  the  guardianship :  Eoe  y.  Hodg- 
8<my  2  Wils.  129,  135),  or  to  appoint  new  trustees  of  settlements  or 
wills,  when,  as  is  sometimes  the  case,  the  power  is  given  to  the 
guardians  of  the  infant  cestuis  que  trustent,  or  for  other  formal  pur- 
poses. Formerly  the  appointment  sometimes  specified  the  powers  the 
guardians  were  to  have,  but  this  practice  should  not  be  followed, 
for  though  the  infant  can  appoint  a  guardian,  the  powers  of  a 
guardian  thus  appointed  are  derived  from  the  law. 

The  Court  of  Chancery  may  remove  any  kind  of  guardian,  if  he  —does  not 
misconduct  himself:  Goodall  v.  Harris,  2  P.  Wms.  560;  Duke  of  ^^^^^J^^f 
Beaufort  v.  Berti/,  1  P.  Wms.  704 ;  and  the  right  of  the  C-ourt  of  \]^^  c^urt  of 
Chancery  to  appoint  a  guardian  is  never  excluded  by  the  infant's  Chancery, 
own  appointment :  Curtis  v.  Ripjpon,  4  Madd.  462.     So  in  Coham 
V.  Coham,  13  Sim.  639,  the  Court  referred  it  to  the  Master  to  ap- 
prove of  a  guardian  for  an  infant,  notwithstanding  the  infant,  being 
fourteen  years  of  age  and  entitled  to  real  estate,  had  by  deed  ap- 
pointed a  guardian  for  himself. 

Although  guardianship  by  election  of  the  infant  has  not  been 
abolished,  it  should  be  remembered  that  the  powers  and  duration  of 
the  office  are  not  accurately  defined,  and  the  modem  method  of 
appointing  a  guardian  by  an  application  made  to  one  of  the  judges 
of  the  Court  of  Chancery  in  chambers  is  in  general  so  far  more 
convenient,  that  the  expedient  of  appointing  by  deed  is  but  seldom 
resorted  to. 

The  7th  section  of  the  WiUs  Act  (1  Vict.  c.  26),  which  deprives  i  yjct.  c.  26 
minors  of  the  testamentary  power  of  appointing  guardians  of  their  s.  7. 
children  does  not  afiect  their  power  of  appointment  by  deed :  Talbot 
v.  Shretrsburi/,  4  Jur.  380.  See  also  Morgan  y.  Hatchell,  19  Beav.  86 

See  further  on  the  subject  of  guardians  by  election,  Harg.  Co.  Lit . 
88,  b,  n.  16 ;  Macpherson  on  Infants,  pp.  77  et  seq. ;  Chambers  on 
Infancjs  pp.  518  et  seq. ;  and  of  guardianship  generally,  Eyre  v. 
Shajteshury,  2  P.  Wms.  103,  and  the  note  thereto  in  Tud.  L.  0, 
Eq.  VoL  n.  645. 
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1.  Parties. 


Separation 
deeds. 


The  considera- 
tion necessary 
to  support  them 
against  creditors 
and  others. 


of  certain  jyrojjerty  bequeathed  to  the  wife,  and 
RELEASE  to  the  TRUSTEES  of  the  WILL  ill  rcspcct  of 
previous  payments  to  the  wife  without  the  privity 
of  the  HUSBAND.  Covenants  by  trustees  to  in- 
demnify the  HUSBAND  against  the  wife's  debts  (a). 


THIS  INDENTURE  made  the 


day  of 


18-, 


Between  A.  B.  of  &c.  [husband]  of  the  first  part,  C.  B. 
of  &c.  [w(/c],  of  the  second  part,  and  E.  F.  of  &c.  and 
G.  H.  of  &c.  [trustees  for  the  wife],  of  the  third  part : 


(a)  A  mere  agreement  between  husband  and  wife  to  Hye  apart  horn 
each  other  is  contrary  to  public  pohcy  and  will  not  be  ezecated 
{IVestmeath  \,  Westmeath,  4  Jac;  126),  and  contracts  providing  for  a 
future  separation  {Westmeath  v.  Westmeath,  1  Dow.  &  0.  519 ;  Cart' 
Wright  y.  Cartwright,  10  Hare,  630,  3  De  G.  M.  &  G.  982,  H,  v.  W., 
3  K.  &  J.  382  ;  Merrgiceather  v.  Jones,  4  Giff.  509 ;  Proctor  y.  RoHh- 
son,  14  W.  B.  381),  or  entered  into  in  contemplation  of  a  separation 
which  does  not  take  place  {Bindley  y.  Maloney,  L.  £.  7  Eq.  343 ; 
but  see  Eujffies  y.  Ahimi,  ib.  19  £q.  539),  are  also  void.  Bat  an 
agreement  for  an  immediate  separation  founded  on  valo&ble 
consideration  and  not  containing  any  stipulation  contrary  to 
pubho  poHcy  will  be  specifically  enforced  {IVilsony,  Wilson,  1  H. 
L.  C.  538 ;  VansiUart  v.  Vansittart,  2  De  G.  &  J.  249;  see  also  Wal- 
rond  y.  Walrmd,  John.  1 8  ;  Hope  v.  Hope,  8  De  G.  M.  &  G.  731 ;  GihU 
y.  Harding,  L.  E.  8  Eq.  490,  ib.  5  Ch.  336).  And  where  the  trusta 
of  a  separation  deed  actually  executed  have  been  completely  de- 
clared, such  trusts  will  be  carried  into  eBect  even  though  there  be 
no  consideration  for  the  deed  {Frampton  v.  Frampton,  4  Beay.  287)» 
and  any  of  the  stipulations  of  such  a  deed  which  are  not  illegal  or 
contrary  to  public  policy  will  be  enforced,  notwithstanding  it  may 
contain  others  which  ai^e  illegal  or  contrary  to  public  poHcy  ( Von- 
sittart  v.  Vansittart ;  Re  Matthews,  26  Beay.  463 ;  Hwifl  y.  SwiJU 
34  L.  J.,  N.  S.  Ch.  209 ;  HamiUofiy,  Hector,  L.  E.  13  Eq.  511,  S.  C. 
6  Ch.  701). 

Howeyer  a  separation  deed  not  founded  on  valuable  consideration 
is  not  binding  upon  the  creditors  of  the  husband  {C lough  y.  Lamhert, 
10  Simon,  174 ;  Cowx  v.  Foster,  1  John.  &  Hem.  30).  On  the  other 
hand,  a  covenant  by  some  person  or  persons  other  than  the  wife,  to 
indemnify  the  husband  against  the  wife's  debts  will  constitute  a 
valuable  consideration  for  such  a  deed  {Stevens  y.  Olive,  2  B.  Or  C. 
90 ;  Warrall  y.  Jacob,  3  Mer.  356 ;  Jee  v.  Thurlmu,  2  B.  &  C.  547 ; 
Welksley  y.  Wellesley,  10  Sim,  256)  and  relinquishment  by  the  wife 
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Whereas  [Recital  of  a  will  and  codicil  of  the  uife^s  father,  wkckd«st  civ 
under  which  tlu*  wife  is  entitled  to  a  legacy  of  £ — 


-,  and 


of  her  claim  to  alimony  {Hobha  v.  Hall,  1  Cox,  446),  and  (probably) 
the  compromise  of  a  suit  {Jodrdl  y.  Jodrell,  9  Beay.  445 ;  WiUon  y. 
Wilson)  would  likewise  constitute  a  sufficient  consideration.  The 
execution  by  the  husband  of  a  deed  of  separation  is  a  legal  and 
sufficient  consideration  for  a  promise  by  a  third  party  to  pay  debts 
and  expenses  incurred  by  the  wife,  for  which  the  husband  is  liable 
{Jones  y.  WaiU,  6  Bing.  N.  0.  34).  The  wife  may  bind  herself  as  to 
any  separate  property  she  may  possess  {Logan  y.  Birkett^  1  M.  &  K. 
220),  but  not  if  it  is  settled  to  her  separate  use,  without  power  of 
anticipation  {Walrond  y.  Walrond,  John.  18).  The  release  by  the 
husband  of  his  marital  right  to  the  after-acquired  property  of  the 
wife  is  a  good  consideration  for  an  annuity  granted  to  him  by  the 
wife  out  of  her  separate  property  {Logan  y.  Birhett). 

In  practice,  a  deed  of  separation  usually  contains  coyenants  by  the 
husband  with  a  third  party  to  allow  the  wife  to  Hye  separately  and 
enjoy  property  as  a  feme  sole,  and  some  proyision  (by  coyenant  of 
the  husband  or  otherwise),  for  the  separate  maintenance  of  the  wife. 
On  the  other  hand,  the  third  party  coyenants  with  the  husband  that 
the  wife  shall  liye  separately,  and  to  indemnify  him  against  the 
wife's  debts. 

Clauses  giying  the  custody  of  children  aboye  seyen  years  of  age 
to  the  moUierwere  formerly  considered. contrary  to  the  policy  of 
the  law,  and  courts  of  equity  refused  to  carry  into  execution  an 
agreement  for  a  future  dec^i  of  separation  to  contain  such  pro- 
yisions,  or  to  giye  effect  to  such  proyisions  when  contained  in  a 
duly  executed  deed  {Hope  y.  Hope;  Vaneittart  y.  Vaneittart ;  Wal^ 
rond  y.  IValrond,  but  see  Harnilton  y.  Hector).  The  Infants  Custody 
Act,  1873  (36  Vict.  c.  12,  s.  2),  proyides  that  no  agreement  con- 
tained in  any  separation  deed  made  between  the  father  and  mother 
of  an  infant  or  infants  shall  be  hold  to  be  inyalid  by  reason  only  of 
its  proyiding  that  the  father  of  such  infant  or  infants  shall  giye  up 
the  custody  or  control  thereof  to  the  mother,  but  that  no  Court 
shall  enforce  any  such  agreement  if  the  Court  shall  be  of  opinion 
that  it  will  not  be  for  the  benefit  of  the  infant  or  infants  to  giye 
effect  thereto.  The  Act  also  (by  s.  1)  enables  the  Court  to  order 
that  the  mother  of  an  infant  or  infants  under  the  age  of  sixteen 
years  may  haye  access  to  and  custody  of  such  infants,  subject  to 
fiuch  regulations  as  the  Court  may  deem  proper,  and  (by  s.  3)  re- 
peals Talfourd's  Act  (2  &  3  Vict.  c.  54),  which  fixed  the  limit  of  age 
at  seyen  years.  The  principles  which  should  guide  the  Coiirt  in 
acting  upon  the  proyisions  of  the  first  section  of  the  Act  were 
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CoTeoant  not 
to  sue  for  resti* 
tntion  of  coq> 
jugal  rights. 


BecoDciliation 
avoids  deed. 


certain  specific  legacies ;  and  is  also  entitled  in  reversion 
expectant  on  the  death  of  a  tenant  for  life  to  a  sum  of 


considered  by  Jessel,  M.  R,  in  In  re  Taylor,  4  Oil.  D.  157 ;  see  also 
the  note  to  Eyre  v.  Shaftesbury  in  Tudor,  L.  C.  Eq.  VoL  11.  at  pp.  683 
et  seq.,  and  In  re  Goldaworthy,  2  Q.  B.  D.  75,  and  cases  there  cited. 

In  WiUon  v.  JFt&cm,  1  H.  L.  C.  538,  the  House  of  Lords  sanc- 
tioned the  insertion,  in  a  deed  of  separation,  of  a  covenant  not  to  sae 
for  a  restitution  of  conjugal  rights  ;  but  in  Hunt  y.  Hunt,  31  Beay. 
89,  the  Master  of  the  Bolls  refused  an  injunction  to  restrain  the 
husband  from  proceeding  in  such  a  suit.  That  deoLsion  was,  how- 
ever, reversed  by  the  Lord  Chancellor  (see  10  W.  B.  215),  and  the 
case  was  afterwards  carried  to  the  House  of  Lords,  where,  after 
argument,  it  became  abated  without  judgment  (see  Rowley  y. 
Rowley ,  L.  B.  1  Sc.  &  D.  63,  65,  n.).  Rowley  v.  Rowley  seems  to 
throw  some  doubt  upon  the  Lord  Chancellor's  decision  in  Hunt  y. 
Ilunty  but  is  itself  an  authority  that  a  compromise  of  a  divorce 
suit  in  derogation  of  the  marriage  contract  will  bo  favoured  and 
enforced.  The  Court  will  enforce  by  injunction  a  covenant  by 
a  husband  not  to  molest  his  wife  (Saunders  v.  Rodway,  16  Bear. 
207),  or  a  covenant  by  a  wife  not  to  molest  her  husband  [Flower 
V.  Flower,  20  W.  B.  231.  See  also  Williams  v.  Railey,  L.  E.  2 
Eq.  734;  Kitchin  v.  Kitchin,  19  L.  T.  N.  S.  674) ;  but  a  suit  for 
judicial  separation  is  not,  it  would  soem,  a  breach  of  such  a 
covenant  {Thomas  v.  Everard,  6  H.  &  C.  448). 

A  reconciliation  and  return  to  cohabitation,  even  where  the  deed 
contains  no  provision  to  that  effect,  will  of  itself  avoid  a  deed  of 
separation:  Westmeaih  v.  Westmeaih;  see  also  Bindley  v.  Malonty, 
and  Ruffles  v.  Alston,  Compare  Ex  parte  Nadeuy  L.  B.  9  Ch.  670,  whew 
a  man  having  gone  through  the  ceremony  of  marriage  with  his 
deceased  wife's  sister,  and  having  lived  with  her  as  his  wife,  the 
two  aftei*wards  separated  and  executed  a  separation  deed  containing 
a  proviso  that  if  the  parties  should  livo  together  again  by  mutual 
consent,  the  deed  should  become  void ;  and  it  was  held,  that  as  the 
parties  could  never  legally  live  togethei'  as  husband  and  wife,  the 
proviso  must  be  disregarded.  The  provisions  of  a  separation  deed 
are  not,  it  would  seem,  necessarily  affected  by  the  subsequent 
divorce  of  the  husband  and  wife  {Charlesworth  v.  Holt,  L.  R  9  Ex. 
38),  but  the  Court  may  (\mder  s.  5  of  22  &  23  Vict  a  61),  and  in 
a  proper  case  will,  after  the  decree  has  become  absolute,  vary  the 
terms  of  the  deed. 

Further  cases  on  the  subject  of  separation  deeds  will  be  found 
cited  in  the  note  to  Stapilton  v.  Stapilton,  Tud.  L.  C.  Eq.  Vol.  IL  at 
pp.  851  et  seq.    See  also  Macqueen  on  Husband  and  Wife,  ch.  iy 
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£ £S  per  cenU  Reduced  Bank  AnmtitieSy  and  in  re-  pnEOBDKire  civ. 

t'ersion  expectajit  on  another  event  to  a  sum  of  £—  £S      sbpakation 
per  cent*  Consolidated  Bank  Annuities ,  and  to  the  income         °'"^' 

for  her  life  of  a  sum  of  £ New  J£8  per  cent.  Bank 

Annuities,  tvhich  is  given  to  her  children  after  her  death, 
and  to  an  absolute  share  in  possession  of  the  general  re- 
sidue, and  by  which  E.  F.  and  G,  if.  were  appointed 
executors']'.  And  whereas  the  said  testator  died  shortly  8.— of  the  death 
after  the  date  and  execution  of  his  said  codicil  without  and  probate  of 
having  revoked  or  altered  his  said  will  or  codicil,  except  codicil- 
so  far  as  the  said  will  was  revoked  or  altered  by  the  said 

codicil,  and  the  same  were  on  the day  of 18 — 

proved  by  the  said  E.  F.  and  G.  H.  in  the Kegistry  of 

Probate :  And  whereas  the  said  E.  F.  and  G.  H.,  shortly  4.— that  the 
after  the  death  of  the  said  testator,  sold  and  converted  into  got  in,  sold,  and 
money  all  such  parts  of  his  personal  estate  as  did  not  con-  J^^i^  ^. 
sist  of  ready  money  or  were  not  specifically  bequeathed,  P«rty»  »nd  paid 
(except  such  of  the  sums  of  stock  hereinafter  mentioned  testamentary 
to  have  been  appropriated  as  belonged  to  the  said  tes-  anTwi^i^*!**^ 
tator),  and  also   sold  the  said  freehold   and  leasehold 
hereditaments,  and  out  of  the  monies  arising  from  such 
sales  and  conversion,  and  the   ready  money  of  which 
the  said  testator  was  possessed  at  his  death,  paid  and 
satisfied    his    funeral  and    testamentary   expenses    and 
debts,  and  the  said  legacies  of  stock  and  money :  And 
WHEREAS  the  said  trustees  appropriated  and  transferred  5.-^d  appro- 

into  their  own  names  the  sum  of  £ ^3  per  cent.  sumA  of ^tock°to 

Beduced  Bank  Annuities  to  answer  the  dividends  given  "J**»^«r,  legacies 

o  of  stock,  and 

by  the  said  will  to  the  said  C.  B.,  and  the  sum  of  £ given  up  the 

Boecific  lesacies 

£3  per  cent.  Consolidated  Bank  Annuities  to  answer  the  to  the  legatees ; 

annuity  of  £ given  by  the  said  will  to  the  said , 

and  the  sum  of  £ New  £%  per  cent.  Bank  Annuities 

to  answer  the  trusts  by  the  said  wiU  declared  of  the  same 
for  the  benefit  of  the  said  C.B.  and  her  children,  and  deli- 
vered to  the  said  C.  B.  and  the  other  Specific  legatees  the 
several  articles  by  the  same  will  specifically  bequeathed 
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6.— that  the 
trustees  have 
invested  the 
wife's  share  of 
the  residue  in 
the  funds,  and 
have  paid  her 
the  dividends  up 
to  a  given  day; 


7. — ^that  the 
trustees  have 
sold  part  of  the 
stock  and 
advanced  the 
proceeds  to  the 
wife; 


8.— that  the 
hushand  and 
wife  have  long 
lived  separate, 
and  that  the 
payments  to  the 
wife  were  made 
without  the 
husband's 
privity ; 


^. — of  the  wife 
having  issued  a 
writ. 


to  them  respectively,  and  paid  to  the  said  C.  B.  her  said 

legacy  of  £ :  And  whereas  the  said  trustees  laid 

out  the  share  of  the  said  C.  B.  in  the  residue,  which 
remained  after  making  tlie  several  payments  and  appro- 
priations aforesaid,  of  the  monies  produced  hy  the  sale 
and  conversion  of  the  real  and  personal  estate  of  the  said 
testator,  in  the  purchase,  in  their  own  names,  of  the  sum 

of  .£ .£3  per  cent.  Reduced  Bank  Annuities,  and  paid 

the  dividends  thereof  to  the  said  C.  B.  up  to  the  month 

of 18— :   And  whereas  the  said  trustees,  at  the 

request  of  the  said  C.  B.,  have  sold  out  the  sum  of  £ 


£S  per  cent.  Beduced  Bank  Annuities,  part  of  the  said 

sum  of  £ like  annuities,  and  paid  the  siun  of  £ , 

the  net  monies  arising  by  such  sale,  to  the  said  C.  B.,  to 
enable  her  to  fit  out  her  youngest  sou  for  India,  and  the 

sum  of  £ £3  per  cent.  Reduced  Bank  Annuities,  the 

residue  of  tlie  said  sum  of  £ like  annuities,  then 

remained  standing  in  the  names  of  tlie  said  trustees : 
And  whereas  unhappy  differences  ai*ose  between  the 
said  A.  B.  and  C.  B.,  and  they  have  in  consequence  long 
lived  separate  from  each  other  (6),  and  the  delivery  to 
the  said  C.  B.  of  the  several  articles  by  the  said  will 
specifically  bequeathed  to  her,  and  the  payment  to  her  of 

the  said  legacy  of  £ ,  and  of  the  dividends  of  the  said 

sirni  of  £ £3  per  cent.  Reduced  Bank  Annuities,  and  of 

the  said  sum  of  £ ,  were  all  made  without  the  privity 

of  the  said  A.  B. :  And  ^vhereas  on  the day  of 

18 — ,  the  said  C.  B.  issued  a  writ  in  the  Chancery 
Division  of  the  High  Comi;  of  Justice  against  the  said 
A.  B.,  E.  F.,  G.  H.  and [persons  interested  under  the 


{h)  The  recitals  in  the  present  case  as  to  the  intention  to  live 
separately  vary  somewhat  from  the  usual  form,  on  account  of  the 
action  having  been  commeneedi  and  other  peculiar  circom- 
stanoes  of  the  case.  The  ordinary  recital  wiU  be  found  in  the  next 
Precedent 
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wiUjy  and  by  her  statement  of  claim  in  the  said  action    pwoimht  civ. 
claimed  that  an  account  might  be  taken  of  the  personal      sipabation 

estate  and  effects  of  the  said  testator  which  had  been  '. . 

* 

possessed  by  or  come  to  the  hands  of  the  said  E.  F.  and 
G.  H.  as  such  executors  as  aforesaid,  or  which,  without 
their  or  either  of  their  wilful  default  or  neglect,  might 
have  been  possessed  or  received  by  them,  and  that  the 
same  might  be  applied  by  them  in  a  due  course  of  ad- 
ministration, and  that  the  several  articles  specifically 
bequeathed  to  the  said  C.  B.  by  the  said  will  might  be 
delivered  to  her,  and  that  the  same  might  be  so  settled 
as  that  the  said  C.  B.  might  hold  and  enjoy  the  same 
to  her  separate  use,  and  free  from  the  debts  and  en- 
gagements of  the  said  A.  B. ;  and  that  the  share  to 
which  the  said  C.  B.  would  become  entitled  in  the  clear 
residuary  estate  of  the  said  testator  might  be  settled 
under  the  direction  of  the  said  Court,  so  as  that  the 
interest  and  dividends  thereof  might  be  paid  to  her  for 
her  separate  use  during  her  life,  and  free  from  the  debts 
and  engagements  of  the  said  A.  B.,  with  remainder  to 
her  the  said  C.  B.  in  such  manner  as  she  might  appoint, 
or  that  such  clear  residue  or  a  proportion  thereof,  or 
of  the  dividends  and  interest  thereof,  might  be  settled, 
so  as  that  she  the  said  C.  B.  might  receive  the  dividends 
and  interest  thereof  for  her  separate  use  duiing  her 
life,  with  remainder,  as  to  the  part  so  settled,  to  the 
said  C.  B.'s  appointment  among  her  said  children,  and 
that  the  said  C*  B.  might  have  such  further  and  other 
relief  as  the  nature  of  the  case  might  require:    And  10.— of  the 

.        agreement  to 

WHEREAS  the  said  A.  B.  and  CD.  have  agreed  to  live  live  eepante  in 

separate  and  apart  from  each  other  for  the  future,  and  OTteTinto  Uw 

have  agreed  to  enter  into  the  arrangement  hereinafter  present  arrange* 
particularly    mentioned    and    intended   to    be    effected 

by  these  presents:    And   whereas  in  order  to  induce  n.— of  the 

.  .  agreement  to 

the  said  A.  B.  to  enter  mto  such  arrangement  it  was  sell  part  of  the 
agreed  that  the  sum  of  £ should  be  raised  by  the  ^iduc'  wl^ 

vol*   V.  XX 


674 


MISCELLANEOUS   DEEDS. 


PKKOKDXn  OIY. 


8EPAILATI0V 
DSID. 

pay  ihe  produce 
to  the  husband ; 


12.— of  the  sale 
and  payment 
accordingly; 


18.-— of  the 
husband's  assent 
to  the  preyious 
payments  to  the 
wife,  and  agree- 
ment to  execute 
release. 


14.  IFestatmn: 
— covenant  by 
the  husband 
with  trustees; 


15. — that  he 
will  allow  the 
wife  to  live 
separate,  and 
free  from  marital 
control ; 


said  trustees  of  tlie  said  will  by  sale  of  part  of  the 
said  sum  of  £"7 —  £S  per  cent.  Beduced  Bank  Annuities 
[the  remainder  of  the  investment  of  the  wife^s  share  of 
residiie],  and  should  be  paid  to  the  said  A.  B.  for  his 
own  use,  and  that  the  said  action  should  not  be  prose* 
cuted  (c) :  And  whebeas  the  said  trustees  have  accord- 
ingly sold  the  sum  of  £ £3  per  cent.  Beduced  Bank 

Annuities,  part  of  the  said  sum  of  £ like  annuities, 

and  have  this  day  paid  the  sum  of  £ ,  the  net  monies 

arising  from  such  sale,  unto  the  said  A.  B.,  leaving  the 

sum  of  £ £8   per  cent.  Beduced  Bank  Annuities 

only  standing  in  the  names  of  the  said  trustees :  And 
WHEREAS,  as  a  further  part  of  the  said  arrangement,  the 
said  A.  B.  has  assented  to  and  confirmed  the  deUvery  to 
the  said  C.  B.  of  the  several  articles  bequeathed  to  her 
by  the  said  will  and  the  payment  to  her  of  the  said  legacy 

of  £ and  of  the  dividends  of  the  said  sum  of  £ 

£B  per  cent.  Beduced  Bank  Annuities  and  of  the  said 

sum  of  £ ,  and  has  agreed  to  execute  such  release  in 

respect  of  the  same  and  of  the  share  or  interest  of  the 
said  C.  B.  in  the  residuarv^astate  of  the  said  testator  as 
is  hereinafter  contained  :\N0W  THIS  INDENTURE 
WITNESSETH  that,  in  pursuance  of  the  said  agreement, 
and  for  effectuating  the  said  arrangement,  and  in  conside- 
ration of  the  covenants  hereinafter  contained  on  the  part 

of  the  said  E.  F.  and  G.  H.  and  of  the  sum  of  £ so 

paid  to  the  said  A.  B.  as  aforesaid,  it  is  hereby  agreed  and 
declared,  and  he  the  said  A.  B.  doth  hereby  for  himself 
his  heirs  executors  and  administrators  covenant  with  the 
said  E.  F.  and  GJ3.  theii;  executors  tod  administrators, 
That,  notwithstanding  her  coverture,  she  the  said  C.  B. 
may  at  all  times  hereafter  live  separate  from  the  said 


(c)  It  docs  not  vitiate  the  trustee's  covenant  that  money  belonging 
to  the  wife  is  paid  ta  the  husband  as  part  of  the  arrangement  on  the 
treaty  for  the  separation.    Jones  v.  JVaitey  6  Bing.  N.  C.  341. 
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A.  B.  as  if  she  were  unmarried,  and  free  from  his  control    prbcedbht  civ. 
and  authority,  and  that  he  the  said  A.  B*  will  not  in  any      sipabatiok 

manner  compel  or  endeavour  to  compel  her  to  cohabit  '^'"*' 

with  him,  or  in  any  manner  molest  or  interfere  with  her, 

and  will  not  sue  or  prosecute  any  person  for  receiving  or 

assisting  her :  And  that,  notwithstanding  her  coverture,  16.— and  enjoy 

she  may  from  henceforth  hold  take  and  enjoy  to  her  p^pw^  • 

separate  use  all  such  real  estate  as  she  or  the  said  A.  B. 

in  her  right  may  hereafter  be  seised  of  (d),  and  may  take 

and  enjoy  to  her  separate  use  all  her  articles  of  personal 

ornament  and  dress,  and  all  such  personal  estate  as  she 

now  is  or  hereafter  may  become  in  any  manner  possessed 

of  or  entitled  to,  for  any  estate  or  interest,  or  which  are 

or  shall  be  in  any  manner  hers  or  reputed  hers,  or  which 


(d)  Where  the  wife  has  a  vested  or  contingent  interest  in  real  Method  of  deal- 
estate,  such  real  estate  should  be  included  in  the  deed,  and  conveyed  i°g  with  the 
in  the  usual  way,  and  the  deed  acknowledged  under  the  Fines  and       ®  *  ™*^  estate 
Eecoveries  Act.  See  the  form  in  the  next  Precedent.  Without  such  a 
conveyance  and  acknowledgment,  the  deed,  though  effectual  against 
the  husband  and  persons  claiming  through  him,  is  not,  it  is  con- 
ceived, binding  upon  the  wife  or  her  heir.    Where  an  agreement  is 
entered  into  between  the  husband  and  wife  before  marriage,  that  the 
wife  may  dispose  of  her  real  estate,  or  where  property  is  settled  to 
the  separate  use  of  a  married  woman  by  another  person,  equity 
will  treat  the  husband  and  the  heir  of  the  wife  as  trustees  for  the 
wife  and  her  devisees.     Wright  v.  Cadogan,  1  Bro.  P.  C.  486 ;  see 
also,  supra,  vol.  iv.  p.  405,  n.  (6).     That  doctrine,  however,  appears 
to  be  inapplicable  to  a  contract  entered  into  in  a  separation  deed 
that  the  wife  shall  hold  her  real  estate  to  her  separate  use.    Where 
the  wife  enters  into  the  contract  before  marriage,  she  enters  into 
it  as  a  person  mi  juris,  and  her  contract  can  be  enforced  against 
her  heir ;  but  where  the  contract  is  entered  into  after  mariiage, 
when  she  is  under  the  disability  of  coverture,  her  contract,  unless 
carried  out  by  an  acknowledged  deed,  is  void,  whether  made  for  her 
own  benefit  or  for  the  benefit  of  others.     See  Dillon  v.  Grace,  2 
Sch.  &  Lef.  463 ;  and  compare  Pride  v.  Duhh,  L.  R.  7  Ch.  64.    To 
give  effect,  therefore,  to  any  such  contract  as  against  the  heir,  it 
seems  necessary  for  the  wife,  during  her  Hfe,  to  convey  the  pro- 
perty by  an  acknowledged  deed,  and  this  should  be  done  whenever 
she  becomes  entitled,  after  the  separation,  to  any  real  estate  in- 
cluded in  the  covenant. 

XX  2 
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• 

PBKcsDKHT  av.    ghe  shall  save  out  of  her  separate  property  under  these 
BBPARATioir      presents  or  any  otiier  instrument  already  made  or  here- 

_^1 after  to  he  made  {e),  and  may  sell  bequeath  and  dispose 

of  the  same  real  and  personal  estate  by  deed  or  will  as 
she  shall  think  proper,  without  any  interference  by  the 
said  A.  B.,  and  free  from  his  debts  and  engagements: 
17. —and  to  ^  And  THAT,  if  the  Said  C.  B.  shall  die  in  his  lifetime,  he 
will  to  be  proved,  wiU  permit  her  will  to  be  proved  by  the  executor  or  exe- 
tion  to'hw*™  cutors  therein  named,  or  if  there  shall  be  no  executor 
taken  out;  therein   named   or   the    executor    or  executors   therein 

named  shall  die  in  her  lifetime,  or  shall  renounce  pro- 
bate or  if  she  shall  die  intestate  as  to  all  or  any  part 
of  the  estate  and  effects  hereby  declared  to  be  for  her 
separate  use  and  disposal,  will  permit  administration  of 
her  goods  and  chattels  to  be  taken  out  by  the  person  or 
persons  who  would  have  been  entitled  thereto  if  the  said 
A.  B.  were  tlien  dead  leaving  the  said  C.  B.  him  surviving: 
18.— and  in  case  And  WILL  permit  the  real  estate  of  the  said  C.  B.  or  any 
permit'rcaiand    P^^t  thereof  of  which  she  shall  die  intestate  to  descend 
to  deWTru*  on    *^  ^^^  heir-at-law  or  customary  heir  free  from  all  claims 

the  persons  by  the  Said  A.  B.  (/)  as  tenant  by  the  curtesy  or  other- 

entitled  thereto         .  jxi_  i  ^i  •  -»   ^    -^ 

at  law,  free         Wise,  and  tne  personal  estate  of  the  said  C.  B.  or  any 

by  Uifh^^'Sd;  P^  *^«^«^f  ^f  "^^^^  she  shaU  die  intestate  to  be  dis- 
tributed among  such  person  or  persons  as  under  the 
statutes  for  the  distribution  of  the  estates  of  intestates 
would  have  become  entitled  thereto  at  her  death  if  she 
were  then  the  widow  of  the  said  A.  B.,  such  persons  if 


Destination  of  (c)  A  wife  may  dispose  of  the  Bayings  of  her  separate  estate  as 

MviDgs  of  wife's    against  her  husband  (see /S/a7mfn^v.%/e.  3  P.  Wms.  337;  Barrack 
separate  estate.      ^   M^CMock,  3  K  &  J.  110  ;  Broohe  v.  Brooke,  25  Beav.  342  ;  see 

also  Butler  v.  Cumpsion,  L.  B.  7  Eq.  16 ;  and  Duncan  v.  Cc«At>,  ib, 
10  C.  P.  554) ;  but  if  she  does  not  dispose  of  it  during  her  life  or 
by  her  will,  her  husband  will  at  her  death  become  entitled  to  it 
Molony  v.  Kennedy,  10  Sim.  264.  For  cases  on  separate  estate, 
see  ante  vol.  III.  pi  i.  pp.  71  et  seq..  and  the  note  to  Huime  v. 
Tenant,  W.  &  T.  L.  C.  Eq.  vol.  I.  pp.  488  et  8«i. 
(/)  See  ante,  vol.  III.  pt.  i.  p.  101,  note. 


MISCELLANEOUS  DEEDS.  677 

more  than  one  to  take  as  tenants  in  common  in  the  prbokdibiit  oiv. 

shares  in  which  they  would  have  been  entitled  under  the  sspa&atiok 

same  statutes :  And  that  he  the  said  A.  B.  and  the  said  ^*"*" 


C.  B.  will  execute  all  such  deeds  and  assurances  as  the  i^-— w»d  to  do 

all  acts  to 

said  E.  F.  and  G.  H.  or  the  survivor  of  them  or  the  exe-  effectuate  the 
cutors  or  administrators  of  such  survivor  shall  reasonably  "™°*^™^  » 
require  for  the  purpose  of  giving  full  and  complete  effect 
to  the  covenants  and  provisions  herein  contained^  AND  20.  Further 
THIS  INDENTURE  ALSO  WITNESSETlTthat,  in  !!2j^J^ament 
farther  pursuance  of  the  said  agreement,  and  for  further  ^,j*^^^2Jq 
effectuating  the  said  arrangement,  and  for  the  considera-  trustees, 
tions  aforesaid,  she  the  said  C.  B.,  with  the  concurrence 
of  the  said  A.  B.  (g),  doth  hereby  assign  and  dispose  of, 


{g)  The  assignment  by  the  husband  of  the  personal  estate  of  the   Method  of  deal- 
wife,  which  is  vested  in  him  in  possession,  and  which  he  can  deal  ^^  ^**^  wife's 
nv'ith,  IB  binding  upon  him  and  also  upon  the  wife,  as  it  will  be  interests  in 
treated  as  a  gift  by  him  to  his  wife  for  her  separate  use,  and  she  personalty  on  a 
can  deal  with  it  as  with  any  other  separate  property.     But  with  separation. 
regard  to  her  choses  in  action  and  reversionary  interests  in  per- 
sonalty, a  mere  assignment  by  the  husband  alone,  or  by  the  hus- 
band and  wife  together,  will  not  be  binding  upon  her  in  the  event 
of  her  surviving  her  husband.     Whittle  v.  Hamming ^  2  PhilL  731. 
See  the  note,  supra,  vol.  II.  pt.  i.  pp.  223  et  seq.    As  in  the  case 
of  real  estate,  see  supra,  p.  675,  note  (</),  she  being  at  the  time  the 
contract  is  entered  into  a  feme  covert,  and  incapable  of  contract- 
ing even  for  her  own  benefit,  the  contract  that  she  shall  enjoy  the 
property  for  her  separate  use  is  nugatory  as  to  her  {Stamper  v. 
Barker^  5  Mad.  127),  and  in  the  event  of  her  surviving  her  hus- 
band, she  will  take  it  discharged  from  obligations  entered  into  by 
her.    If  she  dies  in  her  husband's  lifetime,  however,  he  will  be 
bound,  and  the  engagements  entered  into  by  her  respecting  the 
property  will  be  operative. 

By  20  &  21  Vict.  c.  57,  a  married  woman  is  enabled  to  dispose  20  k  21  Vict 
of  any  fature  or  reversionary  interests,  whether  vested  or  con-  c.  57. 
tingent  in  personal  estate,  by  a  deed  acknowledged  in  the  manner 
prescribed  by  the  Fines  and  Recoveries  Act.  This  power,  however, 
only  extends  to  interests  to  which  a  married  woman  is  entitled 
under  instruments  executed  after  the  31st  December,  1857,  and  the 
Act  expressly  excepts  interests  taken  by  married  women  under 
settlements  or  agreements  for  settlements  executed  upon  their  own 
marriages. 


678 


MISCELLANEOUS  DEEBS. 


PRECKDRVT  CIV. 


SBPARATIOX 
DSHD. 

21.  Parcels: 
— the  wife's 
property  under 
the  will. 


22.  Habendum 
to  the  trustees. 


23.  Upon  such 
trusts  as  the 
wife  shall 
appoint ; 


— and  in  default 
of  appointment, 
for  the  separate 
use  of  the  wife. 


and  the  said  A.  B.  doth  hereby  assign  and  confirm  unto 
the  said  E.  F.  and  G.  H.  their  executors  administrators 

and  assigns,  All  that  the  said  sum  of  £ £^  per 

cent.  Beduced  Bank  Annuities  now  remaining  standing 
in  the  names  of  the  said  E.  F.  and  G.  H.  as  aforesaid 
[the  ranainder  of  the  investment  of  tJie  wife^s  share  of 
residue\  and  all  the  dividends  and  annual  income  hence- 
forth to  accrue  due  in  respect  thereof;  And  all  that 
the  share  or  interest  to  which  the  said  C.  B.  or  the  said 
A.  B.  in  her  right  is  entitled  in  reversion  expectant  on 

the  death  of  the  said in  the  said  sum  of  £ £3 

per  cent.  Eeduced  Bank  Annuities,  and  the  dividends  and 

annual  income  thereof;  and  in  the  said  sum  of  £ JE8 

per  cent.  Consolidated  Bank  Annuities,  and  the  dividends 
and  amiual  income  thereof,  and  in  the  monies  to  arise 
from  the  sale  of  the  several  articles  by  the  said  will 
directed  to  be  sold  or  which  will  become  saleable  on  the 
death  of  the  said  — r— ;  and  in  all  other  (if  any)  the 
residuary  estate  of  the  said  testator  which  may  not  yet 
have  been  divided  among  the  said  residuary  legatees 
under  the  said  will  and  codicil:  And  all  the  estate 
[Estute  dause']:  To  have  and  to  hold  the  premises 
hereinbefore  expressed  to  be  hereby  assigned  disposed  of 
and  confirmed  unto  the  said  E.  F.  and  G.  H.  their 
executors  administrators  and  assigns,  Upon  trust  for 
such  person  and  persons  and  for  such  intents  and  pur- 
poses as  the  said  C.  B.  shall  notwithstanding  her  cover- 
ture appoint ;  and  in  default  of  and  until  such  appoint- 
ment, and  so  far  as  any  such  appointment  shall  not 
extend,  Upon  trust  for  the  said  C.  B.  for  her  separate 
use  independently  of  the  said  A.  B.  and  of  his  debts 
control  interference  and  engagements,  and  so  that  the 


"Where  a  wife  is  entitled  to  reversionary  interests  in  personalty 
acquired  after  the  31st  December,  1857|  she  should  assign  them  by 
an  acknowledged  deed,  as  in  the  text. 
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PRKOKDKRT  OIV. 


receipts  of  the  said  C.  B.  her  appointees  executors  or 
administrators  may  be  effectual  dischai*ges  for  the  monies      sbparatioit 


]>XBD. 


and  premises  hereinbefore   expressed  to   be  hereby  as-   > 
signed :    AND    THIS    INDENTURE    ALSO    WIT-  24.  Further 

testatum : 

NESSETH  that,  in  further  pursuance  of  the  said  agree-  —release  by  the 
ment,  and  for  further  effectuating  the  said  arrangement,  t^^^eee  in 
and  for  the  considerations  aforesaid,  He  the  said  A.  B.  respect  of  past 

tiansactions. 

doth  hereby  release  the  said  E.  F.  and  G.  H.  and  each 
of  them  their  and  each  of  their  heirs  executors  and  ad- 
ministrators estates  and  effects,  and  also  the  estate  and 

effects  of  the  said ,  fi*om  the  said  several  articles 

arid  the  said  legacy  of  £ by  the  said  will  bequeathed 

to  the  said  C.  B.,  and  from  the  dividends  and  annual 

income  of  the  said  sum  of  £ £9  per  cent.  Reduced 

Bank  Annuities  and  the  said  sum  of  £ produced  by 

the  sale  of  part  of  the  same  sum,  and  from  the  share 
and  interest  given  to  the  said  C.  B.  in  the  said  residuary 
estate  of  the  said  testator  and  every  part  thereof,  and 

from  the  said  sum  of  £ so  paid  to  him  the  said 

A.  B.  as  aforesaid,  and  from  all  actions  accounts  claims 
and  demands  for  or  in  respect  of  the  several  articles 
bequeathed  to  the  said  C.  B.  by  the  said  will  or  any  of 

them,  or  the  said  legacy  of  £ thereby  bequeathed  to 

her,  or  the  dividends  and  annual  income  of  the  said  sum 

of  £ £3  per  cent.  Reduced  Bank  Annuities,  or  the 

said  sum  of  £ paid  to  the  said  C.  B.,  or  the  share  or 

interest  given  to  the  said  C.  B.  in  the  residuary  estate  of 
the  said  testator,  or  for  or  in  respect  of  anything  in  any- 
wise relating  to  the  premises :    AND  THIS   INDEN-  25.  Further 

testatum : 

TURE  ALSO  WITNESSETH   that,  in   further  pur-   -eoyenaitby 
suance  of  the  said  agreement,  and  for  further  effectuating  ^i^j,  ^h^ 
the  said  arrangement,  and  in  consideration  of  the  cove-  ^^^»»^J 
nants  and  release  by  the  said  A.  B.  hereinbefore  con- 
tained, they  the  said  E.  F.  and  G.  H.  do  for  themselves 
their  heirs  executors   and   administrators,  and  each  of 
them  doth  for  himself  his  heirs  executors  and  adminis* 
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PEBOBDXHT  OIY. 


SKPARATIOX 
DBKD. 

— ^that  the  wife 
shall  not  molest 
the  husband ; 

26.— and  to 
indemnify  the 
liusband  against 
the  wife's  debts 
and  engage* 
ments. 


27.  Other  pro- 
visions for  the 
wife  not  to  be 
affected  by  this 
deed. 


trators,  hereby  covenant  with  the  said  A.  B.  his  execu- 
tors and  administrators,  That  the  said  C.  B.  shall  not 
at  any  time  hereafter  molest  (h)  the  said  A.  B.,  and  shall 
not  in  any  manner  compel  or  endeavour  to  compel  him 
to  cohabit  with  her :  And  further  that  they  the  said  E. 
F.  and  G.  H.  or  one  of  them,  their  or  one  of  their  heirs 
executors  or  administrators,  will  at  all  times  hereafter 
keep  indemnified  the  said  A.  B.  his  heirs  executors  and 
administrators,  and  his  and  tlieir  estates  and  effects, 
against  all  the  debts  and  liabilities  which  the  said  C.  B. 
has  alreadv  contracted  or  incurred  or  shall  hereafter  con- 
tract  or  incur,  and  against  all  actions  accounts  claims 
and  demands  costs  losses  damages  and  expenses  for  upon 
account  or  in  respect  of  such  debts  and  liabilities  or  any 
of  them,  or  anything  in  anywise  relating  to  the  premises : 
Provided  always,  and  it  is  hereby  agreed  and  declared, 
that  nothing  herein  contained  shall  be  construed  or  taken 
to  prejudice  or  affect  the  provisions  made  for  the  said 
C.  B.  previously  or  subsequently  to  her  mai-riage.    In 

WITNESS,  &C.  (i). 


(A)  A  suit  by  the  wife  in  the  Divorce  Court  for  a  judicial 
separation  appears  not  to  be  a  breach  of  this  covenant  Thoma$ 
V.  Everardf  6  H.  &  C.  448 ;  see  also  Williams  v.  Bailey ^  L.  B.  2 
Eq.  731. 

(i)  The  deed  should  be  acknowledged  by  C.  B.  under  the  20  &  21 
Viet.  c.  57.     See  supra,  p.  677,  note. 
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CV. 

DEED  0/ SEPARATION  between  husband  and  wife.     Con-     prkckdknt  cv. 
VEYANCE  and  assignment  of  the  wife's  present  real      sbparatiom 
and  personal  estate,  and  agreement  to  convey  and  ^^^^' 

assign  her  future  real  and  personal  estate.     Usual 
covenants  by  the  husband  and  trustees  (a). 

THIS  INDENTURE  made  the day  of 18—,  i.  Partie.. 

Between  A.  B.  of  &c.  [husband']  of  the  first  part;  C.  B. 

of  &c,  \wife\  of  the  second  part;  and  E.  F.  of  &c.  and 

G.  H.  of  &c.  [trustees]  of  the  third  part ;  Whereas  un-  2.  Recital  of 

happy  differences  have  arisen  between  the  said  A.  B.  and  of  agreement 

C.  B.,  by  reason  whereof  they  have  agreed  to  live  separate,  '^'  separation. 

and  to  enter  into  the  arrangement  intended  to  be  effected 

by  these  presents :  NOW  THIS  INDENTURE  WIT-  8.  Testatum: 

,  ,  —covenant  by 

NESSETH  that,  m  pursuance  of  the  said  agreement,  and  the  husband; 

for  effectuating  the  said  arrangement,  and  in  consideration 

of  the  covenants  hereinafter  contained  by  the  said  E.  F. 

and  G.  H.,  He  the  said  A.  B.  doth  hereby  for  himself 

his  heirs  executors  and  administrators  covenant  with  the 

said  E.  F.  and  G.  H.  their  executors  and  admmistra- 

tors,  That,  notwithstanding  her  coverture,  she  the  said  4.— that  the 

wife  mav  live 

C.  B.  may  at  all  times  during  the  life  of  the  said  A.  B.  separate  from 
live  sepai'ate  from  him,  and  free  from  his  control  and  ^""' 
authority y  as  if  she  were  unmarried ;  And  that  he  will  not  6.— and  that 
in  any  manner  compel,  or  endeavour  to  compel,  her  to  co-  compel  her  to 
habit  with  him,  or  in  any  manner  molest  or  interfere  with  ^  or^moiest 
her  in  her  way  of  living  or  otherwise,  and  will  not  sue  or  ^^^' 
prosecute  any  person  for  receiving  or  assisting  her :  AND  ^-  Further 
THIS  INDENTURE  ALSO  WITNESSETH  that,  in  ^^iv^yanceby 

husband  and 
wife; 

(a)  See  the  remarks  oa  the  various  clauses  of  this  Precedent  in 
Macqueen  on  Husband  and  Wife,  chap.  iv.  s.  2. 
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FRBOBDUrr    OT. 


SKPARATIOir 
J»BD. 


7.  Parcels: 
— wife's  present 
freeholds. 


8.  Habendum: 
— to  the  use  of 
trustees  in  fee; 


9. — upon  such 
trusts  as  the  wife 
shall  appoint  j 

— in  default, 
in  trust  for  her 
sepai-ate  use  in 
fee. 

10.  Further 
testatum: 
— assignment 
by  husband 
and  wife ; 


11.  Parcels: 
— wife's  per- 
sonalty. 


further  pursuance  of  the  said  agreement,  and  for  further 
effectuating  the  said  arrangement,  and  in  consideration  of 
the  premises,  she  the  said  G.  B.,  with  the  concurrence  of 
the  said  A.  B.,  doth  hereby  grant  release  and  dispose  of  (b), 
and  he  the  said  A.  B.  doth  hereby  grant  and  confirm 
unto  the  said  E.  F.  and  G.  H.  and  their  heirs.  All  and 
SINGULAR  the  messuages  lands  and  hereditaments  and 
other  real  estate  of  or  to  which  the  said  C.  B.  or  the  said 
A.  B.  in  her  right,  is  now  seised  or  entitled  for  any  estate 
of  freehold  or  inheritance  in  possession  reversion  re- 
mainder or  expectancy.  Together  with  their  rights  ease- 
ments and  appurtenances  :  And  all  [Estate  clause] :  To 
HAVE  AND  TO  HOLD  all  the  premises  hereinbefore  expressed 
to  be  hereby  granted  released  disposed  of  and  confirmed 
unto  the  said  E.  F.  and  G.  H.  and  their  heirs,  To  the 
use  of  the  said  E.  F.  and  G.  H.  their  heirs  and  assigns 
for  ever.  Upon  such  trusts  for  such  estates  and  generally 
in  such  manner  as  the  said  G.  B.,  whether  covert  or  sole, 
shall  by  deed  or  will  appoint;  and  in  default  of  such 
appointment,  and  so  far  as  any  such  appointment  shall 
not  extend,  In  trust  for  the  said  G.  B.  for  her  separate 
use  and  her  heirs  and  assigns  for  ever:  AND  THIS 
INDENTURE  ALSO  WITNESSETH  that,  in  further 
pursuance  of  the  said  agreement,  and  for  further  effectuat- 
ing the  said  arrangement,  and  in  consideration  of  the  pre- 
mises, she  the  said  G.  B.,  with  the  concurrence  of  the  said 
A.  B.,  doth  hereby  assign  and  dispose  of  (c),  and  the  said 
A.  B.  doth  hereby  assign  and  confirm  unto  the  said  £.  F. 
and  G.  H.,  their  executors  administrators  and  assigns. 
All  and  singular  the  leasehold  messuages  lands  and 
hereditaments,  and  the  aiticles  of  personal  ornament  and 
dress  and  other  the  personal  estate  and  effects  of  or  to 
which  the  said  G.  B.,  or  the  said  A.  B.  in  her  right  or 


{h)  See  Bupra,  p.  675,  note, 
(c)  See  supra,  p.  677,  note. 
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in   his   marital  right,  is  possessed   or  entitled  for   any  prw»mktov. 

estate  or  interest  in  possession  reversion  remainder  or  sbparatioit 
expectancy :  And  all  [Estate  cUmse] :  To  have  and  to 


HOLD   all  the   premises    hereinbefore   expressed   to   be  J^'^^^^f^™ 

hereby  assigned  disposed  of  and  confirmed  unto  the  said 

E.  F.  and   G.  H.  their  executors   administrators  and 

assigns,  for  all  the  estate  and  interest  of  the  said  A.  B. 

and  C.  B.,  and  each  of  them  therein,  In  trust  neverthe-  18.— upon  such 

.     tnutfl  as  the 

less  for  such  persons  and  for  such  estates  and  m  such  wife  shall 

manner  as  the  said  C.  B.,  whether  covert  or  sole,  shall  by  *pp°*^*J 
any  writing  under  her  hand,  or  by  deed  or  will,  appoint ; 

and  in  default  of  such  appointment,  and  so  far  as  any  —in  default, 

such  appointment  shall  not  extend.  In  trust  for  the  said  separate  use 

C.  B.,  during  the  joint  Uves  of  the  said  A.  B.  and  C.  B.,  u^ff^^^^^d 

for  her  separate  use,  and  after  the  death  of  the  said  A.  B.,  *nd  wife,  and 

after  the  death 

if  the  said  G.  B.  shall  be  then  living,  In  trust  for  the  said  of  the  husband 

C.  B.,  her  executors  administrators  and  assigns ;  but  if  she  j^^  mxTo/iSii. 

shall  die  in  the  lifetime  of  the  said  A.  B.,  then  after  her 

death.  In  trust  for  the  person  or  persons  who  under  the 

statutes  for  the  distribution  of  the  estates  of  intestates 

w^ould  have  become  entitled  thereto  at  the  death  of  the 

said  C.  B.,  if  she  had  survived  the  said  A.  B.,  such 

persons,  if  more  than  one,  to  take  in  the  shares  in  which 

they  would  have  taken  under  the  same  statutes :  AND  U.  Fm-ther 

THIS  INDENTURE  ALSO  WITNESSETH  that,  in  !^J^tto 

further  pursuance  of  the  said  agreement,  and  for  further  --^X'. 

effectuating  the  said  arrangement,  and  in  consideration  of  acquired  pro- 

perty  of  the 

the  premises,  and  of  the  covenants  by  the  said  E.  F.  and  wife; 
G.  H.  hereinafter  contained,  it  is  hereby  agreed  and 
declared,  and  the  said  A.  B.  doth  hereby  for  himself  his 
heirs  executors  and  administrators  covenant  with  the  said 
E.  F.  and  G.  H.,  their  executors  and  administrators,  that 
if,  during  the  life  of  the  said  A.  B.,  the  said  C.  B.  or  the 
said  A.  B.  in  her  right,  shall  become  seised  or  possessed 
of  or  entitled  to  any  real  or  personal  property  for  any 
estate   or  interest  whatsoever  in  possession   reversion 
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PRBOKDEW  ov.     remainder  or  expectancy,  and  whether  derived  from  the 
sKPARATioN      saviugs  of  property  under  the  provisions  of  these  presents 

'  or  of  any  other  instrument  already  made  or  hereafter  to 

be  made,  or  otherwise  {d)^  then  and  in  such  case  the  said 
A.  B.  and  C.  B.,  and  all  other  necessary  parties,  shall  at 
the  cost  of  the  trust  estate,  as  soon  as  circumstances  will 
admit,  and  to  the  satisfaction  of  the  said  E.  F.  and  G.  H. 
or  the  survivor  of  them  or  the  executors  or  administrators 
of  such  survivor,  convey  and  assure  all  such  real  estate  {e) 
unto  and  to  the  use  of  the  said  E.  F.  and  G.  H.  or  the 
survivor  of  them  or  the  executors  or  administrators  of 
such  survivor  theu*  or  his  heirs  or  assigns,  Upon  the  trusts 
and  subject  to  the  power  hereinbefore  declared  and  con- 
tained concerning  the  freehold  hereditaments  and  real 
estate  hereinbefore  expressed  to  be  hereby  assured,  and 
assign  and  assure  all  such  personal  estate  (/)  unto  the 
said  E.  F.  and  G.  H.  or  the  survivor  of  them  or  the 
executors  or  administrators  of  such  survivor  their  or  his 
executors  administrators  and  assigns,  Upon  the  trusts  and 
subject  to  the  power  hereinbefore  declared  and  contained 
concerning  the  leasehold  and  personal  estate  hereinbefore 
expressed  to  be  hereby  assured,  and  that  in  the  meantime 
and  until  such  real  and  personal  estate  shall  be  so  con- 
veyed assigned  and  assured,  the  same  respectively  shall 
be  held  and  enjoyed  by  the  said  E.  F.  and  G.  H.  or  the 
survivor  of  them  or  the  executors  or  administrators  of 
such  survivor  theii*  or  his  heirs  executors  administrators 
and  assigns,  free  from  the  debts  control  interference  and 
engagements  of  the  said  A.  B.,  and  from  all  claims  by  him 
or  any  persons  claiming  through  or  under  him,  and  as  fully 
and  eflfectually  as  if  such  conveyance  assignment  and 
15.— and  to  do  assurance  had  been  duly  executed:  And  further,  that 
for^ving^f^l*'^  t^^^J  ^^®  Said  A.  B.  and  C.  B.  will  execute  acknowledge 

effect  to  the 

deed. 

{(l)  See  supra,  p.  676,  note  (c).  («)  See  supra,  p.  675,  note. 

(/)  See  supra,  p.  677,  note. 
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and  do  all  such  deeds  assurances  and  things  as  the  said  prkcxi>ent  cv. 

E.  F.  and  G.  H.  or  the  survivor  of  them  or  the  executors  sbparatiok 

or    administrators    of   such    survivor    shall    reasonably  ^^"*' 


require  for  giving  full  and  complete  effect  to  the  covenants  ^^-  Farther 

and  agreements  and  provisions  herein  contained :  AND  — coyenant  by 

THIS    INDENTURE    AJ^SO    WITNESSETH   that  the  bil^S.'^*^ 
[Covenant  by  the  trustees  with  the  hmband  that  the  wife 
shall  not  molest  himy  and  to  indemnify  him  against  her 

debts f  and  proviso  that  the  deed  shall  not  affect  the  pro-  17.  Proviso  that 

visions  made  for  the  icife  on  marriage,  supra,  pp.  679,  680] :  husband  and 

Provided  always,  and  it  is  hereby  agreed  and  declared,  ^^**n«J^^e 

that  if  the  said  A.  B.  and  C.  B.  shall  be  reconciled  to  proviaionain 

Ithfi  dfifid  shall 

each  other,  and  cohabit  together,  or  if  their  marriage  be  void. 
shall  be  dissolved  {g)  by  any  Court  of  competent  jurisdic- 
tion in  respect  of  anything  done  or  suffered  by  either 
party  after  the  execution  of  these  presents,  then  and  in 
either  of  the  said  cases,  the  covenants  agreements  and 
provisions  herein  contained  shall  forthwith  be  void,  except 
in  respect  of  any  sale  or  disposition  or  other  act  previously 
made  or  done,  and  of  proceedings  for  a  breach  of  the  said 
covenants    agreements   and  provisions  previously  com- 
mitted ;  And  thenceforth  the  said  E.  F.  and  G.  H.  their 
heirs  executors  administrators  and  assigns,  shall  stand 
seised  and  possessed  of  any  real  and  personal  estate 
vested  in  them  by  virtue  of  tliese  presents,  subject  and 
without  prejudice  to  any  disposition  which  shall  have  been 
previously  made  under  or  bj'  virtue  of  the   provisions 
herein  contained.  Upon  the  tnists  to  which  the  same  real  is.  Power  to 
and  personal  estate  respectively  would  have  been  subject,  tnSwjs"*^ 
in  case  these  presents  had  not  been  executed :  Provided 
LASTLY,  and  it  is  hereby  agreed  and  declared^  that  the 
power  of  appointing  a  new  trustee  or  trustees  of  these 
presents  in  the  place  of  any  trustee  or  trustees  who  shall 
die  or  desire  to  be  discharged  or  refuse  or  become  unfit 


(flf)  Supra,  p.  670,  note. 
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PBICSDIHT  CV. 


SSPA&ATIOir 
DBXD. 


PRICBDXNT  OYI. 


SKPAKATIOH 
DBBD. 


1.  Pftrties. 


2.  Recital  of 
differenoes,  and 
agreement  for 
separation ; 

3.  — of  wife 
being  entitled 
to  certain  life 
interests  in 
personalty; 


4. — of  her 
having  given  ap 
to  her  husband 
certain  articles 
of  personal 
ornament  and 
retained  others ; 

5. — of  there 
being  certain 
children. 


^ 


MISCELLANEOUS  DEEDS. 


or  incapable  to  act,  shall  be  exercisable  by  the  said  C.  B., 
and  upon  every  such  appointment  the  number  of 
trustees  may  be  augmented  or  reduced.  In  witness, 
J?c.  (A). 


CVI. 

DEED  of  SEPARATION  between  husband  and  wife,  pro- 
viding for  payment  of  annuities  to  the  wife,  and  for 
her  having  the  custody  of  one  of  the  children. 

THIS  INDENTUEE  made  the day  of 18—, 

Between  A.  B.  of  &c.  [htuband],  of  the  first  part,  C.  B. 
of  &c.,  the  wife  of  the  said  A.  B.,  of  the  second  part, 
and  E.  F.  of  &c.  and  Q.  H.  of  &c.  [trtistees],  of  the 
third  part:  Whereas  imhappy  differences  have  arisen 
between  the  said  A.  B.  and  C.  B.,  in  consequence 
whereof  they  have  agreed  to  live  separate  from  each 
other :  And  whereas  the  said  C.  B.  is  entitled  in  pos- 
session during  her  life  to  the  annual  income  arising  fix>]n 

a   sum  of  sicca  rupees comprised  in  her  marriage 

settlement  dated  the day  of 18 — ,  and  in  the 

event  of  her  surviving  her  sister  I.  K.  she  will,  under  an 

indenture  dated  the day  of  —  18 — ,  be  entitled  to 

receive,  from  and  after  the  death  of  the  said  I.  K.  and 
during  the  remainder  of  her  own  life,  the  annual  income 

of  a  sum  of  Company's  rupees :   And  whereas  the 

said  C.  B.  has  given  up  to  the  said  A.  B. rings 

belonging  to  him  which  were  in  her  possession,  and  also 
certain  articles  of  plate,  but  retains  with  his  consent 
other  articles  of  personal  ornament  and  articles  of  dress 
and  other  property  belonging  legally  to  him:  And 
whereas  the  said  A.  B.  and  C.  B.  have children 


{h)  This  deed  must  be  acknowledged  by  C.  B.  under  the  Fines 
and  Recoveries  Act  and  the  20  &  21  Yict.  c.  57 


i 
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and  no  more,  of  whom  their  son  L.  M,  B.  now  about  prbotoikt  ovi. 

years  old,  is  the  youngest :  NOW  THIS  INDEN-      sBPAiuLnoK 

TUBE    WITNESSETH,  that  it  is  hereby  mutuaUy  _     °"^'  


agreed  and  declared  between  and  by  the  parties  hereto,   ^-  Testatum : 

°  ^  .  .  — mutual  agree- 

and  the  said  A.  B.,  so  far  as  the  stipulations  and  pro-  meutB  between 

■  •  i«Ai  j*i  X      \^  11      ^U  the  partieis 

Visions  heremaiter  contained  are  to  be  or  are  capable  and  mutual 
of  being  performed  or  observed  by  him,  doth  hereby  for  ^^^°*Jijq 
himself  his  heirs  executors  and  administrators,  covenant  hnaband  and 

the  trustees : 

with  the  said  E.  F.  and  Q.  H.  their  executors  and  admi- 
nistrators, and  they  the  said  E,  F.  and  G.  H.,  so  far  as 
the  stipulations  and  provisions  hereinafter  contained  are 
to  be  or  are  capable  of  being  performed  or  observed  by  the 
said  C.  B.  and  by  them  the  said  E.  F.  and  G.  H.  respec- 
tively, do  hereby  for  themselves  their  heirs  executors  and 
administrators,  covenant  with  the  said  A.  B.  his  executors 
and  administrators,  as  follows  (that  is  to  say), 

I.  The  said  C.  B.  may  and  shall  henceforth  during  7.— that  the 
the  life  of  the  said  A.  B.  live  separate  from  him  as  if  she  ^^^^^l 
were  unmarried,  and  shall  be  free  and  discharged  from  that  the  husband 

will  not  molest 

hig  control  and  authority^  and  he  will  not  and  shall  not  in  her; 
any  way  molest  or  interfere  with  her  or  with  any  person 
or  persons  with  whom  she  may  reside,  nor  require  or  by 
any  proceeding  whatever  attempt  to  compel  her  to  return 
to  cohabitation  with  him. 

II,  The  said  C.  B,  may  retain  as  her  own  separate  8.— that  she 
property,  and  dispose  of  as  she  may  please  by  gift  sale  ^nJiS^^nal 
deed  or  will  or  testamentary  writing,  and  notwithstanding  ornaments  and 

dispose  of  her 

her  coverture,  all  the  articles  of  personal  ornament  and  real  and  per- 

dress,  and  all  the  real  and  personal  estate  belonging  to  rfemesole** 

the  said  A.  B.  now  in  her  possession,  and  all  other  real 

and  personal  estate  (a)  which  she  may  hereafter  acquire, 

or  which  the  said  A.  B.  may  hereafter  acquire  in  her 

right,  and  if  she  shall  die  in  the  lifetime  of  the    said 

A.  B.  without  having  disposed  of  such  real  and  personal 


(a)  See  supra,  p.  675,  note,  and  p.  677,  note. 
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PRSCBDSRT  CYI. 

SBPABATXOir 
DEXD. 


9.  — that  she 
may  have  the 
custody  of  0 
Bon  until  2] ; 


10.~  that  the 
SOD  may  spend 
part  of  the 
holidays  with 
his  father ; 


11.— that  the 
husband  will 
pay  to  the  vife 
an  annuity 
Tarying  in 
amount  in  dif- 
ferent eyente ; 


estate  or  any  part  thereof,  then  such  real  and  personal 
estate  or  so  much  thereof  as  may  remain  undisposed  of 
shall  at  her  death  go  and  belong  to  and  be  received  by 
the  persons  or  person  who  would  at  her  death  have 
become  entitled  thereto  by  law  had  she  died  seised  or 
possessed  thereof  intestate  and  a  widow. 

III.  The  said  C.  B.,  performing  and  observing  tbe 
stipulations  hereinafter  contained  and  on  her  part  to  be 
performed  or  observed,  shall  retain  and  have  the  custody 
tutelage  guardianship  and  sole  care  of  the  said  L.  M.  B. 
until  he  shall  attain  the  age  of  twenty-one  years,  in 
exclusion  of  the  said  A.  B,  and  of  any  testamentary 
or  other  guardian  appointed  by  him  and  of  all  other  per- 
sons claiming  under  liim,  and  the  said  A.  B.  and  every 
such  testamentaiy  or  other  guardian  and  other  person  as 
aforesaid  will  and  shall  during  the  minority  of  the  said 
L.  M.  B.,  (if  the  said  C.  B.  shall  so  long  live  and  perform 
and  observe  the  said  stipulations),  permit  the  said  L.  M.  B. 
to  reside  under  the  care  of  the  said  C.  B.  in  such  places, 
and  to  be  nurtured  educated  and  brought  up  in  such 
manner,  and  for  such  profession  or  occupation,  as  she 
shall  determine  (6). 

IV.  Notwithstanding  the  last  preceding  .clause,  the 
said  C.  B.  shall  allow  the  said  L.  M.  B.  to  ^nd  one 
half  of  his  summer  arid  of  his  winter  holidays  ^th  the 
said  A.  B.  or  his  relatives  in  such  places  as  he  )[  they 
may  desire. 

V.  The  said  A.  B.  will  and  shall,  during  the  p^ 
lives  of  himself  and  the  said  C.  B.  and  I.  K.,  if  he  gdl 
so  long  remain  entitled  to  receive  the  full  pay  of  his  i^ 
in  the  Indian  army  or  in  other  Her  Majesty's  ser^i 
and  if  the  said  C.  B.  shall  so  long  perform  and  obs'^^ 
the  stipulations  herein  contained  and  on  her  part  tM 


{h)  As  to  provisions  in  a  separation  deed  for  the  custody  o 
children  by  the  mother,  see  supra,  p.  669,  n. 
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performed  or  observed,  pay  to  the  said  E.  F.  and  G.  H. 
or  the  survivor  of  them  or  the  executors  or  administra- 
tors of  such  survivor  their  or  his  assigns  such  a  clear 
annual  sum  of  money  as,  when  added  to  the  annual 
income  actually  for  the  time  being  receivable  by  the  said 

C.  B.  under  the  said  indentures  of  the day  of 

18 — ,  and  the day  of 18 — ,  respectively,  will 

make  up  for  each  year  a  clear' annual  sum  of  £ ,  And 

if  he  shall  cease  to  be  entitled  to  receive  such  full  pay, 
then  he  will  and  shall  thenceforward  during  the  said 
joint  lives  and  performance  and  observance  of  the  said 
stipulations  pay  to  the  person  or  persons  aforesaid,  in 
lieu  of  tlie  sum  required  to  make  up  the  said  annuity  of 

£ ,  such  a  sum  as,  when  added  to  the  annual  income 

actually  receivable  as  aforesaid,  mil  make  up  a  reduced 

clear  annual  sum  of  £ ;  and  the  said  annual  sums 

respectively  shall  be  considered  as  accruing  from  day  to 
day,  but  shall  be   paid  in   advance  by  equal  quarterly 

payments  on  the day  of ,  the day  of , 

the day  of ,  and  the day  of in  every 

year,  commencing  as  to  the  said  annuity  of  £ on  the 

of next,  and  commencing  as  to  the  said  reduced 

annuity  of  £ on  such  of  the  said  quarterly  days  as 

shall  occur  next  after  the  said  A.  B.  shall  cease  to  be 
entitled  to  such  full  pay  as  aforesaid,  but  no  allowance  or 
return  of  money  shall  be  made  in  respect  of  anything 
which  may  have  been  once  paid  under  the  present  clause 
if  the  said  annual  sums,  or  either  of  them  shall  cease  on 
any  other  day  than  one  of  the  said  quarterly  days. 

VI.  The  said  annual  sums  respectively  shall,  as  and 
when  the  same  shall  be  received  by  the  said  E.  F.  and 
G.  H.  or  the  sur^ivor  of  them  or  the  executors  or  admi- 
nistrators of  such  survivor  their  or  his  assigns,  be  paid 
b}'  them  or  him  to  the  said  C.  B.  for  her  separate  use 
independently  of  the  said  A.  B.  and  she  shall  not  have 
power  to  anticipate  the  same. 


PJUIOIDENT  OVI. 


SBPARATION 
DBED. 


12.— that  the 
trustees  shull 
pay  the  annuities 
to  the  wife  for 
her  separate 
use,  without 
power  of  anti- 
cipation ; 


VOL.  v. 


V  T 
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PRioiDEn  on. 


SIPARATIOB 


18.— that  the 
wile  shall  there- 
out, and  out  of 
the  proTision 
made  for  her  by 
her  settlement, 
pay  for  her 
board,  ftc,  and 
debts,  and  in- 
demnify husband 
therefrom ; 


14.— that  the 
husband  will 
pay  a  stated 
annual  sum, 
whilst  the 
son  shall  live 
with  his  mother; 


15.— that  the 
last-mentioned 
sum  shall  be 
applied  for  the 
maintenance 
and  education 
of  the  son ; 


VII.  The  said  G.  B.  shall^  out  of  the'^proTiBions  nuide 
for  her  by  the  said  indentures  of  settlement  hereinbdbre 
referred  to  and  by  these  presents  respectively  or  other* 
wise,  provide  and  pay  for  all  such  necessary  and  other 
board  lodging  clothing  ornaments  medical  attendance 
comforts  recreation  and  things  whatsoever  as  she  may 
now  or  hereafter  require  or  obtain,  and  shall  in  all 
respects  support  and  maintaCin  herself,  and  shall  pay  and 
discharge  all  the  debts  engagements  and  Uabilities  which 
she  may  incur  or  enter  into  in  respect  of  the  matters 
aforesaid  or  of  any  other  matters,  and  shall  indemnify 
the  said  A.  B.  his  heirs  executors  and  administrators 
therefrom,  and  from  all  actions  proceedings  costs 
damages  expenses  claims  demands  and  liability  on  ac- 
count thereof. 

Yin.  The  said  A.  B.  will  and  shall  during  his  life,  if 
the  said  L.  M.  B.  shall  so  long  remain  under  the  age  of 
twenty-one  years  and  reside  with  or  under  the  tutelage 
and  care  of  the  said  C.  B.,  and  if  the  said  C.  B.  shall  so 
long  perform  and  observe  the  said  stipulations  on  her 
part  herein  contained,  pay  to  the  said  £.  F.  and  6.  H.  or 
the  survivor  of  them  or  the  executors  or  administrators 
of  such  survivor  their  or  his  assigns  a  clear  yearly  sum  of 

£ ,  to  be  considered  as  accruing  from  day  to  day,  but 

to  be  paid  by  equal  quarterly  payments  on  the  days  here- 
inbefore appointed  for  payment  of  the  sums  required  to 

make  up  the  said  annuity  of  £ ,  and  the  first  payment 

on  account  thereof  (which  shall  be  a  payment  of  £ ) 

shall  be  made  on  the day  of 18 — . 

IX.  The  said  sum  of  £ shall  from  time  to  time,  as 

the  same  shall  be  received,  be  paid  over  to  the  said  C.  B. 
for,  and  shall  be  applied  by  her  in,  the  support  mainte- 
nance board  lodging  clothing  and  education  of  the  said- 
L.  M.  B.,  and  the  said  C.  B.  shall  and  will  thereout,  and 
without  any  further  assistance  from  the  said  A.  B.,  sup- 
port maintain  board  lodge  clotlie  and  educate  the  said 


MISCELLANEOUS   DEEDS.  691 

L.  M.  B.  in  a  suitable  manner^  and  supply  him  with  all    pbbcedkmt  cvi. 
things  necessaiy  or  proper  for  him,  and  shall  and  wiU  pay      skpI^ioh 
and  discharge  all  the  debts  and  liabilities,  if  any,  which  ^"°' 

he  may  contract  or  incur  for  necessaries  or  otherwise,  and 
shall  and  will  indemnify  the  said  A.  B.  there&om,  and 
from  all  actions  proceedings  costs  damages  claims  de- 
mands and  liability  on  account  thereof. 

X.  The   said    C.  B.   shall    and  will  henceforth  live  16.— that  the 

unTA   flnA.ll    ilVA 

separate    from    the    said    A.   B.,   and    shall    not    and  geparate  from 
will    not    seek    for    restitution   of    conjugal   rights,    or  ^^J^'^^^t* 
in  any  way  molest  annoy  or  interfere  with   the   said  him; 
A.  B. 

XI.  If  the  said  A.  B.  and  C.  B.  shall  be  reconciled  to  17.— that  if 
each  other  and  return  to  co-habitation,  or  if  their  mar-  shall  take  place, 
riage  shaU  be  dissolved  by  a  court  of  competent  jurisdic-  ^^%lf^  "^ 
tion  in  respect  of  an3i;hing  done  committed  or  suffered  by 

either  party  after  the  date  of  these  presents  (c),  then  and 
in  either  of  such  cases  the  covenants  agreements  and 
stipulations  hereinbefore  contained  shall  forthwith  become 
wholly  void,  except  in  respect  of  proceedings  for  a  breach 
thereof  previously  committed,  but  no  proceedings  shall 
be  commenced  or  prosecuted  by  or  on  behalf  of  either 
party  against  the  other  in  respect  of  any  cause  of  com- 
plaint which  now  exists  or  has  arisen  before  the  date  of 
these  presents,  and  every  offence  (if  any)  which  has  been 
committed  or  permitted  by  either  party  against  the  other 
shall  be  considered  as,  and  the  same  is  hereby,  forgiven 
and  condoned,  and  in  case  either  party  shall  hereafter 
commence  or  prosecute  any  proceeding  against  the  other 
in  respect  of  any  cause  of  complaint  which  may  hereafter 
arise,  no  offence  or  misconduct  which  has  been  committed 
or  permitted  before  the  execution  of  these  presents,  and 
.  no  act  deed  neglect  or  default  of  either  party  in  relation 
to  any  such  offence  or  misconduct,  shall  be  pleaded  or 


(c)  See  supra,  p.  670,  n. 
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rRKCKPKHT  cvi.   alleged  by  either  party  or  be  admissible  in  evidence.    Ik 

SEPARATIOV         WTINESB,  &C. 
DEID. 


AWARD  UHDXB 

LA5DS  OLAUSIS 

ACT. 


CVII. 

pRscBDiHT  CVII.  AWARD  bff  TWO  ARBiTRATOBS  Under  the  Lands  Clauses 

Consolidation  Act  (a). 

TO  ALL  TO  WHOM  these  presents  shaU  come,  We, 
A.  B.  of  &c,  and  C.  D.  of  &c.  [arbitrators],  send  greeting: 

1.  Recital  of       Whereas  by  an  agreement  dated  the dav  of 

agreement  for  r  t    r 

reference.  18 — ,  and  made  between  iparties]  [Recite  the  agreement 

2.  Tertat^m;      for  reference]  I  NOW  KNOW  YE  AND  THESE  PRE- 

SENTS WITNESS,  that  we  the  said  A.  B.  and  C.  D. 
having  taken  upon  ourselves  the  said  reference,  and  having 
previously  to  entering  upon  the  matters  referred  to  us  as 
aforesaid  made  and  subscribed  the  declaration  hereunto 
annexed,  and  nominated  and  appointed  in  writing  E.  F. 
of  &c,  to  be  the  umpire  to*  decide  upon  any  such  matters 
on  which  we  should  differ,  and  having  fully  and  dehber- 
ately  considered  the  said  matters  in  difference,  do  make 
this  our  award  in  writing  in  manner  following,  that  is  to 

—award  of  Say,  We  AWARD  AND  DETERMINE  that  the  SUm  of  £ IS 

puic  ate-money;  ^j^^  value  of  the  lands  and  hereditaments  containing 

required  by  the  said Railway  Company  and  coloured 

red  upon  the  plan  annexed  to  the  said  agreement,  a 
copy  whereof  is  annexed  to  this  our  award  and  signed 
by  us,  and  that  the  same  sum  shall  be  paid  by  the  said 

Railway  Company  for  the  purchase  by  them  of  the 

same  lands  and  hereditaments  and  the  inheritance  thereof 
in  fee  simple  in  possession  free  from  incumbrances:  And 

3.— aiKicompcn-  THAT  the  sum  of  £ shall  be  paid  by  the  said 

sation  money. 

(a)  See  ante,  vol.  XI.  4tb  ed.,  p.  56,  notes  to  Precedent  IX. 
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AWARD  UNDER 

LANDS  CLAUSRS 

ACT. 


Bailway  Company  as  and  by  way  of  compensation  for  the    ^mcidknt  cvir 

damage  which  will  be  sustained  by  the  said or  other 

the  owner  of  the  same  lands  and  hereditaments  by  reason 
of  the  severing  thereof  from  his  other  lands  or  otherwise 
injuriously  affecting  such  other  lands  by  the  exercise  of 
the  powers  of  The  Lands  Clauses  Consolidation  Act,  1846, 

or  the Bailway  Act,  18 — ,  or  any  Act  incorporated 

therewith.    In  witness,  &c.  (b). 


CVIII. 

AWARD  o/ compensation  money  and  o/ accommodation 
works  under  an  agreement  for   reference    betiveen 

LESSEES  of  COAL  MINES  and  a  RAILWAY  COMPANY. 

TO  ALL  TO  WHOM  these  presents  shall  come,  I,  A.  B. 
of  &c.  [umpire],  send  greeting:  Whereas  by  an  agreement 

dated  the day  of 18 — ,  and  made  between  C.  D. 

and  E.  F.  of  ic.  of  the  one  part,  and  the Bailway 

Company  of  the  other  part,  after  reciting  that  the  said 
C.  D.  and  E.  F.  were  possessed  of  a  certain  leasehold 

int-erest  in  certain  lands  and  collieries  situate  at in 

the  parish  of in  the  county  of ,  and  that  the 

said  Bailway  Company  required  for  the  purposes  of  their 
railway  portions  of  the  said  lands  and  collieries,  and 
had,  under  and  by  virtue  of  "  The  Bailway  Act, 


PRROBDSXT  CVIir. 


AWARD  OF 
OOXPXNSATION 

AND 
AOOOXXODATIOX 

WORKS 

TO  BE  XADK  BY 

A  RAILWAY 

COMPANY. 

1.  Recital  of 
agreement  for 
reference ; 


{b)  Arbitrators  appointed  under  the  Lands  Clauses  Consolidation  Arbitration 
Act  must,  before  entering  upon  the  arbitration,  appoint  an  umpire  under  the  L.O.C. 
(s.  27),  and  must  make  a  declaration  in  the  form  given  in  the   ^^^ 
33rd  section  before  a  justice  of  the  peace.     An  umpire  must  make 
a  similar  declaration  before  he  enters  upon  the  matters  referred  to 
him.    The  costs  of  the  arbitration  are  borne  by  the  railway  com- 
pany, unless  the  arbitrators  award  a  less  sum  than  was  offered  by 
the  company,  in  which  case  each  party  bears  his  own  costs,  and 
those  of  the  arbitrators  are  borne  by  them  equally  (s.  34). 
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AWARD  OP 
COMPENSATION 

AND 
AOCOXXODATION 

WORKS 

TO  BI  XADl  BT 

A  RAILWAY 

OOXPANT. 


pRKCKDiNT  cviii.   18 — /*  takcii  possessloii  of  a  portion  of  the  said  lands  and 

collieries ;   And  also  reciting  that  an  oflfer  of  a  certain 
amount  of  compensation  for  and  in  respect  of  the  said 
portions  of  the  said  lands  and  collieries  so  required  and 
taken  as  aforesaid  had  been  made  by  the  said  Bailwaj 
Company  to  the  said  C.  D.  and  E.  F.  but  had  not  been 
accepted^  and  that  disputes  had  arisen  between  them 
and  the  said  Railway  Company  respectively  as  to  the 
amount  of  compensation  to  be  paid  by  the  said  Railway 
Company  to  the  said  CD.  and  E.  F.  for  the  portions 
of  the  said  lands  and  collieries  so  required  and  taken 
as  aforesaid,  and  for  the  damage  resulting  from  the  same 
being  so  taken ;  And  also  reciting  that  certain  proceedings 
had  been  taken,  and  that  a  jury  was  duly  summoned  and 
impanneled  under  and  in  accordance  with  the  provisions 
of  the  statute  in  that  case  made  and  provided,  to  detennine 
the  said  differences  and  amount  of  compensation  to  be 
paid  as   aforesaid,  before   which  jury  the   said  parties 
thereto  attended  together  with  their  counsel  solicitors 
and  witnesses  whereby  certain  costs  had  been  incurred; 
It  is  by  the  agreement  now  in  recital  witnessed  that  it 
was  agreed  and  declared  that  it  be  referred  to  X.  of  kc. 
and  Y.  of  &c.  to  determine  the  amount  of  compensation 
to  be  paid  by  the  said  Railway  Company  to  the  said  C.  D. 
and  E.  F.  for  and  in  respect  of  the  taking  of  the  said 
portions  of  the  said  lands  and  collieries  so  required  and 
taken  by  the  said  Railway  Company  as  aforesaid,  and 
also  for  and  in  respect  of  all  damage  by  severance  and 
otherwise  resulting  to  the  said  C.  D.  and  E.  F.  by  reason 
of  the  said  portions  of  the  said  lands  and  collieries  being 
so  taken  as  aforesaid,  and  to  which  they  would  be  entitled 
under  the  provisions  of  the  said  Act  and  the  several  Acts 
incorporated  therewith  ;  and  also  to  determine  the  com- 
munications under  and  over  the  said  railway  necessaiy  or 
proper  for  the  future  working  of  the  said  collieries  by  the 
said  C.  D.  and  E.  F.,  so  far  as  the  same  were  rendered 
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▲WARD  OP 
OOXPBKSATION 

AND 
AOOOXMODATIOR 

WORKS 

TO  BK  XADl  BT 

A  RAILWAY 

OOXPAITT. 


necessary  by  the  said  portions  of  the  said  lands  and  col-  preokdknt  cvm. 
lieries  being  required  and  taken  by  the  said  Bailway 
Company  as  aforesaid,  (including  bridges  and  viaducts  and 
retaining  walls,  if  any),  and  which  the  said  Bailway  Com- 
pany might  be  compelled  to  erect  and  provide  under  and 
by  virtue  of  the  provisions  of  the  said  Act  and  of  "  The 
Bailway  Clauses  Consolidation  Act,  1846,"  incorporated 
therewith,  all  which  said  communications  should,  when  so 
determined  upon  and  awarded,  be  erected  and  provided  by 
the  said  Bailway  Company ;  And  it  was  thereby  further 
agreed  that,  if  the  said  arbitrators  or  the  umpire  there- 
inafter mentioned  should  be  of  opinion  that  any  accom- 
modation works  other  than  such  as  were  thereinbefore 
specified  should  be  required  for  the  working  of  the  said 
collieries  by  the  said  C.  D.  and  E.  F.,  and  should  have 
been  rendered  necessary  by  the  taking  of  the  said  portions 
of  the  said  lands  cmd  collieries  by  the  said  Bailway  Com- 
pany, they  or  he  should  award  and  determine  and  should 
state  separately  in  their  or  his  award  the  amount .  of 
compensation  in  money  to  be  paid  by  the  said  Bailway 
Company  to  the  said  C.  D.  and  E.  F.  in  respect  of  the 
cost  thereinto  them  the  said  C.  D.  and  E.  F.;  And  it  was 
thereby  further  agreed  that,  if  the  said  arbitrators  should 
be  unable  to  agree  upon  any  of  the  matters  and  things 
thereby  left  to  their  determination  and  award,  the  same 
should  be  left  to  the  final  determination  umpirage  and 
award  of  me  the  said  A.  B. ;  and  it  was  thereby  further 
agreed  that  all  the  costs  and  expenses  so  incurred  as  afore- 
said by  reason  of  the  proceedings  which  had  been  thereto- 
fore so  tkken  as  aforesaid  for  ascertaining  the  amount  of 
compensation  by  the  verdict  of  a  jury  should  be  taken  to 
be,  and  were  to  be  considered  as  if  the  same  had  been^ 
incurred  in  and  formed  a  portion  of  the  costs  of  the  said 
reference,  and  that  all  such  costs  and  all  the  costs  of  and 
incident  to  the  said  reference  arbitration  umpirage  and 
award  should  be  subject  to  the  provisions  of  the  34th 


^ 
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PRKCEDE17T  OVIII. 

AWARD  OP 
OOMPKNSATIOR 

AND 
AOCOXMODATIOM 

WORKS 

TO  Bl  XADI  BT 

A  RAILWAY 

00MPA5T. 


2. — of  arbitra- 
tors being 
nnable  to  agree. 


3.  Testatam: 


— finding  of 
lessee's  interest ; 


4. — award  of 
purchase  and 
compensation 
money ; 


section  of"  The  Lands  Clauses  Consolidation  Act,  1845," 
and  that,  for  the  purposes  of  the  said  costs  and  expenses 
so  incurred,  the  said  reference  should  be  considered  and 
taken  to  have  been  a  reference  under  and  by  virtue  of 
the  provisions  of  the  said  last-mentioned  Act ;  And  it 
was  also  thereby  further  agreed  that  the  said  arbitrators 
and  the  said  umpire  respectively  should  not  be  attended  by 
counsel  or  solicitor,  and  that  no  witnesses  except  such, 
if  any,  as  might  be  required  to  prove  the  nature  of  the 
interest  of  the  said  C.  D.  and  £.  F.  should  be  examined 
before  them  :  And  whereas  the  said  X.  and  Y.  have  been 
unable  to  agree  upon  the  several  matters  and  things  left 
to  their  determination  and  award  in  consequence  whereof 
the  said  matters  and  things  are  left  to  my  final  deter- 
mination umpirage  and  award  :  NOW  KNOW  YE  AND 
THESE  PRESENTS  WITNESS,  that  I  the  said  A.  B. 
having  taken  upon  myself  the  charge  of  the  said  um- 
pirage, and  having  inspected  and  made  a  survey  of  the 
said  lands  and  collieries,  and  having  inquired  into  and 
ascertained  the  nature  of  the  interest  of  the  said  C.  D. 
and  E.  F.  in  the  same,  and  having  fully  and  deliberately 
considered  the  said  matters  in  difference,  do  make  this 
my  umpirage  and  award  in  writing  concerning  the  pre- 
mises in  manner  following,  (that  is  to  say) :  I  find  and 
DETERMINE  that  the  said  C.  D.  and  E.  F.  are  possessed 
of  and  entitled  to  the  said  lands  and  collieries  for  the 

residue  of  a  certain  term  of years  commencing  from 

the day  of 18 — :  And  I  do  award  order  and 

determine  that  the  said  Railway  Company  shall  pay  to 
the  said  C.  D.  and  E.  F.  their  executors  or  admihistrators 

the  sum  of  £ for  and  in  respect  of  the  taking  of  the 

said  portions  of  the  said  lands  and  collieries  so  required 
and  taken  by  the  said  Railway  Company  as  aforesaid,  and 

also  the  sum  of  £ for  and  in  respect  of  all  damage 

by  severance  and  otherwise  resulting  to  the  said  C.  D. 
and  E.  F.  by  reason  of  the  said  portions  of  the  said  lands 
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and  collieries  being  so  taken,  and  to  which  they  would  be  pmcedekt  ovm. 
entitled  under  the  provisions  of  the  said  first-mentioned       award  of 
Act,  and  the  several  Acts  incorporated  therewith :  And  I  ^„p 

FUBTHER  AWARD  Order  and  determine  that  the  said  Rail-  acoommodatioh 

WORKS 

way  Company  shall  make  and  maintain  a  substantial  and    to  be  xadb  bt 

A  HATIiWAT 

efficient  bridge  over  the  said  line  of  railway  at  the  letter       coxpakt. 

on  the  plan  hereunto  annexed,  of  the  width  of 6.— and  of 

feet  at  least,  from  or  neai-  the  pits  of  the  said  C.  D.  and  ^i^^^  ^>^f' 

'  -^  modation  works. 

E.  F.  on  the side  of  the  said  railway,  and  which  are 

marked on  the  said  plan,  to  the  lands  of  the  said 

C.  D.  and  E.  F.  on  the  side  of  the  said  line  of 

railway,  for  the  use  of  the  said  C.  D.  and  E.  F.  their 
executors  administrators  and  assigns  during  their  said 
term  estate  and  interest  in  the  said  collieries,  and  another 
substantial  and  efficient  bridge  over  the  said  line  of  rail- 
way at  the  letter  on  the  said  plan,  of  the  width  of 

feet  at  least,  from  or  near  the  pits  of  the  said  C.  D. 

and  E.  F.  on  the side  of  the  said  railway,  and  which 

are  marked on  the  said  plan,  to  the  lands  of  the  said 

C.  D.  and  E.  F.  on  the  side  of  the  said  line  of 

railway,  for  the  use  of  the  said  C.  D.  and  E.  F.  their 
executors  administrators  and  assigns  dmdng  their  said 
term  estate  and  interest  in  the  said  collieries ;  and  that 
the  said  Railway  Company  shall  make  and  maintain  a 
substantial  and  efficient  culvert  under  the  said  line  of 
railway  of  sufficient  dimensions  at  or  near  the  aforesaid 

pits  marked on  the  said  plan  to  the  lands  of  the  said 

C.  D.  and  E.  F.  on  the side  of  the  said  line  of  rail- 
way, for  carrying  oflf  and  conveying  the  water  from  the 

said  lands  on  the  said  side,   and  also  the  water 

drawn  or  pumped  from  and  out  of  the  said  last-mentioned 

pits,  to  the  said  lands  on  the side  during  the  said 

term  estate  and  interest  of  the  said  C.  D.  and  E.  F. 
their  executors  administrators  or  assigns  in  the  said 
collieries :  All  which  said  works  I  do  award  and  deter- 
mine to  be  necessary  and  proper  for  the  future  working 
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pRiosDiOTovin.   of  the  said  collieries  by  the  said  C.  D.  and  E.  F.,  and  to 

be  rendered  necessary  by  the  said  portions  of  the  said 
lands  and  collieries  being  required  and  taken  by  the  said 
Hallway  Company  as  aforesaid :  And  I  hereby  declare 
that  the  said  plan  hereunto  annexed  and  on  which  I  have 
written  my  name  shall  form  and  be  referred  to  as  part  of 


AWAKD  OP 
0OMPBV8ATIOH 

AMD 
AOOOXMODAnON 

WORKB 

TO  Bl  XADK  BT 

A  BAILWAT 

con  PANT. 


this  my  award.    In  witness,  &c. 


PBIOBDIirf  dx. 

AWARD  BKTWBBV 
YBVDOR  AHD 
PUB0HA8BR. 


1.  Redialof 
disputes  haring 
ariBen  respecting 
an  estate: 


2.—ot  sabmis- 
sion  to  arbitra- 
tion; 


CIX. 

AWARD  on  a  submission  to  arbitration  by  a  vendor 

and  PURCHASER  (a). 

TO  ALL  TO  WHOM  these  presents  shall  come,  I, 
A.  B.  of  &c.  [arbitrdtor],  send  greeting :  Whereas  divers 
disputes  and  differences  have  arisen  between  C.  D.  of  &c. 
and  E.  F.  of  &c.  (assignees  of  the  estate  and  effects  of 
X.  Y.  of  Sec),  and  G.  H.  of  &c.,  respecting  a  certain  estate 
situate  at ,  in  the  county  of ,  agreed  to  be  pur- 
chased by  the  said  G.  H.  of  the  said  X.  Y.,  and  an  action 
of  ejectment  has  been  brought,  and  some  proceedings  had 
therein  :  And  whereas,  in  order  to  put  an  end  to  the  said 
differences  and  disputes  and  to  the  said  action,  the  said 
C.  D.  and  E.  F.  and  the  said  G.  H.,  by  an  agreement 

under  their  respective  hands  and  seals,  dated  the 

day  of 18 — ,  covenanted  with  each  other  to  abide  by 

and  perform  the  awai*d  and  determination  of  me  the  said 
A.  B.  concerning  the  matters  so  referred  or  agreed  to  be 
referred  as  aforesaid,  or  any  of  them,  so  as  I  the  said 
A.  B,  should  make  my  award  in  writing  under  my  hand 


(a)  See  supra,  vol.  11.  4th  ed.,  p.  121  et  seq.,  notee  to  IVecedent 
XXII, 
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and  seal,  ready  to  be  delivered  to  the  said  parties  in  dif-    i-wsckdent  ck. 
ference  or  either  of  them  who  should  desire  the  same,  on  awabix  betwien 
or  before  the day  of 18 — ,  or  on  or  before  such      purchaser. 


farther  day  as  I  the  said  A.  B.  should  ultimately  appoint 
and  signify  by  a  memorandum  in  writing  under  my  hand  to 
be  indorsed  on  the  said  agreement,  it  being  thereby  agreed 
that  I  the  said  A.  B.  should  have  power  by  such  memo- 
randum as  aforesaid  to  enlarge  the  time  for  making  my 
award  as  I  should  think  proper,  and  that  the  costs  of  the 
said  ejectment  should  be  in  the  discretion  of  me  the  said 
A.  B.,  and  that  I  should  award  to  whom  and  by  whom 
the  same  should  be  paid,  and  that  it  should  be  lawful  for 
me  the  said  A.  B.  from  time  to  time  to  make  a  separate 
award  or  separate  awards  as  to  all  or  any  of  the  matters 
in  difference  between  the  said  parties,  and  which  award  or 
awards  should  be  observed  without  waiting  for  any  further 
award,  or  the  final  award  concerning  the  other  matters  in 
difference,  and  notwithstanding  such  other  matters  should 
not  be  determined :  And  whereas  by  a  memorandum  in  8.— o£  the  arbi- 
writing  under  my  hand,  indorsed  on  the  said  agreement  enlarged  the* 

dated  the  day   of  18—    I   did  enlarge  the  tlTawiT*^ 

time  for  making  my  award  under  the  said  reference  to  the 

day  of then  next:  NOW  KNOW  YE  AND  4.  Testatum; 

THESE  PEESENTS  WITNESS,  that  I  the  said  ISifJ^L*!" 
A.  B.,  having  taken  upon  myself  the  said  arbitration,  ^^ywice; 
and  having  heard  and  duly  perused  and  considered  the 
allegations  with  papers  and  vouchers  of  both  the  said 
parties  brought  before  me  concerning  the  premises,  do  by 
this  writing  under  my  hand  and  seal  make  my  award  and 
final  determination  concerning  the  premises  in  manner 
following,  (that  is  to  say) :  I  do  hereby  award  and 
direct  that  the  title  to  the  said  estate  shall  be  accepted  by 
the  said  G.  H.  as  it  stands,  and  that  the  several  drafts  of 

conveyance,  signed  with  my  name  on  the day  of  this 

instant  month  of as  being  the  drafts  referred  to  by 

this  my  award,  shall  be  engrossed  at  the  expanse  of  the 
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PRBCEDBVT  cix.    gaid  G.  H.,  aiid  the  engrossments  shall  he  delivered  to  the 

AWARD  BBTWBBir  sald  C.  D.  and  E.  F.  on  or  before  the  day  of 

puRCHAOTiu*      next,  and  that  the  said  C,  D.  and  E.  F.  shall  execute  and 

cause  the  same  to  be  executed  by  the  conveying  parties 

on  or  before  the day  of next,  at  which  day  the 

same  shall  be  deposited  in  the  office  of  Messrs. in 

,  to  be  delivered  to  the  said  G.  H.  on  his  making  the 

6.  Further  payment  hereinafter  mentioned ;  Axd  I  do  hereby  fur- 
mlnforpurchMo  '^^^^  AWARD  and  direct  that  the  said  G.  H.  shall,  on  the 
money  and  ^^^ (Jay  Qf next,  at  the  said  office  of  Messrs. 

interest ;  ^  ^ 

,  pay  the  sum  of  £ ,  and  interest  on  the  said  sum 

of  £ after  the  rate  of  £5  per  cent,  per  annum,  to 

be  computed  from  the day  of 18 — ,  to  the  said 

CD.  and  E.  F. ;  and  I  direct  them  to  receive  the  same 
accordingly  in  satisfaction  of  all  claims  in  respect  of  the 
purchase  money  for  the  jjm-chase  of  the  said  estate,  and 
interest ;  and  I  direct  that  the  deposits  paid  on  the  pur- 
chase of  the  said  estate  to  Messrs. of ,  amount- 
ing altogether  to  the  sum  of  £ ,  shall  be  paid  and 

6.  FurUier  belong  to  the  said  C.  D.  and  E.  F. :  And  I  do  hereby 
a^rnrd  as  to  FURTHER  AWARD  and  direct  that  the  rents  and  profits  of 

the  said  estate  which  have  accrued  due  since  the  

7.  Further  day  of 18 —  shall  belong  to  the  said  G.  H. :  And  I 

action  of  eject-  ^^  FURTHER  AWARD  and  dii'cct  that  tlie  Said  action  of 
ment  and  certain  ejectment   shall  be   discontinued,  and  all  costs  of  the 

plaintiff,  to  be  taxed  by  the  proper  officer,  shall  be  paid 

by  the  said  G.  H.  to  the  said  Messrs. ,  on  or  before 

the  day  of next,  and  that  the  said  G.  H.  shall 

pay  his  own  costs  in  the  said  action  of  ejectment ;  and 
I  direct  that  tlie  costs  of  valuation  of  part  of  the  said 

estate  made  by  the  said  Messrs. ,  and  of  the  opinion 

of  ,  shall  be  paid  by  the  said  C.  D.  and  E.  F. : 

8.  Further  And  I  DO  HEREBY  FURTHER  AWARD  and  direct  that  each 
oTawiri*^^^**^  party  shall  bear  and   pay  his  own  costs  attending  the 

reference  made  to  me,  except  the  costs  of  this  my  award, 
and  that  the  expenses  of  this  my  award  shall  be  paid  in 
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manner  following,  (that  is  to  say),  one  third  part  thereof   pmo»p"wt  ax. 
by  the  said  CD.  and  E.  F.,  and  the  two  other  third   award  bbtwbih 
parts  thereof  by  the  said  G.  H.  (6).     In  witness,  &c.  pusohasxb. 


ex. 


STATUTORY  DECLABATION  as  to  identity  0/ par- 
cels, and  as  to  the  persons  in  whose  possession  such 
parcels  have  continued  during  a  specified  period  («). 


I,  A.  B.  OF 
follows : — 

1.    I   AM  — 


•,  do  solemnly  and  sincerely  declare  as  — 


P&BOEDENT  OX. 

STATUTORY 
DKCLARATION  AS 
TO  IDBNTITT  OF 
PARCBL8. 


1.  Declaration. 

—  years  of  age,  and  have  for  a  i)eriod  of  2.  As  to  de- 

years  last  past,  resided  in  the  neighbourhood  of  ledge  of  the 

,  and  have  for  upwards  of years  past  been  well  JSemd  to 

acquainted  with  a  freehold  and  copyhold  estate,  known  as 

,   and  situate   in   tlie  parish  of  aforesaid,   a 

portion  whereof  comprising  the  several  parcels  of  land 
delineated  in  the  plan  now  produced  to  me,  marked  A., 

and  therein  coloured \or  described  in  the  schedule 

hereto],  has  been  lately  contracted  to  be  sold  to  X.  Y., 
of  &c. 

2.  I  verily  believe,  and  have  no  doubt,  that  the  several 
closes  of  land  so  contracted  to  be  sold  to  the  said  X.  Y., 
are  part  of  the  lands  which  were  comprised  in  and  con- 
veyed to  W.  Z.  of  &c.,  by  an  indenture  dated  the 

day  of ,  and  expressed  to  be  made  between  [jparUes'], 


8.  As  to  identity 
of  such  parcels 
with  those  men- 
tioned in  a 
particahu*  con- 
Teyance. 


(6)  Ajb  to  the  power  of  an  arbitrator  to  award  costs,  see  supra, 
voL  n.  4th  ed.,  p.  125,  note,  and  Southampton  Ga%  Co,  v.  Southamp- 
ton  Guardians,  2  Q.  B.  D.  371. 

(a)  As  to  statutory  declarations  relatiug  to  identity  of  parcels, 
see  Dart,  Y.  &  P.  vol.  I.  5th  ed.,  pp.  148,  149,  and  supra,  voL  I. 
4th  ed.,  pp.  557  ot  seq.,  and  611. 
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pRioiDBVT  OX.  the  description  in  which  indenture  I  have  carefully  read 

STATUTOBT  previottsly  to  making  this  declaration. 

TO  iPBVTiTT  OF  ^'  DuBiNO  thc  tiuxc  I  have  known  the  said  estate^  as 

PAWTKLs.  aforesaid,  the  said  several  closes  of  land  so  contracted  to 


4.  Ab  to  the        be  sold  have  been  the  property  of,  or  been  in  the  posses- 

posMssion  And 

rooeipt  of  rents     sion  of  L.  M.,  N.  O.  and  P.  Q.  successively,  namely,  of 

dun^  ihT*     ^^  ^^^  ^'  ^^^  ^^  y®^^  —  ^  ^®  y®^  — »  [^"^  ^ 

^^d^T         ^^^'    ^^  ^^^'^  respective    persons   have  during  such 
rant's  knowledge  respective  periods,  as  I  verily  believe,  been  in  the  free 

extends.  j        •    .   .    ,  .  ,        .  .  .   . 

and  unmterrupted  possession  and  enjoyment,  or  receipt 
of  the  rents  and  profits  of  such  several  closes  of  land  and 
premises  with  the  appurtenances  thereof.  And  I  make 
this  declaration,  conscientiously  believing  the  same  to  be 
true,  and  by  virtue  of  the  provisions  of  an  Act  made  and 
passed  in  the  sixth  year  of  the  reign  of  His  late  Majesty, 
King  William  the  Fourth,  intituled  '^  An  Act  to  repeal  an 
Act  of  the  present  Session  of  Parliament,  intituled  *  An 
Act  for  the  more  effectual  aboHtion  of  oaths  and  affirma- 
tions taken  and  made  in  various  departments  of  the  state 
and  to  substitute  declarations  ^  lieu  thereof,  and  for 
the  more  entire  suppression  of  voluntary  and  extra- 
judicial oaths  and  affidavits,'  and  to  make  other  provisions 
for  the  abolition  of  unnecessary  oaths." 
Deglabed  at,  &c. 


k- 
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CXI. 

STATUTORY  DECLARATION  as  to  Pedigree  (a),  prbokdbnt  oxi. 

I.,  L.  B.,  OF ,  spinster,  do  solemnly  and  sincerely  deglakatiow  as 

declare  as  follows  :—  ^  pediorwb. 


1.  I  AM years  of  age,  and  am  one  of  the  children  i.  Declaration : 

of  the  late  A.  B.,  of ,  by  B.  B.,  his  wife,  formerly  Ha^^fde"!^' 

B.  K.,  spinster,  who,  as  I  have  been  informed  and  believe,  clarant's  parents; 
were  married  in  the  parish  church  of ,  on  the 

day  of .     The  said  A.  B.  and  B.  B.  are  the  persons 

respectively  referred  to  in  the  marriage  certificate  pro- 
duced to  me  at  the  time  of  making  this  declaration  and 
marked  with  the  letter . 

2.  I  HAVE  always  understood  and  believe  that  the  said  8.-^  to  the 
A.  B.  had  three  children  and  no  more  by  the  said  B.  B.,  mamage; 
namely,  two  sons,  named  respectively,  D.  and  E.,  and  one 
daughter,  being  myself. 

8.  The  said  D.  B.  was,  as  I  have  always  understood,  4.— that  one  of 

'       %      t  *       t  t>  ta   t  1  ^         Bucli  children  has 

bom  at ,  m  the  kingdom  of  Italy,  on  the day  not  been  heard 

of .     In  the  year  18—,  he  sailed  for  Australia,  in  ""H^  ^ 

the  ship ,  from  Liverpool,  since  which,  no  tidings  of  heiieved  to  have 

-      ,  ,  died  a  bachelor 

him  have  ever  been  received  by  any  of  his  family,  and  I  and  inteatate; 
verily  believe  him  to  be  dead,  and  that  he  died  a  bachelor 
and  intestate. 

4. 1  HAVE  been  informed  and  believe  that  the  said  E.  B.  5.— as  to  the 

was  bom  at ,  on  the day  of .  He  was  married  ^SI^Mothcr 

only  once,  namely,  to  F.  B.  formerly  F.  M.,  spinster,  with  °^  '^^  chUdien; 
whom  he  intermarried  on  the day  of ,  at  the 


(a)  As  to  statutory  declarations  relating  to  matters  of  pedigree 
see  Dart,  Y.  &  P.  vol.  I.  4th  ed.,  pp.  347  et  seq. 
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PBBOKDBHT  CXI. 


STATU TORT 

DBOLARAXIOK  AS 

TO  PlDiaRKK. 


6. — as  to  the 
failure  of  ibbuo 
of  the  last-men- 
tioned marriage; 


7. — as  to  the 
death  of  one  of 
the  trustees  of 
the  settlement 
made  on  the 
last-mentioned 
marriage. 


parish  church  of ,  as  I  know  from  having  been  pre- 
sent at  the  marriage.     The  said  E.  B.  lived  between  the 

years and at ,  and  he  lived  there  from  some 

time  in  the  year  — 
occurred  on  the  — 


—  till  the  time  of  his  death,  which 

—  day  of ,  at  .     The  said 

£.  B.  is  the  person  of  that  name  mentioned  in  the  three 
several  certificates  of  baptism,  marriage,  and  burial,  now- 
produced  to  me,  and  marked  with  the  letters , 

and respective^.     The  said  F.  B.  is  still  living  and 

resides  at . 


5.  There  was  issue  of  the  marriage  of  the  said  £.  B. 
and  F.  B.  one  child  only,  named  G.,  who  was  bom  on  the 

day  of ,  and  died  on  the day  of ,  at 

the  age  of years  (6),  and  without  having  been  married. 

The  said  G.  B.  is  the  person  of  that  name  mentioned  in 
the  certificates  of  baptism  and  burial  now  produced  and 

shown  to  me  and  marked  with  the  letters and 

respectively. 

6.  I  KNEW^  and  was  well  acquainted  with  H.  L.,  one  of 
the  trustees  of  the  settlement,  made  on  the  marriage  of  the 
said  E.  B.  and  F.  B.,  who  resided  and  died  in  the  month  of 

,  at .     The  paper  writing  now  produced  to  me 

marked ,  is  a  certificate  of  his  burial.    And  I  make, 

Isupra,  p.  702.] 


(6)  Semble,  an  infant. 
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CXII. 

NOTICE  to  QUIT  hy  landlord  to  tenant /rom  year      pbkjedikt  cxn. 

to  year,  foticb  to  quit. 


I  THE  UNDERSIGNED  A.  B.  of  &c.  [landlord]  (a),  hereby 
give  you  notice  to  quit  and  deliver  up  to  me  on  the 

day  of  — —  next,  [or  at  the  expiration  of  the  year 

of  your  tenancy,  which  will  expire  at  or  next  after  the 
end  of  half  a  year  from  the  time  of  your  being  served 
with  this  notice  (6)  ]  the  possession  of  all  that  farm  and 

premises  called  — -  Farm,  situate  in  the  parish  of , 

in  the  county  of ,  held  by  you  of  me  as  tenant  from 

year  to  year.     Dated  this day  of 18 — . 

To  C.  D.  [tenant]. 


(a)  If  given  by  an  agent,  the  words  "  As  the  agent  for  and  on  Notice  to  quit 

behalf  of  your   landlord of ,  in  the  county  of  f^^^  ^  ^ 

j"  should  be  here  inserted.    See,  however,  Jones  v.  Phipptf, 

L.  B.  3  a  B.  567. 

(6)  "Where  the  commencement  of  the  tenancy  is  not  known,  it  is  Manner  in  which 
better  to  use  the  words  between  brackets,  instead  of  stating  the  par-  a  notice  to  qnit 
ticnlar  day,  as  a  notice  to  deliver  up  the  tenancy  on  a  wrong  day,      ^  <*  *^  given, 
being  lees  than  the  half-year,  is  bad,  and  a  notice  given  in  general 
terms,  as  in  the  text,  has  been  decided  to  be  a  good  notice.  See  Doe 
d.   WilUamB  v.   Smith,  5  Ad.   &  EU.  350;   compare  Sandhill  v. 
Franklin,  L.  R  10  C.  P.  377. 


VOL.    v.  Z  Z 
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CXIII. 

ruBoiDiHT  onii.  NOTICE  by  lessee  to  lessor  of  intention  to  detebmike 

or  DBTBRxmiNa 

M^^^'  IN  PURSUANCE  of  a  power  contaiiied  in  an  indenture 
of  lease  dated  the day  of 18 — ,  and  made  be- 
between  you  of  the  one  part  and  me  the  undersigned 
A.  B.  of  &c.  [lessee]  of  the  other  part,  I  hereby  give  you 
notice  that  I  intend  to  determine  the  said  lease  on  the 

day  of 18 — ,  and  that  I  shall  deliver  up  to 

you  the  possession  of  the  premises  therein  comprised  on 

the  same  day.     Dated  this day  of 18 — . 

To  C.  D.  [lessor']. 


TO  EXBOUTOR. 


CXIV. 

PRBCBDKHT  oxiv.         NOTICE    6j/  PURCHASER  of  a  LEGACY   tO  SURVIVING 
Honoi  BY  EXECUTRIX. 

PUROHASIR  OF 

LBOAOT        I,  THE  UNDERSIGNED  A.  B.  of  &c.  [puTchoser],  hereby 

give  you  notice  that  by  an  indenture  dated  the 

day  of  18 — ,  and  expressed  to  be  made  between 

[parties],  the  legacy  of  £ bequeathed  to  the  swd 

E.  F.  by  the  will  of  X.  Y.  of  &c.,  deceased,  of  which  you 
are  the  surviving  executrix,  has  been  assigned  to  me  my 
executors  administrators  and  assigns  absolutely,  and  I 
require  you  to  pay  the  same  to  me.     Dated  this 

day  of 18 — . 

To  C,  D.  [executrix]. 
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cxv. 


NOTICE  by  the  purchaser  of  a  reversionary  interest 


PRECBDBXT  CXV 


m  a  SHARE  of  CONSOLS  to  the  trustees  of  a  marriage         hotiot 

.  BT  PUROHASBR 

settlement   (a).  OPRBVBMIONARr 


INTBRE8T. 


I,  THE  UNDERSIGNED  G.  H.  of  &c.  [purchoser],  hereby 
give  you  notice  that  by  an  indenture  dated  the 
day  of 18 — ,  and  expressed  to  be  made  be- 
tween [paHies],  all  that  the  one  equal  undivided  fifth 
part  or  share  of  the  said  D.  B.,  one  of  the  children  of 

A.  B.  of  &c.,  and  C.  B.  his  wife,  in  the  sum  of  £ 

£3  per  Cent.  Consolidated  Bank  Annuities,  now  standing 
in  your  names,  as  trustees  of  the  settlement  made  upon 
the  marriage  of  the  said  A.  B.  and  C.  B.,  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of  England,  was 
assigned  by  the  said  D.  B.  to  me  my  executors  adminis- 
trators and  assigns  absolutely  (b),  subject  to  the  successive 
life  interests  therein  of  the  said  A.  B.  and  C.  B.     Dated 

this day  of ,  18 — . 

To  C.  D.  and  E.  F.  [trustees]. 


(a)  Notice  should  always  be  given  to  the  trustees  of  a  marriage  Notice  should  be 
settlement  or  other  instrument  on  any  sale  or  mortgage  of  a  rever-  ^^^^  ?^  *^**  °^ 
sionary  interest  in  personalty,  in  order  to  prevent  any  subsequent  interests  in 
purchaser  or  mortgagee  gaining  priority  by  giving  a  prior  notice  to  personalty. 
the  trustees.     See  Dearie  v.  Hall,  3  Buss.  24 ;   and  Loveridge  v. 
Cooper,  3  Buss.  1 ;  and  supra,  vol.  IL  4th  ed.,  pp.  654  to  661,  note; 
and  the  note  to  Eyall  v.  Bowles,  Tudor,  L.  0.  Eq.  vol.  II.  4th  ed, 
at  p.  794. 

(6)  This  form  can  readily  be  adapted  to  the  case  of  a  mortgage. 
See  Precedent  OXVII.  infra. 
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xMISCELLANEOUS   DEEDS. 


PRCCEDXHT 
CXYI. 


VOTICC  BT 

X0RT0AGKK8  OF 

INTIIfTION  TO 

XZBBCISS    POWSR 

OP  BALK. 


CXVI. 

NOTICE    to   MORTGAGOR  by   SURVIVING   MORTGAGEES  icitk 

POWER  of  SALE,  of  intention  to  exercise  power  of 
SALE  if  all  PRINCIPAL  money  and  interest  is  7iot 
paid  by  a  given  day, 

AVE,  A.  B.  of  &c.  and  C.  D.  of  &c.  as  the  surviving 

mortgagees  under  an  indenture  dated  the  day  of 

18 — ,  and  expressed  to  be  made  between  [parties], 

hereb}'^  require  you  to  pay  off  the  principal  money  and 
interest  therebv  secured  and  our  costs  on  or  before  the 

day  of 18 — ,  [a  day  not  less  than calendar 

months  from  the  seirice  of  the  notice  according  to  the 
time  req^iired  by  the  mortgage],  and  we  hereby  give  you 
notice  that,  unless  all  the  said  principal  money  interest 
and  costs  are  paid  on  or  before  that  day,  we  shall  sell 
the  hereditaments  and  premises  comprised  in  the  said 
indenture  under  the   power  of  sale  therein   contained. 

Dated  the day  of 18—. 

To  E.  F.  [mortgagor]. 


CXVII. 


PRXCBDXRT 
OXYII. 


NOTICE  by  a  second  mortgagee   to  a  first  mort- 
gagee. 


KOTICX  BT  A-rki»ori 

BBcoND  TO  FIRST   I,  THE  UNDERSIGNED  A.  B.,  of  &c.  [second  mortgagee], 

-  Jl 1 hereby  give  you  notice  that  by  an  indenture  dated  the 

day  of 18 — ,  and  expressed  to  be  made  between 


[parties],  the  hereditaments  and  premises  situate  in  the 
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parish  of in  the  county  of ,  and  now  in  mortgage       prbckdkkt 


oxvii. 


to  you,  were  conveyed  and  assured  unto  and  to  the  use  of 

,      .  J  .  ri  1?  ^  /•  •  KOTICM  BT  SECOND 

me  my  heirs  and  assigns  [by  way  of  mortgage  for  securing        ^  ,1^8, 

the  sum  of  £ and  interest  (a)  ]  subject  to  your  mort-       mqrtqaqm. 

gage  thereon.     Dated  the day  of 18 — . 

To  CD.  [first  mortgagee^. 


CXVIII. 
PETITION  to   the  comaiissioners  of  the  treasure  in       ^mcimitt 

*'  OXVIII. 

case  of  an  escheat.  

/  piTinoir  i» 

To  the  (Right  Honourable  the  Lords  Commissioners  <^«  <>'  «ch«at. 
of  her  Majesty's  Treasury. 
The  Humble  Petition  of  A.  B.  of  &c. 
Sheweth, 

That  C.  D.,  late  of  &c.,  was  illegitimate,  and  that  he  Statement  of 

duly  made  his  will  in  writing,  dated  the day  of deceased  Ulc- 

18— (6),  as  follows  (that  is  to  say),  This  &c.  [set  otU  the  «i*i«>*te person; 
will  verbatim  {including  the  attestation),  by  which  all  the 
testator^s  real  and  personal  estate  was  devised  to  the  peti- 
tioner upon  certain  trusts'] . 

That  subsequently  to  the  date  and  execution  of  his  — *^*t  ^^^ 

.  .  "^  testator,  after 

said  will  the  said  C.  D.  contracted  with  £.  F.  of  &c,  and  making  his  will, 
G.  H.  of  &c.  for  the  purchase  of,  first,  All  [description  wid  took  awn 
of  property,  including  the  general  words],  all  which  said  ^"SJ^^te 
lands  were,  by  an  indenture  dated  the day  of 


(a)  This  form  can  readily  be  adapted  to  the  case  of  the  purchase 
of  an  equity  of  redemption,  by  substituting  the  words  '<  for  ever  " 

for  those  between  brackets. 
{h)  Before  the  1st  of  January,  1838. 
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PRBCEDINT 

cxvni. 


PETITION  IN 
OASB  OF  BSCHKAT. 


— that  the 
testator  is  Jead ; 


— ^that  the 
petitioner  has 
proved  the  will; 


— of  the  value  of 
the  testator's 
property  ex- 
clusive of  that 
purchased  after 
making  his  will ; 
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18—,  conveyed  by  the  said  E.  F.  and  G.  H.  to  the  said 

C.  D.  in  consideration  of  £ therein  expressed  to  be 

paid  by  the  said  C.  D.  to  the  said  E.  F.  and  G.  H.,  but 
the  purchase  money  for  the  same  was  not  in  fact  paid, 
and  the  said  £.  F.  and  G.  H.  hold  the  said  conveyance 
as  security  for  such  purchase  money. 

That  the  said  testator  C.  D.  died  on  or  about  the 

day  of 18 — ,  without  issue,  and  without  having  re- 
voked or  altered  his  said  will. 

That  your  petitioner  proved  tlie  said  will  of  the  said 

C.  D.  in  the Court  of ,  on  the day  of 

18—. 

That  the  said  testator  left  real  property,  exclusive  of 
the  lands  conveyed  to  him  by  the  said  indenture,  of  the 

value  of  £ ,  and  personal  property  to  the  value  of 

£ ,  and  that  he  owed  debts,  including  the  said  debt 

—  to  tlie  said  E.  F.  and  G.  H.,  to  the  amount  of 


— that  after- 
purchased  land 
has  escheated. 


Petition  for  a 
grant  of  the 
escheated  lands. 


of  £ — 

£ . 

That  your  petitioner  is  informed  that  the  said  lands 
purchased  by  the  said  testator  in  the  year  184 —  did  not 
pass  by  his  said  will,  the  same  having  been  purchased 
after  the  date  and  execution  thereof,  and  that  such  lands 
have  escheated  to  the  Crown  for  want  of  heirs,  in  conse- 
quence of  the  said  C.  D.  having  been  illegitimate,  and 
having  died  without  heirs. 

Your  petitioner  therefore  humbly  prays  j'our 
Lordships,  that  your  Lordships  will  be  pleased 
to  advise  Her  Majesty  to  grant  the  lands  which 
have  so  as  aforesaid  escheated  to  the  Crown, 
and  all  arrears  of  rent  due  to  Her  Majesty  in 
respect  thereof,  to  your  petitioner  his  heirs  and 
assigns,  upon  the  trusts  to  which  the  same  would 
have  been  subject  if  the  said  lands  had  passed  by 
the  said  will  of  the  said  C.  D.,  or  that  your  Lord- 
ships will  be  pleased  to  grant  your  jpetitioner 
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such  other  rehef   in  the  premises  as  to  your       pbbckdeht 

Lordships  shall  seem  meet.  

And  your  Petitioner  will  ever  pray,  &c.  (a).       oisbof"soha1t. 


CXIX. 
PETITION  to  the  House  of  Lords  for  leave  to  bring  in 

a  PRIVATE  BILL  (6). 

To  the  Eight  Honourable  the  Lords  Spiritual  and 
Temporal  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  in  Parliament  assembled. 

THE  HUMBLE  (c)  PETITION  of  A.  B.  of  &c.,  and  of  C.  D. 


PRBOKDKNT 
GXIZ. 


PETITIOH  FOR 
PRIVATE  BILL. 


(a)  As  to  land,  there  can  be  no  regrant  from  the  Crown  until  Mode  of  obtain- 
after  inquisition  and  office  found — an  expensive  process.     As  to   jng  a  regrant  of 

ij .......  T       11  XT-  X  •      land  which  has 

personalty,  no  inquisition  is  necessary.    In  all  cases  the  regrant  is  escheated. 

arbitrarily  in  the  discretion  of  the  Lord  of  the  Treasury,  who  for 
the  time  being  has  charge  of  such  matters,  and  who  usually  acts 
as  if  the  bastard  were  the  lawful  child  of  its  reputed  parents, 
and  its  brothers  and  sisters  were  legitimate  also,  except  that  a  pay- 
ment in  the  nature  of  legacy  or  succession  duty  at  a  high  rate  is 
required.  The  Grown  is  empowered  by  the  statutes  of  47  G^.  HI. 
sess.  2,  c.  24,  and  the  59  Geo.  HI^  c.  94,  to  dispose  of  escheated 
property,  not  only  in  the  maimer  asked  by  the  petition  in  the  text, 
but  for  other  purposes.  These  Acts  are  extended  to  leaseholds  by 
the  6  Geo.  lY.  c  17.  It  is  represented  that  on  a  petition  of  this 
nature,  the  petitioner  must  make  a  deposit  of  £100  before  the 
Crown  will  take  any  proceedings  to  seize,  to  coyer  the  expenses  of 
the  Grown. 

(b)  The  petition  will  be  intituled : 

"  Petition  for  leave  to  bring  in  a  bill  to  be  intituled 
*  An  Act,'  "  &c.,  setting  out  the  title  of  the  Act.  So  the  bill  will 
be  intituled  "  A  bill  to  be  intituled  '  An  Act,*  "  &c. 

(c)  If  the  petitioner  be  a  peer,  the  word  "  humble  "  is  omitted. 
If  some  of  the  petitioners  are  peers  and  others  commoners,  it  will 
be: 

"  The  petition  of  [the  peer  or  peers'],  and  the  humble 

petition  of  [the  commoner  or  commoners].'' 
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PREOBDENT 
OXIX. 


of  &'c.  on  behalf  of 


the  infant  children  of 


-,  and 


PETITIOir  FOR 
PRIVATE  BILL. 


of  E.  F.  of  &c.,  on  behalf  of  himself  and his  infant 

children. 

Sheweth, 
That  &c,  [stating  the  facts  of  the  case  in  the  words  of  the 
recitals  of  the  hill\. 

Your  petitioners,  therefore,  most  humbly  {i) 
pray,  that  your  Lordships  will  give  leave  to  bring 
into  Your  Right  Honourable  House  a  Bill  for  the 
purposes  hereinbefore  mentioned,  or  such  further 
or  other  relief  as  to  your  Lordships  in  your  great 
wisdom  shall  seem  meet. 

And  your  Petitioners,  as  in  duty  bound,  will 
ever  pray. 


cxx. 

PRECEDENT  CXX.  PETITION  to  thc  HousE  of  Lords /or  leave  to  present  a 

petition  for  a  private  bill,  when  th^  day  for  receiving 
petitions  for  private  biUs  is  passed. 


PETITION  FOR 
LBAYE  TO  BRINa 

IN  A  PRIVATE 
BILL  AFTER  THE 

PROPER  DAT. 


To  the  Right  Honourable  the  Lords  Spiritual  and 
Temporal  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  in  Parliament  assembled. 

THE  HUMBLE  (a)  petition  of  A.  B.  of  &c. 

Sheweth, 
That  &c.  [state  the  substance  of  the  recitals  of  the 

—  -     .  .  _ 

{d)  If  the  petitioner  be  a  peer,  the  words  '^  most  humbly  "  are 
omitted.  If  some  of  the  petitioners  are  peers  and  others  com- 
moners, it  will  be : 

"  Your  petitioners  therefore  [the  peers]  pray,  and  your 

petitioners  [the  commoners]  most  humbly  pray,  &c. 
(o)  See  supra,  p.  711,  note  (c). 
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PBTITION  FOR 
LEAVE  TO  BRING 

IN  A  PRIVATE 
BILL  AFTER  THE 

PROPER  DAY. 


bill  particulai'ly  as   they  show   that  time  is   of  iinpor-  precedent  cxx. 
tance]. 

That  the  circumstances  hereinbefore  mentioned  did  not 
come  to  the  knowledge  of  your  petitioner  until  after  the 
time  limited  by  your  Lordships  for  receiving  petitions  for 
piivate  bills  had  elapsed,  and,  if  a  bill  for  the  aforesaid 
purposes  were  not  to  be  passed  during  the  present  session 
of  Parliament,  your  petitioner  might  lose  the  opportunity 
of  making  the  said  purchase  [or  as  may  be]. 

Your  petitioner,  therefore,  most  humbly  (b) 
prays,  that  permission  may  be  granted  him  to 
present  a  petition  for  leave  to  bring  in  a  bill  for 
effectuating  the  pui*poses  aforesaid,  notwithstand- 
ing the  time  limited  by  your  Lordships  for  pre- 
senting petitions  for  private  bills  has  elapsed. 
And  your  Petitioner,  as  in  duty  bound,  will 
ever  pray. 


CXXL 


PETITION  to  the  House  of  Commons /or  leave  to  appear 

by  counsel  to  oppose  a  bilL 

Canal. 

To  the  Honourable  the  Commons  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  in  Parlia- 
ment assembled. 
THE  HUMBLE  {a)  PETITION  of  the Railway  Com- 
pany under  their  Corporate  Seal. 
Sheweth, 
That  [Jiere  state  the  svhstance  of  the  proposed  bill  and  of 
the  clauses  which  more  materially  affect  the  petitioners  and 
the  objections  of  the  petitioners  thereto]. 


PREOEDEKT 
OXXI. 

PETITION  FOR 

LEAVE 
TO  APPEAR  BY 

COUNSEL  TO 
OPPOSE  A  BILL. 


(b)  See  supra,  p.  712,  n.  (r/).  (c)  See  supra,  p.  711,  n.  (c). 
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PBIOIDBirT 
CXXI. 


PBTITION  FOR 

LBAYB 
TO  APPBAB  BT 

00UH8BL  TO 
OPPOSB  ▲  BILL. 


That  the  preamble  of  the  bill  is,  as  your  petitioners 
are  advised,  incapable  of  proof. 

That  the  bill  contains  other  clauses  and  provisions 
whichy  if  passed  into  a  law  as  they  now  stand,  will  be 
most  injurious  to  the  rights  interests  and  property  of  your 
petitioners,  and  there  are  many  provisions  not  inserted 
therein  which  are  necessaiy  for  the  protection  of  your 
petitioners. 

Your  petitioners,  therefore,  most  humbly  (6) 
pray,  that  the  said  bill  may  not  pass  into  a  law  as 
it  now  stands,  and  that  they  may  be  heard  by  their 
counsel  agents  and  witnesses  against  the  preamble 
and  such  of  the  clauses  and  provisions  of  the  said 
bill  as  affect  their  rights  interests  or  property,  and 
in  support  of  the  insertion  therein,  in  case  the 
same  shall  pass  into  a  law,  of  such  other  clauses 
and  provisions  as  may  be  requisite  for  the  protec- 
tion of  yom'  petitioners. 

And  your  Petitioners,  as  in  duty  bound,  will 
ever  pray. 


{b)  See  supra,  p.  712,  d.  (d) 
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ADMINISTRATION  OF  ASSETS, 

priority  under  old  law  of  bond  in,  274 

ADMINISTRATORS.— /Sf<?  Executors. 

ADVOWSON, 

partition  of,  42 

AGREEMENT, 

adoption  of  preliminary,  by  articles  of  association,  453 

ANNUITY  DEEDS, 

infrequent  at  the  present  time,  99 

necessity  of  memorial  of,  abolished,  99 

memorandum  of,  101,  107 

form  of,  101 

apportionment  of  annuity  under^  1 01 

stamp  duties  on,  102 

covenants  for  life  insurance  in,  116 

warrant  of  attorney  on,  108 

APPOINTMENT, 

by  wife 'of  property  settled  to  her  separate  use,  124 

APPORTIONMENT, 

of  rentcharges  among  the  owners  of  the  subject  lands, 

26,49 
of  annuities,  101 
of  rent  reserved  on  a  demise  among  several  purchasers 

of  the  reversion,  634 


1^ 
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ARBITRATION, 

in  partnership  deeds,  325 

under  the  Lands  Clauses  Consolidation  Act,  693 

ARBITRATOR, 

power  of,  to  award  costs,  701 

ARTICLES  OF  ASSOCIATION, 

regulations  of  company  to  be  prescribed  by,  333 

stamp  on  and  signature  and  effect  of,  334 

Table  A  to  regulate  company,  except  where  excluded 

by,  334 
registration  of,  335 
copies  of,  to  be  given  to  members,  336 
whether  Table  A  should  be  excluded  by,  449 
mode  of  incorporating  Table  A  in,  450 
provisions  in  as  to, 

adoption  of  preliminary  agreement,  452 

preference  shares,  453 

increase  of  capital,  453 

conditions  upon  which  additional  capital  may  be 

raised,  454 
issue  of  fiilly  paid-up  shares,  454 
reduction  of  capital,  454 
commencement  of  business,  455 
compliance  by  company  with  rule  of  Stock  Ex- 
change with  respect  to  purchase  by  company 
of  its  own  shares,  455 
interest  on  calls  not  duly  paid,  456 
transfer  of  shares,  457,  458 
company  not  being  bound  to  recognise  any  but 
an  absolute  right  to  a  share  in  the  registered 
holder,  458 
Married  Women's  Property  Act,  1870,  458 
transmitted  shares,  459 
lien  on  shares,  460 
forfeiture  of  shares,  460 
share  warrants  to  bearer,  463 
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ARTICLES  OF  ASSOClATlOHi—ixmtinued. 
proyisions  in  as  to — continued. 

times  for  holding  first  and  subsequent  general 
meetings,  464 

votes  of  members,  468 

qualification  of  directors,  469 

acts  done  by  directors  not  duly  appointed,  472 

powera  of  directors,  473,  474,  476 

Companies'  Seals  Act,  '477 

appointing  officers,  477 

delegation  of  directors'  powers  to  committees,  479 

remuneration  of  directors,  480 

dividends  on  preference  shares,  480 

dividends  not  being  paid  otherwise  than  out  of 
profits,  483 

notices,  486 

address  for  service,  487 

disposal  of  the  property  of  the  company  on  wind- 
ing up,  487,  488 

alteration  of  articles,  490 

ARTICLES  OF  PARTNERSHIP.— &?«  Partnership  Deeds. 

ASSIGNMENT. 

of  share  without  consent,  a  dissolution  of  partnership, 

362 
covenant  against,  whether  broken  by  taking  in  a  new 

partner,  403 
of  chose  in  action,  effect  of  notice  of,  443 
deed  of,  for  the  benefit  of  creditors,  514 
revocation  of  deed  of,  513 
of  the  whole  of  a  debtor's  estate  an  act  of  bankruptcy, 

515 
of  pensions,  pay,  salaries,  &c.,  521 

ATTORNEY, 

warrant  of,  on  grant  of  annuity,  108 
provision  for  widow  of,  out  of  profits  of  business,  not 
illegal,  375 
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ATTOE^EY— continued. 

proYision  as  to  dooumentg  belonging  to  clients,  in  part- 
nenhips  between,  377 

AUGMENTATION, 

of  benefices,  under  I  &  2  Wm.  4,  c.  145,  and  Acts  ex- 
tending the  powers  of  that  Act,  589 

under  6  &  7  Vict,  c.  37,  595 
by  conveyance  to  goyemors  of  Queen  Anne's  bounty, 

596 
of  glebe,  598 

BANKRUPTCY.— i»5«  Composition  Deeds. 

operates  as  dissolution  of  partnership,  362 

provision  as  to  sale  of  a  partner's  share  in  the  event  of, 

318 
assignment  of  the  whole  of  a  debtor's  estate  an  act  of, 

515 
double  proof,  572. 

BOND, 

inconvenience  of  the  form  of,  267 

definition  o^  267 

essentials  of,  268 

parts  of,  268 

condition  of,  271 

restrained  by  recitals,  269 

may  be  joint  or  several,  269 

amount  recoverable  under,  272 

interest  beyond  the  penalty  is  not  recoverable  under,  274 

priority  of,  according  to  old  law,  in  administration  of 
assets,  274 

with  a  suretv,  275 

stamp  duties  on,  275,  et  seq, 

for  securing  payment  of  money  by  instalments,  280 

for  the  resignation  of  a  living,  294 

by  a  railway  company  under  Lands  Clauses  Consolida- 
tion Act,  296,  298 
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CAPITAL.  —  See  Articles   of   Association  ;    Partnership 
Deeds. 

CHANCEL, 

indemnity  against  the  repairs  of,  223 

CHARITABLE  TRUSTS  ACTS, 

provisions  of,  with  respect  to  execution  and  enrolment 
of  conveyances  for  charitable  purposes,  629 

CHARITY  LANDS, 

exchange  of,  how  effected,  78 

CHOSE  IN  ACTION, 

legal  validity  of  assignment  of,  443 

CHURCH. — See  Augmentation. 

CHURCH  PROPERTY, 
exchange  of,  89 

COMPANY. — See  Articles  of]  Association  ;  Memorandum  op 
Association. 
incorporation  of,  under  Companies  Acts,  328 
mode  of  forming,  328 
limited  by  shares,  328 
memorandum  of  association  of,  329 
memorandum  of  association  of,  limited  by  guarantee,  330 
memorandum  of  association  of  unlimited,  331. 
power  to  change  name  of,  332 
prohibition  against  identity  of  name  of,  336 
holding  of  land  by,  337 
to  be  regulated  by  Table  A,  unless  expressly  excluded/ 

334 
registration  of  mortgages  and  debentures  by,  474 

COMPOSITION  DEEDS, 

different  classy  of,  513 
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COMPOSITION  DEEDS— rontintitfcf. 

containing  assignment  for  benefit  of  creditors,  513 

binding  only  when  communicated  to  a  creditor  or  acted 
upon,  513 

not  binding  on  a  dissentient  creditor,  515 

if  made  of  all  debtor's  property,  constitute  an  act  of 
bankruptcy,  515 

all  creditors  should  be  parties  to,  515 

provisions  of  Bankruptcy  Acts,  1849  and  1861,  relating 
to,  515,  n. 

in  pursuance  of  the  Bankruptcy  Act,  1869,  s.  126,  and 
the  Rules  of  1870,  r.  281,  516,  536,  537 

under  s.  28  of  the  Bankruptcy  Act,  1869,  517,  542 

forms  of,  518,  542 

conveying  and  assigning  debtor's  estate,  518 
providing  for  payment  of  a  stated  composition, 
519 

comprising  letter  of  licence,  519 

providing  for  inspectorship,  519,  542,  564 

provision  in  giving  inspectors  power  to  ^ve  to  mort- 
gagees lien  on  creditor's  debts,  550 

provision  in  Acts,  double  proof,  572 

CONDITION.— iS'ftf  Bond. 

CONVEYANCE, 

partition  effected  by,  3 
form  of,  in  partition  of  freeholds,  5 

copyholds,  5 
leaseholds,  5,  70 

COPYHOLDS, 

form  of  oonveyance  in  partition  of,  5 

COVENANTS, 

with  whom  to  be  entered  into  in  partition  deeds,  26 
for  title  in  partition  of  leaseholds,  71 
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COVENANTS— «m<tnwe(f. 

for  life  insurance,  in  annuity  deeds,  116 

not  to  sue,  when  they  amount  to  a  release,  HO 

to  indemnify  against  charge,  198 

for  payment  of  succession  duty,  203 

for  payment  of  money  by  instalments,  280 

against  engaging  in  the  same  business,  in  partnership 

deed,  342,  365 
by  trustees,  in  separation  deed,  668,  674 
not  to  sue  for  restitution  of  conjugal  rights,  670 
that  wife  shall  not  molest  husband,  680 

CREDITORS.— >^ee  Composition  Deeds. 

DEBT, 

distinction  between  specialty  and  simple  contract,  267,  n. 
legal  validity  of  assignment  of,  443 

DISCLAIMER  OF  AN  ESTATE, 

may  be  by  deed  or  any  conduct  amounting  to  a  refusa 

to  accept,  661 
operation  of,  662 
form  of,  663 

effect  of,  by  one  of   several   trustees,  and    by  a   sole 
trustee,  663 

on  the  powers  of   the  trustees  or 
trustee,  664 
by  married  women,  under  8  &  9  Vict.  c.  106,  665 
how  to  be  made,  when  intended  to  affect  trust  estates 
only,  and  not  beneficial  interests,  665 

DISSOLUTION     OF    PARTNERSHIP.— ^^5    Partnership 
Deeds. 

by  Court,  where  circumstances  render  continuance  impos- 
sible, 324 
deed  o^  325 

contents  of  deed  of,  326 

« 

stamp  on  deed  of,  338 

by  bankruptcy,  353 
VOL,  V.  3  a 
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DISSOLUTION  OF  PARTNERSHIP— coft«t»M<5i. 
by  breach  of  articles,  352 
by  assignment  of  share  without  consent,  362 

DOUBLE  PROOF, 

provision  as  to,  in  composition  deed,  572 

DOWER, 

when  to  be  released  on  partition,  6 


EASEMENTS, 

effect  of  partition  on,  19 

ENROLMENT.— &<r  Charitable  Trusts  Acts. 

under  2  &  3  Anne,  c.  11,  and  I  Vict.  c.  20,  598 

ESCHEAT, 

power  of  the  Grown  to  dispose  of  property  on,  711 

EVICTION, 

right  of  re-entry  on,  in  exchanges,  81 

EXCHANGE, 

definition  of,  77 
at  common  law,  77 
how  effected,  77 

under  the  Inclosore  Acts,  78 

of  charity  lands,  78 

under  power  of,  79 

of  church  property,  89 
stamp  duties  on,  79 
right  of  re-entry  under,  on  eviction,  81 

EXECUTORS, 

payment  to  legatees  instead  of  to,  161 
assent  by,  to  legacy,  433 
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FREEHOLDS, 

form  of  conveyanoe  in  partition  of,  5 


GENERAL  WORDS, 

in  partition  of  copyliolds,  23 

GLEBE, 

exchange  o^  89 

augmentation  of  district  church  by  annexation  of,  590 

conveyance  in  augmentation  of,  599 

GOODWILL, 

devolution  of,  on  dissolution  of  partnership,  315,  n. 

GUARDIANS  OF  INFANTS, 

appointment  of,  by  infants  themselves,  666 

does  not  supersede  the  jurisdiction  of  the 
Court,  667. 

HUSBAND. — See  Separation  Deeds. 


INCLOSURE  ACTS, 

partitions  under,  2 
exchanges  under,  78 

INDEMNITY, 

when  given  by  a  separate  instrument,  191 
on  a  purchase  or  mortgage,  191 
on  aasigimient  of  leaseholds,  192 
on  sale  of  lands  subject  to  a  rentcharge,  193 
to  executors  and  trustees,  193 
against  loss  of  title  deeds,  194 
different  kinds  of,  195 
personal,  195  % 

by  limitation  of  a  term,  213 
term  limited  by  way  of,  how  to  be  created,  214,  218 

8  A  2 
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IN  DEMNIT  Y— co7i<mw(fc/. 

when  to  be  made  by  the  conveyance,  198  (and  see  Pr£- 
CEDENT  XXXVII.) 

stamp  duty  on,  196 

whether  in  covenant  for,  against  charge,  covenant  to  pay 
is  also  required,  198 

indorsement  of  memorandum  of,  213 

against  the  repairs  of  a  chancel,  223 

whether  burthen  of  covenant  by  way  of,  against  suc- 
cession duty,  runs  with  the  land,  203 

INFANTS, 

appointment  of  guardians  by,  666 

does  not  supersede  the  juris- 
diction of  the  Court,  667 
provision  in  separation  deed  for  custody  of,  by  wife,  669 

INSPECTORSHIP.— 5€(;  Composition  DEEDt?. 
deeds  of,  519,  542,  564 

INSTALMENTS, 

bond  or  covenant  for  securing  payment  of  money  by, 
280 

INSURANCE, 

provision  for  life,  in  annuity  deeds,  116 

INTERESSE  TERMINI, 

when  limitation  of  term  gives,  only,  214 


JUDGMENT, 

release  of,  as  to  part  of  the  land  charged,  143 

LANDS  CLAUSES  CONSOLIDATION  ACT, 
bonds  under,  296,  298 
arbitrations  under,  692,  693 
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LEASEHOLDS, 

form  of  conveyance  iu  partition  of,  5,  70 
covenants  for  title  in  partition  of,  71 
indemnity  on  assignment  of,  192 
forfeiture  on  assignment  of,  403 
form  of  notice  to  quit,  705 

LEGACY, 

assent  to,  by  executor,  433 

LEGATEES, 

payment  to,  instead  of  to  executors  or  administrators, 
161 

LETTER  OF  LICENCE,  519 

And  see  Composition  Dbeds. 

LIMITATIONS,  STATUTE  OF , 

effect  of  payment  of  interest  or  acknowledgment,  in  pre- 
venting the  operation  of,  in  certain  cases,  270,  n. 


MANOR, 

partition  of,  40 

MARRIED  WOMAN.^See  Separation  Deeds. 

disclaimer  by,  under  8  &  9  Vict.  c.  106,  s.  7,  664 
real  estate  of,  how  dealt  with,  675 
savings  of  separate  estate  of,  676 
reversionary  interests  of,  in  personalty,  677 

MEMORANDUM, 

of  trust,  instead  of  declaration  by  deed,  652 

MEMORANDUM  OF  ASSOCIATION.— ^^«  Company. 
stamp  on,  signature  to,  and  effect  of,  331 
power  to  alter,  331 


726         VsBEX  TO   INTRODUCTIONS  AND   NOTES. 

MEMORANDUM  OF  ASSOCIATION— conimwfcf. 
registration  of,  335 

copies  of,  to  be  given  to  members,  336 
clause  in,  antborising  investment  in  shares  of  other  com- 
panies, 447 

MEMORIAL, 

necessity  for,  of  annuity  deeds,  abolished,  99 

MORTGAGE, 

indemnity  on,  191 

method  of  securing  the  interest  on,  when  the  estate  does 
not  produce  income,  653 

MORTMAIN. — See  CBARTtkBLE  Trusts  Acts. 
NATIONAL  SCHOOLS.— ;S>f  Schools. 

NEXT  OF  KIN, 

payment  to,  instead  of  to  executors  or  administrators, 
161 

NOTICE, 

to  quit  by  lessor,  form  of,  705 

to  trustees,  on  sale  or  mortgage  of  reversionary  interest, 
707 


OFFICES, 

provisions  in  partnership  deeds  as  to  emoluments  derived 
from,  309,  n. 

PARCELS, 

method  of  dealing  with,  on  partition,  10,  14,  45 

PARTITION, 

definition  of,  1 


wm 
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PARTITION— <?on<inM«d 

modes  of  effecting,  1 

where  parties  are  under  disability,  2 
by  Act  of  Parliament,  2 
under  the  Inclosure  Acts,  2 
by  conveyance,  3 

jurisdiction  of  Courts  of  Equity  with  respect  to,  4,  n. 

who  may  maintain  actions  for,  4,  n. 

costs  of  actions  for,  4,  n. 

may  be  made  of  every  kind  of  property,  4 
confined  to  aliquot  share,  45 

form  of  assurance  for  effectuating,  of  freeholds,  5 

copyholds,  5 
leaseholds,  5,70,71 

no  implied  warranty  on,  6 

when  dower  should  be  released  on,  6 

custody  of  deeds  on,  6,  7 

what  deed  of,  should  contain,  7 

whether  may  be  made  under  power  of  sale  and  ex- 
change, 8 

s&mp  duties  on,  8,  16 

method  of  dealing  with  parcels  on,  10,  14,  45 

effect  of,  on  easements,  19 

with  whom  covenants  should  be  entered  into  on,  27 

of  a  manor,  40 

of  an  advowson,  42 

PARTNER, — See  Partnership  j  Partnership  Deeds. 
how  far  firm  is  bound  by  the  acts  of  one,  343 
rights  of  lunatic,  324 
whether  covenant  against  assignment  is  broken  by  taking 

in  new,  403 
recbvery  by,  of  premium,  305,  n. 

PARTNERSHIP.  —  See  Partner  ;  Partnership  Deeds  ;  Dis- 
solution. 
nature  of,  318,  n. 
Amendment  Act,  319,  n. 
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PARTNERSHIP  DEEDS, 

prohibit  Ion  by  Companies  Act  of,  exceeding  ten  personSi  327 

effect  of  conduct  of  partners  in  qualifying,  303 

purpose  of,  304 

recitals  in,  304 

operative  part  of,  305 

continuation  of  partnership  after  expiration  of  term  in, 

307 
provisions  in,  as  to 

business  and  place  of  business,  305 

commencement  and  duration,  306,  339 

determination  by  notice,  307 

by  dissolution,  307,  339 

the  style  of  the  firm,  308 

capital,  309 

land  required  for  partnership  purposes,  309 

future  advances,  309 

interest  on  capital,  309,  340 

bankers,  310 

outgoings,  310 

allowances  to  partners,  310 

the  attention  to  be  devoted  by  the  partners  to  the 
business,  311 

general  conduct  of  the  partners,  312,  341 

power  to  be  given  to  majority,  312 

prohibitory  clauses,  312 

the  manner  and  time  in  and  at  which  the  accounts  are 
to  be  taken,  313 

share  of  profits,  313 

dissolution,  314 

account  on  dissolution,  314 

proceedings  on  a  partial  determination,  316 

taking  share  of  outgoing  partner  at  a  valuation,  317 

annuities  to  widows  and  others,  318,  375 

nomination  of  a  successor,  319 

settlement  of  share,  320 

retirement,  321 

preemption,  3'2'2 
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PARTNERSHIP  DEEDS --continued. 
provisions  in,  as  to — continued, 

not  engaging  in  the  same  business  on  dissolution^  322 

expulsion  of  a  partner,  323 

arbitration,  325 

not  carrying  on  the  same  business  during  partnership, 

342,  365,  n. 
documents  belonging  to  clients,  in  partnerships  be- 
tween solicitors,  377 
leaseholds,  forfeiture  on  assignment,  to  avoid,  403 
stamp  duties  on,  338 

when  breach  of  articles  in,  is  a  ground  for  dissolution, 
352 

PENSIONS, 

assignment  of,  521 

PORTIONS.— ^<K  Trustees. 


POWER, 

of  sale  and  exchange,  whether  partition  may  be  made  by 

virtue  of^  8 
exchanges  under,  79 
when  exercisable  by  the  same  witnessing   part    with 

another,  83 
release  of,  should  be  indorsed  on  the  instrument  creating, 

183 
request  or  consent  to  the  exercise  of,  when  given  pre- 
viously, 645 

should  be  specific,  647 
how  to  be  given,  647 
form  of,  648 
effect  of  disclaimer  on,  664 

PREMIUM, 

recovery  of,  in  partnersliips,  305,  n. 


730        INDEX   TO   INTRODUCTIONS  AND  NOTES. 

PRESENTATION, 

stamp  duty  on,  to  living,  abolished,  607 

PRINCIPAL.— A^^ffi  Surety. 

PROCTOR, 

provision  for  widow  of,  out  of  profits  of  business,  not 
illegal,  375 

PROOF.-— ASe?  Double  Proof. 

PURCHASE, 

indemnity  on,  191,  198 


QUEEN  ANNE'S  BOUNTY, 
Statutes  regulating,  596 


RAILWAY  COMPANY, 

bond  by,  under  L.  C.  C.  Act,  296,  298 
payment  of  costs  of  arbitration  by,  693 

RECITALS, 

in  releases,  144,  146 

condition  of  bond  restrained  by,  269 

necessity  of,  in  partnership  deeds,  304 

RE-ENTRY, 

right  of,  in  exchanges,  upon  eviction,  81 

REGISTRATION.— /S<?c    Articles    op    Association;   Mbmo- 

BANDUM   OF  ASSOCIATION  ;    COMPANY. 

RELEASE, 

definition  of,  139 
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BELEABE—c<yntinu€€L 

should  be  by  deed,  139 

either  by  deed  poll,  or  indenture,  140 

words  of,  140 

when  covenant  not  to  sue  amounts  to,  140 

where  one  of  seyeral  co-claimants  may,  141 

to  one  of  several  co-debtors,  142 

of  principal  debtor,  reserving  right  against  surety,  142,  n. 

effect  of,  of  all  demands,  1 43 

not  varied  by  parol  evidence,  1 43 

of  a  rentcharge  or  judgment,  as  to  part  of  the  land 

charged,  143,  174 
given  by  person  not  sui  juris,  or  not  connusant  of  his 

rights,  144 
what  should  be  stated  in  deed  of,  144 
by  trustees  or  executors,  145 
by  whom  deed  of,  is  prepared,  146 
frame  of  recitals  in,  146 

where  there  has  been  a  breach  of 
trust,  151 
stamp  duty  on,  148 
costs  of,  164 

to  several  persons  embodied  in  the  same  deed,  167 
method  of  framing,  in  respect  of  transactions  up  to  a 

given  period,  170 
concurrence  of  trustees  of  portions  term  in,  by  por- 

tionists,  178 
of  powers,  should  be  indorsed  on  the  inetrument  creating 

them,  183 

RENTCHARGE, 

apportionment  of,  among  the  owners  of  the  subject 

lands,  26 
release  of,  as  to  part  of  the  land  charged,  143,  174 
indemnity  on  the  sale  of  lands  subject  to,  193 

REPAIRS, 

indemnity  against,  of  chancel,  223 
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REQUEST, 

to  the  exercise  of  a  power,  645 

should  be  specific,  G47 
how  to  be  given,  647 
form  of,  648 

RESIGNATION, 

bond  to  secure,  294 

REVERSIONARY  INTEREST, 

method  of  dealing  with  wife's,  in  personalty,  on  a  sepa- 
ration, 257 
notice  to  trustees  on  sale  or  mortgage  of,  707 


SALARIES, 

validity  of  assignments  of,  52 1 

SCHOOL, 

conveyance,  under  the  School  Sites  Acts,  1841  to  1851, 
of  sites  for,  610,  615 

SCHOOL  BOARD, 

purchase  of  land  by,  617 

SEPARATE  ESTATE, 

disposition  of  savings  of  wife's,  676 

SEPARATION  DEEDS, 

valid  where  immediate  separation  contemplated,  668 
consideration  necessary  to  support,  against  creditors  and 

others,  6Q8 
covenants  by  trustees  in,  668,  674 
form  of,  669 
provisions  in,  for  custody  of  children  by  wife,  669 
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SEPARATION  Dl^EDS^cantinued. 

covenant  in,  not  to  sue  for  restitution  of  conjugal  rights, 
670 

that  the   wife  shall  not  molest  the  husband, 
680 
reconciliation  avoids,  670 
method  of  dealing  with  wife's  real  estate  in,  675 

savings  of  separate  estate, 

676 
reversionary    interests    in 
personalty,  677 

SOLICITOR.— &(?  Attorney. 

SPECIFIC  PERFORMANCE, 

of  articles  for  a  separation  deed,  668 

STAMf  DUTIES, 

on  partition  deeds,  8, 16 
exchanges,  79 
annuity  deeds,  102 
releases,  148 
indemnity  deeds,  196 
bonds,  275,  et  seq. 
partnership  deeds,  338 
deeds  of  dissolution  of  partnership,  338 
articles  of  association,  334 
memorandum  of  association,  331 
presentation  to  living,  607 
apportionment  for  purposes  of,  of  sum  paid  for  equality 
of  partition  of  freeholds  and  copyholds,  16 

STOCK  EXCHANGE, 

compliance  by  company  with  rule  of,  with  respect  to 
purchase  by  company  of  its  own  shares,  455 

SUCCESSION  DUTY, 

whe.ther  burthen   of  covenant   to  pay,  runs  with  the 
land,  203 
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SURETY, 

release  of  prinoipal,  subject  to  proviso  reserving  right 

against,  142,  n. 
general  law  of  principal  and,  275,  n. 
proviso  that  composition  deed  shall  not  affect,  539 
bond  with,  275 

SURRENDER, 

of  lease,  effect  of,  on  derivative  estates  for  years,  637 


TABLE  A, 

regulations  of,  334,  449,  450,  497 
clause  80  of,  484 
clause  94  of,  486 

TERM  OF  YEARS, 

mode  of  limiting,  by  way  of  indemnity,  214,  218 

TITLE.— &<  Covenants. 

TITLE  DEEDS, 

custody  0^  on  partition,  6,  7 
indemnity  against  loss  of,  194 

TRUST, 

declaration  of,  when  to  be  executed,  649 

when  by  deed  and  when  by  memorandum, 
652 

TRUSTEES, 

indemnity  to,  193 

receipt  clause,  107 

power  of  appointing  new,  107,  531,  637 

concurrence  of,  for  raising  portions,  in  release  by  por- 

tionists,  178  , 

effect  of  disclaimer  by,  663,  664 
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TBXJSTEES^-cantinued. 

ooyenants  by,  in  separation  deed,  668,  674 
notice  to,  on  sale  or  mortgage  of  reversionary  interests, 
707  • 


UNDERLEASR— &<;  Surrendeb. 

• 

WARRANT  OF  ATTORNEY, 
on  grant  of  annuity,  108 

WARRANTY, 

none  implied  on  a  partition,  6 

WIFE. — See  Mabribd  Woman  ;  Separation  Deeds. 
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ACCOMMODATION  WORKS, 
award  of,  693 

ACCOUNTS.— 6'(?<?  Akticleb    of    Association;    Composition 
Deeds;  Partnership  Deeds. 
trustees  to  keep,  632 
recital  that  trustees  liave  rendered,  152 
of,  having  l>een  taken,  291 

ACCRUER, 

provisions  for,  of  shares  of  tenants  in  common,  dying 
without  issue,  41 

ACCUMULATION, 

trust  for,  241,  603 

ACT  OF  PARLIAMENT, 

recital  of,  authorising  devisee  to  take  name  and  arms,  91 

« 

ACTION. — iSee  Composition  Deeds. 

recital  of  proceedings  in  partition,  52 

ADMISSION, 

of  legatee  into  partnership,  432 

ADVOWSON, 

partition  of,  31 

recital  that  rector  is  tenant  for  life  of,  593 
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AFTER-ACQUIRED  PROPERTY, 
agreement  to  assure,  683 

AGENTS. — See  Composition  Deeds. 

AGREEMENT, 

for  sale  of  patent  to  a  limited  company,  490 

ALLOTMENT, 

recital  of,  85 

ANNUITY.— /Sftf  Contents. 

grant  of,  for  grantee's  life,  103 

term  of  years,  if  grantor  shall  so  long  live, 

108 
three  lives  out  of  copyholds,  118 
joint  lives  of  grantor  and  wife,  122 
proportionate  part  of,  104,  109 
secured  on  partnership  property,  435 
covenant  to  pay,  106,  114,  118,  123,  437,  690 

varying  in  amount,  688 
apportioned  part  of,  47,  48 
proportionate  part  of,  123 
without  apportionment,  118 
by  annuitant  for  right  to  release  from,  66 
conveyance  dischai*ged  from,  59 
bond  to  secure,  to  man  and  his  wife,  129 

to  vendor  on  sale  of  business,  131 
to  man  on  marriage,  286 
release  of,  134 

provision   for  payment  of,  to  retiring  partner,  or  his 
widow,  375 
for  repurchase  of,  46,  128,  130 
power  for  trustees  to  purchase,  529 

admit  validity  of,  530 
grantor  to  direct  that  general,  shall  be  specific 
chai'ges,  530 

VOL.  v,  3  B 


738  INDEX  TO  THE   FORMS. 

ANNUITY— c(w«tntt<5rf. 

trusts  of  term  to  secure,  105,  111 
copyholds  to  secure,  119 
diyidends  of  stock  to  secure,  125 
for  separate  use  of  wife,  689 
maintenance  of  wife,  690 

and  education  of  son,  690 

for  discharge  of,  529 
indemnity  against,  245 
recital  of  grant  of,  131,  522 

contract  for  sale  of,  103,  108,  118,  129 

payment  of,  134,  151 

APPOINTMENT.— A^tftf  Uses. 

to  uses,  in  partition  deed,  16 
on  exchange,  82,  86 
by  wife  of  dividends  of  stock  to  secure  annuity,  124 
to  create  rentcharge  for  purpose  of  indemnity,  208 
of  domestic  chaplain,  609 

guardians  by  infants,  666 
confirmation  of  doubtful,  639 
release  of  power  of,  6-13 
power  of,  of  new  trustees,  113,  251,  633 

statutory  form,  206,  212,  685 
in    declaration    of    trust    of 
monies  for  repair  of  church, 
605 
inspectors,  558,  583 
recital  of,  of  new  trustees,  150,  154,  158 
trustee  in  bankruptcy,  542 
that  no  further,  has  been  made,  641 

APPORTIONMENT  OF  RENT, 
on  partition,  66,  73 
among  purchasers  of  reversion,  634 
recital  of,  619,  620 

APPROPRIATION, 

of  fund  to  answer  legacy,  648,  671 
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ARBITRATORS.— &(f  Award. 

recital  of  inability  of,  to  agree,  696 

ARBITRATION.— aSV«  Awabd. 

clause  for,  iu  partition  of  mines,  63 

partnership  deeds,  349,  367,  429 
articles  of  association,  489 
recital  of  agreement  for  a  reference  to,  693 
submission  to,  69d 

ARTICLES  OF  ASSOCIATION, 
of  limited  company,  449 

CLAUSBS  IN,  RELATING  TO 

interpretation,  449 
Table  A,  451 

adoption  of  agreement,  452 
capital  and  shares,  453 
shares,  calls  on,  455 

transfer  and  transmission  of,  457 
lien  on,  460 
foifeiture  of,  460 

evidence  on  sale  of,  by  directors,  462 
conversion  of,  into  stock,  462 
warrants  to  bearer,  463 
general  meetings,  464 

proceedings  of,  465 
votes  of  members,  467 
directors,  469 

general  powers  of,  472 
special  powers  of,  473,  474,  476 
proceedings  of  board  of,  478 
committee  of,  479 
remimeration  of,  479 
disqualification  of,  480 
borrowing  powers,  473 

purchasing,  selling,  holding,  and  management,  of  pro* 
perty,  474 

bonds,  bills,  and  notes,  476 

8  B  2i 
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ARTICLES  OF  ASSOCrATION— a>«^inMerf. 
CLAUSES  IN,  RELATING  TO — Continued. 

actions,  476 

seal  of  company,  477 

appointment  of  officers,  477 

bankers  of  company,  477 

registered  office,  478 

dividends,  480 

discount  to  shareholders  purchasing  from  company,  483 

accounts,  484 

audit,  485 

notices,  486 

disposal  of  property  of  company  on  winding  up  and 
otherwise,  487 

arbitration,  489 

alteration  of  articles,  490 
agreement  referred  to  in,  490 
regulations  of  limited  company,  which  does  not  register, 

497 

ASSENT, 

recital  of,  to  legacy,  433 

ASSIGNMENT, 

of  leaseholds — See  Leaseholds. 

of  dividends  of  stock  by  husband  and  wife  to  secure 
annuity,  124 
part  of  partner's  share  to  son,  430 
partner's  share  on  dissolution,  442 
pension,  526 

personal  estate  in  trust  for  creditors,  532 
unappointed  portion  to  person  entitled  under  doubtful 
appointment,  643 
by  trustee  in  bankruptcy,  543 

husband  of  wife's  property  in  a  separation  deed,  677, 
682 

ATTORNEY,  POWER  OF, 

in  deed  of  dissolution  of  partnership,  442 
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ATTORNEY,  POWER  OF^^antinued, 
to  receive  pension,  527 
in  composition  deeds,  560,  585 

AUCTION, 

recitals  as  to  sale  by,  207,  252,  634 

AUDIT, 

provisions  as  to,  of  accounts  of  limited  company,  485 

AUGMENTATION, 

of  district  church  by  annual  sum,  589 

annexation  of  glebe  and  tithes,  592 
income  of  perpetual  curate,  by  conveyance  to  Eccle- 
siastical Commissioners,  595 
curacy,  by  conveyance  to  Governors  of  Queen  Anne's 
Bounty,  596 
glebe,  under  43  Geo.  8,  c.  108,  598 

AWARD, 

of  purchase   and   compensation   money   under   Lands 

Clauses  Act,  692 
compensation  and  accommodation  works  to  be  made  by 

railway  company,  693 
l)etween  vendor  and  purchaser,  698 
by  one  arbitrator,  698 
two  arbitrators,  692 
umpire,  693 
recital  of,  imder  Indosure  Acts,  84 

arbitrator  having  enlarged  time  for  making, 

699 
not  having  been  made,  297 

BANKING  ACCOUNT, 
bond  to  secure,  284 

BANKRUPTCY.— iSw  Composition  Deeds, 
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BISHOP, 

differences  to  be  referred  to,  614,  n. 
recital  of  issue  by,  of   commission,  on  exchange  of 
glebe,  93 

BOND.— ^  Contents. 

by  one  to  one,  283 

seyeral,  280 
by  several  to  one,  279 

several,  284 
to  secure  annuity  to  man  and  his  wife,  129 

on  sale  of  business,  131 
ou  marriage,  286 
of  indemnity  against  legacies,  197 

claims  under  estates  tail,  199 
dower  and  succession  duty,  200 
wife's  reversionary  interest,  257 
as  counter  indemnity,  237 
by  debtor  to  executors  remitting  debt, 
268 
for  payment  of  money,  279 

by  instahnents,  280,  281 
post  obit,  283 

to  secure  banking  account,  284 
for  faithful  discharge  of  duties,  288 

payment  of  share  of  partnership  capital,  289 
by  builder  and  sureties  for  performance  of  contract,  293 
for  resignation  of  living,  294 
under  Lands  Clauses  Act,  296 
with  surety,  284,  288,  293,  296 
recital  of,  against  partnership  Jiabilities,  441 

BOOKS    OP  ACCOUNT.— &e  Partnership   Deeds;    Com- 
POSITION  Deeds. 

BUSINESS, 

recitals  as  to  carrying  on  of,  868,  385, 398, 432, 439. 
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CAPITAL, 

clauses  in  articles   of  association  relating  to,  of  limited 
company,  453 

CASHIER, 

bond  for  securing  discharge  of  duties  by,  288 

CERTIFICATE, 

recital  of  chief  clerk's,  as  to  partition,  55 

CESTUI  QUE  TRUST, 

recital  of  satisfaction  of,  with  conduct  of  trustee,  169 

CHANCEL, 

indemnity  against  repairs  of,  223 

CHAPLAIN, 

appointment  of  domestic,  609 

CHARGE. — See  Rentcharoe. 

of  lands  with  repairs  of  chancel,  225 
of  annual  sum  upon  vicarage  in  augmentation  of  district 
church,  590 

CHARGES, 

existing,  not  to  be  affected  by  annuity  deed,  114 
declaration  of  trusts  of  term  as  indemnity  against^  229 

CHARITABLE  TRUSTS  ACT,  1869, 
B.  12  of,  to  apply,  632 

CHIEF  CLERK.— ^«  Certificate. 

CHURCH. — See  AuGMENfATiON ;  Repairs. 

bond  to  secure  performance  of  contract  to  build,  293 
nomination  to  office  of  lecturer  in  parish,  608 
sittings  in,  to  be  free,  604 
to  be  subject  to  Church  Building  Acts,  604 
recitals  as  to  building  and  endowment  of  new,  601 
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CHURCH  OF  ENGLAND, 

Bcboolmaster  to  be  a  member  of,  613 
committee  of  national  school  to   sign  declaration   of 
membership  of,  613 

CLUB. — See  Workman's  Club. 

CLERK, 

covenant  by,  to  procure  himself  to  be  instituted,  606 

resign  on  request,  606 

CODICIL, 

recital  of,  directing  presentation  to  a  living,  33 
bequeathing  legacies,  157,  167 

COMMISSION, 

recital  of  issue  of,  by  bishop,  93 
return  to,  93 

COMMITTEE, 

of  directors  of  limited  company,  clauses  relating  to,  in 

articles  of  association,  479 
provisions  for  management  of  national  school  by,  611,  n. 
village  hall,  reading-room,  kc,,  to  be  managed  by,  626 
to  have  absolute  control  of  property,  628,  and  see  631 
income  of  endowment  fund  to  be  employed  according  to 

directions  of,  617 
provisions  as  to  composition  of,  612,  n.,  626 

meetings  of,  628 
decision  of  questions  arising  at  meetings 

of,  613,  n.,  479,  629 
chairman  of  meetings  of,  613,  n.,  479,  629 
secretary  of,  613,  n« 
proceedings  o^  479 
retirement  of  members  of,  626 
election  of  new  members  of,  612,n.,  627, 

and  see  633 
notices  to  be  given  of  forthcoming  elec- 
tion of  new  members  of.  627 
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COMMITTEES- cow^mtiaZ. 

provisions  as  to  qualifications  and    disqualifications  for 

membership  of,  628,  and  iee  633 
powers  of,  to  let,  sell,  and  manage  property,  625,  and 

see  631 
acts  done  bon&  fide  by,  not   to  be  afterwanls  invali- 
dated, 629 
to  continue  to  act,  notwithstanding  vacancies,  613,  n. 

COMMONS,  HOUSE  OF, 
petition  to,  713 

COMPANY. — See  Articles  op  Association. 

memorandum  of  association  of  limited,  446 
articles  of  association  of  limited,  449 
regulations  of  limited,  which  does  not  register  articles  of 
association,  497 

COMPANIES  ACT,  1862, 

Table  marked  A  in  first  schedule  to,  497 

incorporation  o^  in 
articles  of  associ- 
ation, 451 

COMPENSATION, 

provision  as  to,  for  damage  in  working  mines,  62 
power  of  distress  to  secure,  64 
limited  covenant  by  trustees  to  pay,  65 
award  of,  imder  Lands  Clauses  Act,  692 

to  be  paid  by  railway  company,  693 

COMPOSITION  DEEDS.— iS(5ej  Contents. 

conveyance  of  real  estate  in  trust  to  pay  debts,  521 
assignment  in  trust  for  creditors,  532 
under  s.  126  of  the  Bankruptcy  Act,  1869,  536 
scheme  of  settlement  under  s.  128  of  the  Bankruptcy 
Act,  1869,  542 
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COMPOSITION  BEEDS—ccmtinuecL 
letter  of  licence,  540 
inspectorship  deed,  542, 561 

CI/AUSES    IX, 

power  of  attorney,  560,  585 

for  trustees  to  employ  trader,  534 
estate  to  be  administered  as  in  bankruptcy,  546,  571 
release  by  creditors,  535 

deed  to  be  pleadable  as  order  of  discharge  in  bankruptcy, 
539 

operate  in  certain  events  as  release,  582 
not  to  give  additional  validity  to  securities,  571 
grant  of  licence,  563 
licence  to  be  pleadable  as  release,  563 
debtor,  covenant  by,  to  pay  composition,  537 

manage  business  under  control 
of  inspectors,  544, 564 
not  to  withdraw  himself  from  en- 
gagement in  deed,  544 
not  to  release   debts  without  con- 
sent of  inspectors,  544, 568 
to  commence  or  defend  actions  by 
their  direction,  544 
make    arrangements   for    ascer- 
taining amount  of  debts  of  cre- 
ditors, 545 
pay   over  monies  to  inspectors, 
545 

into  bank,  565, 56G 
divide    monies    rateably  among 

creditors,  545 
keep  books  of  account,  545,  567 
perform  provisions  of  deed,  546 
convert   separate  estates  under 

control  of  inspectors,  565 
pay  separate  debts,  565 
not  to  enter  into  any  other  busi- 
ness, 546,  566 
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COMPOSITION  DEEDS— cow^iWMtfc/. 

CLAUSES   IX, 

debtor,  covenant  by,  to  sign  cheques   when    required, 

566 
not  to  draw  monies  out  of  bank, 
without  consent  of  inspectors, 
566 
not  to  dispose  of  estate  without 

consent  of  inspectors,  566 
not  to  give  undue  preference,  567 
not  to  bring  actions  without  con- 
sent of  inspectors,  567 
to  report  state  of  business  to  in- 
spectors, 567 
verify  reports  if  required,  568 
execute  necessary  deeds,  568 
devote  time    to    winding    up 

estate,  568 
make   out  account   of  estate 
when  required,  543,  564,566 
to  execute  deeds,  and  devote  time  to  winding 
up  estate,  560 
convey  estate  to  inspectors,  if  minimum  divi- 
dend not  paid,  555 

on  request,  581 
not  to  be  required  to  assign,  but*  to  surrender 
leaseholds,  575 
inspectors,  power  of,  to  revoke  licence,  564 

prolong  licence,  580 
authorise  bankrupt  to  carty  on 

or  wind  up  business,  546 
employ    solicitors    and   agents, 
547,  569 
clerks,  569 
accountant,  569 
make  advances   out  of  estate, 
give  bail,  and  commence  ac- 
tions, 547, 670 
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(X)MPOSITION  DEEDS-^ontinued. 

CLAUSES   IN, 

inspectors,  power  of,  to  sell  estate,  548,  574 

accept,  renew,  or  grant  leases,  548 
mortgage  the  estate,  549,  570 
pay  bills  under  discofunt,  570 
make    arrangements  with  creditors 

holding  security,  550,  570 
compound  debts  and  refer  to  arbitra- 
tion, 550,  573 
invest,  552, 576 

set  apart  sum  for  dividends  of  credi- 
torswho  have  not  assented,  or  whose 
debts  are  not  ascertained,  553,  579 
convene  meeting  of  creditors,  554 
declare  deed  at  an  end,  556 
direct  validity  of  debts  to  be  tried, 

573 
take  legal  proceedings,  573 
compromise  such  proceedings,  573 
require  surrender  of  leases,  575 
make  arrangements  wi  th  landlord,  575 
direct  discontinuance  of  business,  576 
decision  of  majority  of,  to  be  binding,  555,  583 
certificate  o^  that  estate  has  been  administered 
to  operate  as  a  release  to  the  debtor,  557, 582 
receipts  of,  to  be  effectual,  557, 582 
power  to  appoint  new,  558,  583 
indemnity  to,  559,  584 
application  of  monies  realized,  551,  576 
dividends  to  be  paid  when  inspectors  think  proper,  552 
creditors,  if  required  by  inspectors,  to  prove  debts,  552, 
578 

sureties  to  stand  in  place  of,  535 

rights  of,  against  sureties,  or  third  parties  not 

be  affected,  539, 553 
to  have  benefit  of  securities,  571 
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COMPOSITION  DEEDS —continued. 

CLAUBK8  IN, 

creditors  holding  specific  securities,  to  receive  diyidends 
only  in  respect  of  unsecured  debt,  539, 579 
securities  to  be  valued,  553,  580 
attaching,  not  to  have  benefit  of  deed  without 

bringing  attachment  into  division,  580 
mode  of  exercise  by,  of  powers  given  them  by 

the  deed,  584 
if  debtor  adjudicated  bankrupt,  to  assent  to 

allowance  of  inspector's  expenses,  585 
not  to  sue  debtor  during  licence,  541 
surety,  covenant  by,  to  pay  composition,  537 

not  to  be  exonerated,  538 
trusts  of  composition  for  the  creditors,  538 

CONDITION  OF  SALE, 

recital  of,  207,  252,  634 

CONFIRMATION, 

of  doubtful  appointment,  639 

CONSENT 

qualified,  by  trustee,  262 

CONVEYANCE.— A^etf  Uses. 
in  fee,  12,  80,  83 
to  uses,  to  bar  dower,  11 
of  settlement,  21 

wUl,  58,  60 
in  settlement,  38,  41 
by  tenants  for  life  and  in  tail,  37 

tenant  for  life  on  exchange  of  glebe,  95 
rector  on  exchange  of  glebo,  94 
for  the  purpose  of  limiting  rentcharge  by  way  of  use,  208 
by  debtor  to  trustees  for  payment  of  debts,  543 
of  glebe  and  tithes  on  augmentation  of  district  church, 

592 
to  Ecclesiastical  Commissioners,  595 
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CONVEY  A^GE'-continued. 

to  Governors  of  Queen  Anne's  Bounty,  596 
in  augmentation  of  glebe,  599 
voluntary,  of  site  for  national  sohools,  610 

village  hall,  reading-room,  &o,,  for  benefit 
of  parishioners,  623 
of  wife's  property  in  separation  deed,  682 
recital  o^  subject  to  life  estate  and  annuities,  50 

portions,  180 
in  fee,  197 

to  uses  to  bar  dower,  82 
legal  estate,  by  trustees,  202 

COPYHOLDS, 

partition  of  freeholds  and,  13 

exchange  of,  82 

covenant  to  surrender,  in  partition  deed,  22 

annuity  deed,  119 
indemnity  deed,  221 
deed  providing  for  payment  of 
debts,  524 

grant  of  annuity  out  of,  118 

condition  making  void  surrender  of,  in  annuity  deed,  119 

power  to  let  and  manage,  120 

recital  of  surrender  of,  to  lord,  to  merge  in  freehold,  204 

covenants  for  title  to. — See  Covenants  for  Title. 

COSTS, 

trust  for  payment  of,  528,  533,  551,  576 
recital  as  to  sale  of  wood  to  provide  for,  35,  36 
payment  of,  152,  186 

COURT, 

partition  under  judgment  of,  49 

recital  of  payment  of  money  into,  298,  622 

approval  by,  of  composition  deed,  543 

COVENANT, 

to  surrender  copyholds. — See  Copyholds 


w 
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COVENANT— con<inw€c?. 

against  incumbrances. — See  Covenant  aoainst  Incum- 

BRAKOES. 

for  production  of  deeds.  —  See  Covenant    for   Pro- 
duction. 

for  title.    See  Covenants  for  Title. 

limited^  by  trustees  to  work  mines  according  to  custom 
of  country,  65 

for  right  to  release  from  annuity,  66 

by  trustee,  that  he  has  done  no  act  to  prevent  exchange,  87 
jointress,  that  she  has  done  no  act  to  prevent  release, 
177 

to  execute  power  of  leasing,  115 

of  indemnity.     See  Indemnity. 

to  give  notice  of  disturbance,  244 

mutual,  to  contribute  to  indemnity,  261 

to  bear  loss  rateably,  262 

to  make  up  deficiency  of  indemnity  fund,  255 

as  to  insurance.     See  Insurance. 

to  perform  covenants  in  partnership  deed,  431,  434 

not  to  dispose  of  share  in  partnership  without  consent,  438 

to  pay  partnerehip  debts,  444 

proviso  qualifying,  445 

by  partners. — See  Partnership  Deeds. 

in  composition  deeds. — See  Composition  Deeds. 

to  resign  rectory,  606 

with  purdiasers  of  an  estate  sold  in  lots,  255 

in  separation  deeds. — See  Separation  Deeds. 

COVENANT  AGAINST  INCUMBRANCES, 
by  trustees,  26 
grantor,  594,  596 

annuitants,  in  release  of  annuity,  135 
retiring  partner,  in  deed  of  dissolution,  443 
vicar,  592 
rector,  594 

COVENANT  FOR  PRODUCTION, 
by  trustees,  67 
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COVENANT  FOR  PRODUCTION— oon^wMerf. 
by  tenant  for  life  and  remainderman,  68 
partners^  438 

COVENANTS  FOR  TITLE, 
to  freeholds^ 

in  partition  deed,  12,  41 
on  exchange,  80 
in  annuity  deed,  106 
on  demise  by  way  of  indemnity,  216 
in  indemnity  against  repairs  of  chancel,  226 
grant  of  jointure  rentcharge,  660 
conveyance  by  appointment  and  grant,  27 
to  uses,  12 
by  tenants  for  life,  27,  29 

and  remainderman,  41,  67 
to  freeholds  and  copyholds, 

in  partition  deed,  27 
to  copyholds, 

in  annuity  deed,  121 
to  leaseholds, 

in  partition  deed,  71 
to  stock,  126 

proviso  restricting  liability  of  tenant  for  life  under,  30 
not  to  be  affected  by  provisions  of  indemnity  deed,  206 

CRED1T0RS.--aJ«  Composition  Deeds. 
CURATE. — See  Augmentation. 

DAMAGE, 

proviso  as  to,  for  working  mines,  62 

power  of  distress,  if  compensation  for,  in  arrear,  64 

DAMAGES,  LIQUIDATED, 

agreement  that  stipulated  sum  shall  be,  607 

DEATH, 

recitals  as  to,  14,  34,  45,  51,  199 


4 
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i 

DEBTS. — See  Composition  .  Deeds. 
mutual  release  of,  184 

indemnity  on  remittance  of,  by  executors,  259,  263 
trusts  for  discharge  of,  529 
power  for  trustees  to  allow,  and  compromise,  529 
covenant  to  pay  partnership,  444 

DEMISE, 

to  trustee  to  secure  annuity,  105,  110 

apportionment  of  rent,  634 
as  indemnity  against  rentcharge,  214 

pin-money  and  portions, 
218,  220 
for  having  paid  over  trust  funds, 
234 

DEPOSIT, 

recital  of,  in  court,  of  value  of  lands  taken  compulsorily 
under  Lands  Clauses  Act^  298,  622 

DISCLAIMER, 

by  trustee  and  guardian,  661 

DISCOUNT, 

to  be  allowed  to  shareholders  purchasing  from  company, 
483 

DISENTAILING  ASSURANCE, 
recital  of,  175 

DISQUALIFICATION, 

of  directors  of  limited  company,  480 
committeemen,  628 
trustees,  633 

DISSOLUTION.— ^«f  Partnership  Deeds. 
deed  of,  of  partnership,  439 

DISTRESS,  POWER  OF, 

to  secure  annuity,  104,  109,  437 
rentcharge,  209,  659 

VOL.  V.  3  (; 


754  INDEX  TO  THE  FORKS. 

DISTRESS,  POWER  OF— continued. 
to  secure  repairs  of  chanoel,  225 
charge  on  vicarage,  591 
cross,  for  securing  apportioned  rentchaige,  24 
on  partition  of  leaseholds,  73 

DISTRICT  CHURCH,— S'<jc  Church. 
DIVIDENDS.— ^«  Stock. 

9 

clauses  relating  to,  in  articles  of  association  of  limited 
company,  480 

DISTURBANCE, 

provision  in  case  of,  in  declaration  of  trust  of  purchase- 
money  of  an  estate  held  under  defective  title,  240 
covenant  to  give  notice  of,  244 

DOWER, 

indemnity  against,  200,  202 


ECCLESIASTICAL  COMMISSIONERS, 
conveyance  to,  595 

ENTRY, 

power  of^  in  annuity  deed,  104,  110 

to  secure  rentcharge,  210,  660 

ELECTION.— &«  COMMITTEB. 

EQUALITY  OF  PARTITION, 

recital  of  sum  to  be  paid  for,  16,  57 

ESCHEAT, 

petition  to  Treasuiy  in  case  o^  709 

EVICTION, 

power  of  re-entry  on,  in  exchange,  81,  n. 
covenant  in  indemnity  deed,  to  give  notice  of,  244 
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EVIDENCE, 

trustees  to  admit  debts  on,  529 

provision  as  to,  on  sale  by  directors  of  shares  in  limited 
company,  462 

EXCHANGK— S'ee  Contents. 

of  fireeholds,  by  one  deed,  80 

for  freeholds  and    copyholds   by  separate 
deeds,  82 
under  powers,  84 
of  glebe,  89 
clause  in  deed  of,  conferring  mutual  right  of  re-entry  on 

eviction,  81,  n. 
recital  of  settlement  containing  power  of,  84 

EXECUTORS, 

release  by,  149 

to,  149,  156, 167,  185 
declaration  of  trust  by,  648,  650 
indemnity  to,  259,  263 

recital  of  agreement  to  transfer  to  persons  beneficially 
interested  instead  of  to,  160 

EXPENSES.— /Sfec  Costs. 


FREEBENCH, 

indemnity  against,  on  refusal  by  widow  to  release,  204 

FREEHOLDS. — See  Partition;  Exchange;  Covenants  for 
Title;  Conveyance;  Uses. 

GIFT, 

deed  o^  of  village  hall,  reading-room,  &c.,  for  the  benefit 
of  the  parishioners,  623 

GLEBE, 

exchange  of,  89 

annexation  of,  to  district  church,  592 

augmentation  of,  598 

8  0  2 
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GRANT.— /Se«  Conveyance. 

GUARDIAN, 

disclaimer  hj,  661 
appointment  of,  by  infant,  666 

HUSBAND. — See  Separation  Deeds. 

recital  of  assent  by,  to  payment  of  money  to  wife,  674 

IDENTITY, 

of  parcels,  statutory  declaration  as  to,  701 

INCOME, 

recitals  as  to  payment  of,  to  persons  entitled,  152,  154 
162,  672 

INCLOSURE  ACTS, 

recital  of  award  imder,  84 

INCUMBRANCES. — See  Covenant  against  Incumbrances. 

INDEMNITY.— ^<?<-  Contents. 

appointment  by  way  of,  208 

to  trustees  on  payment  of  trust  funds,  185,  232,  257 
executors  on  giving  time  for  payment  of  debts,  259, 
263 
against  claims  under  estates  tail,  197 
legacies  by  bond,  197 
annuity  and  legacies,  by  investment  of  part  of 

purchase-money,  245 
dower  and  succession  duty,  by  bond,  200 
succession  duty  by  covenant,  202  • 

freebench,  by  trusts  of  stock,  204 
rentcharge,  by  creation  of  new,  207 

demise  to  purchaser,  213 
pin  money  and  portions,  by  demise  to  trustees,  217 
repairs  of  chancel,  by  charge  on  lands,  223 
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mDE^imTY-^cmtinued. 

against  defective  title,  by  trusts  of  purchase-money,  238 

periodical  payments,  charged  on  an  estate  sold 

in  lots,  by  creation  of  an  indemnity  fund, 

252 

counter,  237 

under  trusts  of  a  term  of  years  limited  for  the  purpose 

by  a  prior  settlement,  227 
covenant  for,  in  indemnity  deeds,  187,  203, 233,  250,  260 

with  trustee,   in  apportionment  of  rent 
among  several  purchasers  of  reversion, 
636 
in  partnership  deed,  with  general  covenantee, 
397 

deed  of  dissolution,  445 
proviso  limiting  liability  under,  261 
.  to  make  up  deficiency  of  fund  for,  255 
mutual,  to  contribute  rateably  to,  261,  262 
clause  for,  of  annuitant,  in  grant  of  annuity,  121 
trustees  for  company,  475 

of  endowment  fund,  617 
directors  of  company,  472 
inspectors,  559,  584 
against  omission  to  insure,  605 
provision  as  to  payment  of  expenses  of,  262 
recital  of  trusts  of  term  for,  228 
prior,  263 
bond  of,  441 

INFANT, 

appointment  of  guardian  by,  666 

INSPECTORSHIP.— ^^e  Composition  Deeds. 

INSTALMENTS, 

indemnity  against  charge  payable  by,  252 
power  for  inspectors  to  accept  purchase-money  by,  548, 
674 


•w 
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INSTALMENTS— ooneinttoi. 

bond  for  payment  of  money  by,  280,  281 
proviflo  that  on  default  of  payment  of,  whole  principal 
Bum  shall  become  due,  282 

INSURANCE, 

ooyenant  to  do  all  acts  neoessaiy  to  efifect  life,  115, 
126 

to  give  notice  when  about  to  do  act  to  increase 

premiums,  1 1 5>  1 2  6 
to  pay  eztraordinaiy  premiums,  116,  127 
power  for,  of  church,  604 

INTERPRETATION  CLAUSE, 

in  articles  of  association,  449 

INVESTMENT, 

recitals  as  to,  168,  654,  ^55 
power  of,  in  purchase  of  lands,  243 

JOINT  TENANTS, 

partition  of  leaseholds  by,  70 
covenants  by,  for  title  to  leafleholds,  71 

JOINTURE, 

release  of,  174 

of  power  to,  183 
grant  of,  rentcharge,  659 

JUDGMENT, 

recital  of,  in  partition  actions,  52 

LAND, 

power  to  invest  monies  in  purchase  of,  243 

LANDS  CLAUSES  CONSOLIDATION  ACT, 
bond  under  section  87  o^  296 
deed  poll  pursuant  to  section  77  o^  621 
award  under,  692 
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LANDS  IMPROVEMENT  COMPANY, 

indemnity  against  chairge  in  favour  of,  252 

LEASE, 

power  to,  244,  531 

covenant  by  donee  of,  to  execute,  115 
surrender  of,  638 
notice  to  determine,  706 
recital  of,  70,  618 

LEASEHOLDS, 

partition  of,  70 

assignment  of,  in  partition  deed,  70 

in  trust  to  pay  debts,  524 

on  repurchase  of  annuity,  136 

to  School  Board,  subject  to  underleases, 

617 
to  trustees  for  a  workman's  dub,  630 
deed  poll  for  vesting,  in  School  Board,  621 
trusts  of,  for  payment  of  rent  and  renewal,  525 
covenants  for  title  to,  71 
cross  powers  of  distress  on  partition  of,  73 
power  to  raise  money  for  renewal  of,  526 
recital  of,  having  become  vested  in  vendor,  618 

LECTUKJER, 

nomination  to  the  office  of,  608 

LEGACY, 

indemnity  against  annuity  and,  245 
bond  of  indemnity  against,  197 
declaration  of  trust  of  contingent,  648 
notice  by  purchaser  of,  706 
recital  of  assent  of  executors  to,  433 

LEGACY  DUTY, 

recital  of  payment  of,  152,  161 
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LEGATEE, 

admission  of,  into  partnership,  432 

LIABILITY, 

limitation  of,  onder  indemnity  deed,  261 

LICENCE, 

letter  of,  540 

grant  of,  in  inspectorship  deed,  563 

to  debtor  to  be  pleaded  in  bar  of  any  action,  54 1 

as  release,  563 
power  of  inspectors  to  revoke,  564 

prolong,  580 

LIQUIDATION, 

recital  of  petition  for,  536 

LIVES, 

assignment  of  leaseholds  for,  525 

LIVING. — See  Rectory;  Vicarage. 
recital  of  presentation  to,  34 

LORDS,  HOUSE  OF, 

petition  to,  for  leave  to  bring  in  private  bill,  711 

after  proper 
day,  712 

LOTS, 

recital  of  sale  in,  207,  252,  634 
covenant  to  indemnify  purchasers  of,  255 

MAJORITY, 

decision  of,  of  partners  to  be  binding,  389,  429 
inspectors  to  be  binding,  555,  583 
questions  arising  at  meetings  to  be  determined  by,  of 

votes,  467,  629 
new  trustees  to  be  appointed  by,  of  club,  633 
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MANAGEMENT, 

trusts  for,  of  property  demised  to  trustees  for  securing 
annuity,  111 

leaseholds,  by  trustees  for  workman's  club, 
631 
power  for,  of  copyholds,  by  annuitant,  120 

MANOR, 

partition  of,  31 

MAPS, 

recital  of  making  and  verification  of,  in   exchange  of 
glebe,  92 

MARRIAGE, 

bond  for  payment  of  annuity  on,  286 
statutory  declaration  as  to,  703 
recital  of,  33,  i5 

MARRIED  WOMAN.— /&«  Wipe. 

MEDICAL  MEN, 

deed  of  partnership  between,  358 

MEETINGS. —  &«  Articles  op   Association;    Committeb; 
Trustees. 

MEMORANDUM, 

that  sum  of  money  has  been  lent  on  mortgage,  652 

MEMORANDUM  OF  ASSOCIATION, 
of  limited  company,  446 

MERGER, 

surrender  of  lease  to  effect,  638j 

recital  of  surrender  of  copyholds  to  lord,  to  effect,  204 

MINES, 

limitation  of,  with  powers  of  working,  in  partition  deed, 
58 


J 
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MINES — continued. 

pniviso  for  payment  of  oompensation  for  damage  for 

working,  62 
to  be  worked  according  to  oustom  of  the  country,  63 
limited  covenant  by  truBtees  to  work,  according  to  cus- 
tom of  the  country,  65 

MORTGAGE, 

declaration  of  testamentary  trusteeship  of,  650 
memorandum  of  trust  money  having  been  lent  on,  652 
declaration  of  trust  of  stock  as  collateral  security  on,  653 
power  to,  for  renewal  of  leases,  526 
trust  for,  of  property  held  in  trust  for  a  workman's  dub, 
631 

raising  money  by,  119,  219 
recital  of,  of  portions,  180 

second,  653 

debt  being  due  on,  181 

sums  being  owing  to  trustees  on,  650 

MORTGAGEE, 

indemnity  to,  against  charges,  217 

not  to  be  bound  to  inquire  as  to  propriety  of  mortgage 

632 
notice  by,  of  intention  to  exercise  power  of  sale,  708 
second,  to  first,  708 

NAME  AND  ARMS, 

recital  of  clause  directing  devisee  to  take,  90 

devisee  having  taken,  86,  91 
Act  of  Parliament  authorising  devisee  to  take,  of  tes- 
tator, 91 

NATIONAL  SCHOOL, 

convejrance  of  site  for,  610 

management  clause  in,  611,  n. 
endowment  of,  616 

NOMINATION, 

to  office  of  lecturer,  608 
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NOTICE, 

to  shareholders  in  company,  how  to  be  given,  486 

to  quit,  705 

to  determine  lease,  706 

by  purchaser  of  legacy  to  executor,  706 

reversionary  interest,  707 
by  mortgagees,  of  int.ention  to  exercise  power  of  sale, 

708 
by  second  to  first  mortgagee,  708 
recital   of,  having  been  given,  on  exchange  of  glebe, 

pursuant  to  statute,  92 

OPTION.— &(5  PUROHABB. 

ORDER  IN  COUNCIL, 
recital  of,  593 

ORDINARY, 

recital  of  consent  of,  599 

PARCELS, 

description  of 
in  partition  deed 
freeholds,  18,  38,  46 
manor  and  advowson,  38 
freeholds  and  mines,  59 
leaseholds,  71 
in  exchange  deed 
freeholds,  94 
glebe,  95 
in  augmentation  deed 

glebe  and  revenues  of  vicarage,  591 
tithes  of  rectory,  594 
statutory  declaration  as  to  identity  of,  701 

PARISHIONERS, 

deed  of  gift  of  village  hall,  reading  room,  &c.,  for  benefit 

of;  623 
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PARTITION.— /S'ee  Contents. 

by  tenants  in  common,  in  fee,  10 
co-parceners,  13 
tenants  for  life  and  in  tail,  31 
joint  tenants,  70 
of  freeholds,  10 

freeholds  and  copyholds,  13 
manor  advowson,  and  freehold  lands,  31 
freeholds  and  mines,  49 
leaseholds,  70 
pursuant  to  judgment  in  a  partition  action,  49 
under  power,  1 3 
as  to  one  of  several  shares,  43 
recital  of  particulars  of,  15,  36,  45 

sum  to  be  paid  for  equality  of,  16,  56,  57 
agreement  for,  except  as  to  a  wood,  34 
intention  of  parties  as  to  uses  to  which  here- 
ditaments taken  in  severalty  on,  are  to  be 
limited,  37 

PARTNERS, 

bond  by  surviving,  to  secure  payment  to  deceased 
partner's  representatives,  of  his  share  of  capital,  289 

deed  for  winding  up  joint  and  separate  estates  of,  561 

mutual  release  by,  445 

recital  of,  having  carried  on  business,  368,  385,  398, 
432,  439 

PARTNERSHIP.— /Setf  Partners  ;  Partnership  Deeds. 
assignment  of  part  of  share  in,  430 

share  on  dissolution  of,  442 
admission  of  legatee  into,  432 
deed  securing  annuity  on  property  of,  435 
deed  of  dissolution  o(  439 

recital  that  accounts  of,  have  been  stated  and  settled, 

440 
profits  of,  have  been  divided,  404 


INDEX  TO   THE   FORMS.  765 

PARTNERSHIP  DEEDS.— /Sec  Contents  ;  Articles  op  Asso- 

CIATION. 

between  two  persons,  339 

for  their  joint  lives,  350 
two  medical  men,  350 
solicitors,  368 

acting  and  sleeping  partners,  378,  398,  412 
sugar  manufacturers,  378 
coal  and  ironmasters,  385 
colliery  proprietors,  398 
mutual  covenants  in,  to  become  partners 
by  two  persons,  339 

in  consideration  of  premium,  359 
by  three  persons,  368 

more  than  three  persons,  386 

PROVISIONS  IN, 

business  and  place  of  business,  339,  351,  358,  368, 

379,  386,  400,  412 
commencement  and  duration,  339,  351,  359, 369, 379, 

386,  401,  413 
firm,  340,  352,  386 

capital,  340,  353, 359,  369,  379,  387,  401,  413 
employment  of,  340,  387,  414 
increase  of,  353,  387 
advance  of  further,  387,  403 
bankers,  340,  359,  380,  388,  403 
payment  of  outgoings,  340,  353,  359,  370,  380,  388, 

404,  414 
allowances  to  partners,  341,  360,  370,  405,  420 

additional  to  sleeping,  on  death  of  acting , 
428 
attendance  of  partners,  341,  360,  371,  414,415 
to  be  mutually  just,  render  accounts,  and  give  infor- 
mation, 342,  361,  371,  381,  406,  415 
partners  not  engaging  in  other  business,  342, 362,  371, 

382,  415 
hiring  servants,  Ac,  342,  362,  372,   381,   390,   406, 
415 


766         INDEX  TO  THE  FORMS. 
PARTNERSHIP  DEEDS— «>net«««rf. 

PROVISIONS  IN, 

apprentices  and  premiums,  362,  372 

not  going  on  journeys,  342,  416 

signature  of  cheques,  406 

improper  employment  of  partnership  property,  343, 

362,  372,  406,  416 
execution  of  bonds,  &o.,  343,  372 
compounding  debts,  372 
unauthorised  securities,  343,  416 
^ving  credit,  344,  381,  406,  417 
forbidden  business,  372 

contracts  above  specified  amount^  344,  390,  406,  417 
prospective  contracts,  390 
becoming  baU,  6ui.,  344,  372,  382,  407,  417 
payment  of  private  debts,  344,  372,  391,  407,  417 
books  of  account,  345,  362,  373,  391,  407,  418 
annual  valuation,  382 
annual  accounts,  345,  373,  382,  407,  418 
half-yearly  accounts,  363,  391 
shares  in  profits,  346,  364,  374, 383,  392,  408,  419 
winding  up  on  expiration,  346,  377,  384,  396,  411, 

421,  422 
death,  347,  355,  866,  374 
determination  by  notice,  355,  377   ^ 
exhaustion  of  mines,  396 
execution  of  releases,  349 
arbitration,  349,  367,  429 
holding  of  partnership  property,  353,  469,  402 
occupation  of  premises  belonging  to  partnership,  354, 

360 
carrying  on  business  on  death,  355 
option  of  purchase  on  death,  355,  366,  394,  423 

bankruptcy,  392 

sale,  394,  408 

determination  by  notice,  364 

retirement,  365 
of  offending  partner's  share.  364 


I 
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PARTNERSHIP  J)EEDS-«mtimied. 

PROVISIONS  IN, 

deceased  partner,  for  ascertaining  share  of,  356,  426 

payment  or  security  for  share  of, 

348,  357,  375,  427 
indemnity  to  executors  of,  357,  425, 

427 
annuity  to  widow  of,  375 
assignment  of  share  of,  357, 425 
executors  or  legatees  of,  may  either 
become  partners  in  place  o^  or 
sell  share  of,  409 
executors  or  legatees  of,  to  be  part- 
ners for  a  time,  425 
share  o^  to  belong  to  surviying  part- 
ners, 375,  426 
giving  professional  advice  by  medical  men,  361 

solicitors,  371 
introduction  to  and  attendance  on  patients,  361 
each  partner  to  provide  his  own  carriage,  6so^  361 
non-assignment  of  shares,  362,  372 
acceptance  of  professional  office,  362 
^  power  to  determine,  by  notice,  351,  352,  365,  369, 413 

on  going  abroad,  364 

parent  of  partner  practising, 

364 
partner     engaging    in    other 

business,  428 
bankruptcy  or  breach  of  cove- 
nants, 352,  383,  392 
offending  partner  not  to  practise,  365 
retiring  partner  not  to  practise,  366,  376 
retirement  of  partners,  365,  374 
annuity  on  retirement,  375 
retiring  partner's  share  to  belong  to  other  partners, 

375 
introduction  of  son,  376,  393 

legatees,  393 
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PARTNERSHIP  DEEDSr-^ontinued. 

PROVISIONS  IN, 

division  of  solicitors'  papers  on  determination,  377 
residence  of  partners,  360,  380 
acting  partners,  duties  of,  380,  405 

management  of  business  by,  404,  414 
cheques  to  be  signed  by,  406 
sleeping  partners,  381,  404,  415,  428 
appointment  of  managing  director,  388 
meetings  of  partners,  389 
extraordinary  meetings,  389 
for  sale  of  share,  394,  408 

partnership  property,  on  determination,  384 
indemnity  on  sale  of  share,  395 
execution  of  deed  of  covenant  by  admitted  partners, 

395 
expulsion  of  partner,  409 
purchasers  and  representatives  to  have  powers    of 

original  partners,  410 
division  of  assets  and  liabilities  on  expiration,  421, 

422 
indemnity  on  expiration  of,  423 
allowances  to  be  made  for  bad  debts,  427 
power  to  give  notice  of  dissolution  in  Gazette,  352 
majority  of  partners,  powers  of,  389,  429 
covenant  to  indemnify  general  covenantee,  397 

on  assignment,  to  perform  covenants  in,  431 

admission  of  legatee,  434 
to  pay  annuity,  437 
not  to  dispose  of  share  without  consent,  438 

PATENT, 

memorandum  and  articles  of  association  of  limited  com- 

pany  formed  for  acquiring,  446 
agreement  for  sale  of,  to  a  limited  company,  490 

PEDIGREE, 

statutory  declarations  as  to,  703 


INDEX   TO   THE  FORMS.  769 

PENSION, 

assigmnent  of,  526 

PERSONAL  ESTATE, 

assignment  of,  by  debtor,  in  trust  to  pay  debts,  532 
declaration  that  mortgage  debts  form  part  of  testator^s, 

651 
recitals  as  to,  167,  168 

collection  and  conversion  of,  150,  671 

PETITION, 

to  Treasury,  in  case  of  escheat,  709 
to  House  of  Lords,  for  leave  to  bring  in  private  bill,  711 

for  leave  to  bring  in  private  bill  after 
proper  day,  712 
to  House  of  Commons,  for  leave  to  appear  by  counsel  to 
oppose  bill,  713 

PIN-MONEY, 

indemnity  against,  217 

PORTIONS, 

release  of,  177 

indemnity  against,  217 

proviso  that  donee  of  power  to  charge,  shall  not  be 

precluded  from  directing  them  to  be  raised  in  her 

lifetime,  644 
direction  to  raise  in  lifetime  of  tenant  for  life,  644 
recital  of  assignment  of  moiety  of  sum  of  money  provided 

for,  639,  640 

POST-OBIT, 

bond,  283 

POWER, 

conveyance  by  donee  of,  in  partition  deed,  16 

exchange  deed,  86 
for  trustees  to  fell  timber,  in  annuity  deed,  113 

give  receipts,  121 

VOL,  V,  3d 
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FOWER-^continued. 

to  appoint  new  trustees. — See  Appointment. 

for  grantee  of  annuity  to  let  and  manage  lands,  120 

to  let,  mortgage,  sell,  Ac,  as  committee  of  club  shall 

direct,  631 
to  jointure,  release  of,  183 
of  appointment,  release  of,  643 
to  invest  indemnity  monies  in  land,  243 

lease,  244,  531 

raise  money  by  mortgage  for  renewal  of  leases,  526 

purchase  rentcharges  and  annuities,  529 

insure  church,  604 

sell  stock  to  pay  iutereston  mortgages,  656 

principal  of  mortgage  debts,  657 
of  inspectors. — See  Composition  Deeds. 
in  partnership  deeds. — See  Partnership  Deeds. 
request  to  trustees  to  exercise,  645 

PRESENTATION, 

to  rectory,  607 

PRODUCTION.— iS'fe  Covenant  for  Production. 

PROVISO, 

for  charging  parts  of  rentcharge,  on  different  lands 
allotted  on  partition,  24 

restricting  tenant  for  life's  liability  on  covenants  for 
title,  30 

as  to  compensation  for  damage  in  working  mines,  62 

that  existing  charges  shall  not  be  extended  by  deed,  114 

limiting  release,  170,  173 

qualifying  covenant  to  pay  debts,  445 

that  indemnity  shall  not  create  lien  for  trust  funds,  236 

that  sum  invested  as  indemnity  shall  be  deemed  to  be 
the  value  of  the  premises,  242 

that  indemnity  shall  not  extend  to  acts  done  with  con- 
nivance, 243 

that  future  purchaser  may  be  siibstituted  as  trustee  of 
indemnity  deed,  257 
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?B,OYlSO—continiucL 

that  parties  executing  shall  bo  bound,  although  others 

do  not  execute,  262 
that  espouses  shall  be  borne  rateably,  262 
that  upon  default  in  payment  of  an  instalment,  the 

whole  principal  sum  shall  liecome  immediately  payable, 

282 
that  purchasers,  &c.,  shall  not  be  lx)und  to  inquire  as  to 

regularity  of  sale,  &c.,  632 
that  donee  of  power  of  appointment  may  direct  portions 

to  be  raised  in  her  lifetime,  644 
that  separation  deed  shall  be  void  if  husband  and  wife 

be  reconciled,  685,  691 

PURCHASE, 

option  of,  to  partners.     See  Partnership  Deeds. 
recital  of  offer  of,  647 

PURCHASE-MONEY, 

declaration  of  trust  of,  of  estate  with  defective  title,  238 

part  of,  as  indemnity,  204,  245 
power  for  inspectore  to  give  time  for  payment  of,  548,  574 
recital  of  payment  of,  635 

into  court,  298,  622 

PURCHASER, 

not  to  be  bound  to  inquire  into  i*egularity  of  sale,  632 

QUALIFICATION.— &c  Disqualification. 

QUEEN  ANNE'S  BOUNTY, 

conveyance  to  governors  of,  596 

RAILWAY  COMPANY, 

bond  by,  and  sureties  under  Lands  Clauses  Act,  296 
award  of  compensation  and  purchase-money  to  be  paid 
by,  692 

and  accommodation  works  to  be 
made  by,  693 

3  D  2 
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RE-ASSIGNMENT, 

of  leaseholds,  on  re-purchase  of  annuity,  136 

READING-ROOM, 

deed  of  gift  of,  for  benefit  of  parishioners,  623 

RECEIPT  CLAUSE, 
trustees*,  113 
inspectors',  557,  582 
annuitants',  donee  of  a  power  of  management,  121 

RECITAL, 

[See  headings  relating  to  subject-matter  ofrecitalJ] 

RECTOR, 

exchange  of  glebe  by,  89 
augmentation  of  district  church  by,  592 

glebe  by,  598 

RECTORY, 

indemnity  to,  against  repairs  of  chancel,  224 
covenant  to  resign,  606 
presentation  to,  607 

RE-ENTRY, 

power  of,  on  eviction  under  an  exchange,  81,  n. 

REFERENCE, 

declaration  of  trusts  by,  222,  658 

RELEASE.— /S?«  Contents. 

of  annuity,  132 

by  residuary  legatees,  149 

trustees  of  settlement  and  tenants  for  life,  153 
persons  entitled  to  different  shares  in  stock,- 156 
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UELEASE'-coTUinuecL 

by  tenant  for  life  and  reversioner,  167,  171, 185 

with    indemnity,    on 
sale  of  stock,  185 
jointress,  174 
portionists,  177 
of  power  to  jointure,'  183 

of  appointment,  643 
mutual,  184 

in  deed  of  dissolution  of  partnership,  445 
by  husband  to  trustees  of  wife's  property,  679 
of  debtor,  by  creditors,  635 
not  to  extend  to  funds  actually  held  by  trustees,  170, 

173 
not  to  operate  until  trustees  have  done  certain  acts,  173 
deed  to  operate  in  certain  events  as,  582 
licence  may  be  pleaded  as,  563 

RENEWAL, 

trust  for,  of  leases,  526 

power  to  raise  money  by  mortgage  for,  of  leases,  526 

KENT, 

apportionment  of,  on  partition,  66 

among  purchasers  of  reversion,  634 
cross-power  of  distress  to  secure  apportioned  part  of,  on 
partition  of  leaseholds,  73 

RENTCHARGE, 

proviso  for  charging  parts  of,  on  different  lands,  24 
cross-powers  of  distress  for  securing  apportioned,  24 
indemnity  against  perpetual,  by  creation  of  new,  207 

life,  by  demise,  213 
creation  of  new,  by  way  of  indemnity,  209 
trusts  of  new,  as  indemnity  against  old,  211 
power  to  purchase,  529 
grant  of  jointure,  659 
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REPAIR, 

of  chaucel,  chaise  of^  ou  other  lauds,  225 
of  district  church,  deed  providing  for,  600 

RE-PURCHASE.— iS'ee  Annuity. 

REQUEST, 

to  trustees  to  exercise  power  of  sale,  G45 

convey  to  purchaser,  647 

RESIDUARY  LEGATEES, 
release  by,  149 

RESIDUE.— ^W  Personal  Estate. 

RESIGNATION, 

bond  of,  of  vicarage,  294 
covenant  for,  of  rectory,  606 

RESOLUTION, 

recital  of,  for  composition,  536 

winding  up  estate  under  inspection,  542, 
562 

REVERSIONER, 

release  by  tenant  for  life  and,  167,  171,  185 

covenant  of  indemnity  by,  187 

trusts  of  surplus  rents  for,  212,  215,  221 

REVOCATION.— ,9(?f  Uses. 

SALE, 

request  to  trustees  to  exercise  power  of,  645 
trust  for,  for  payment  of  debts,  527 
raising  money  by,  169,  219 
of  indemnity  fund,  206,  242 
stock,  invested  as  a  collateral  seciuity  on  mortgage, 
657 
recital  of,  to  scheduled  purchasers,  254 

SCHOOL — See  National  School. 
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SCHOOL  BOARD, 

assignment  to,  G17 

deed  for  vesting  property  in,  G21 

SEISIN, 

recital  of,  of  ancestor,  14 
testator,  245 
tenants  in  common,  10 
freeholds  and  copyholds,  218 

and    possession   of 
leaseholds,  522 
rectory  and  titbe     subject  to  mortgage,  223 
moiety,  52 

SEPARATION  DEEDS, 

in  common  form,  681 

with  special  recitals,  668 

providing  for  payment  of  annuities  to  wife,  686 

CLAUSES  IN, 

husband,  covenant  by,  that  wife  may  live  separate,  674, 

687 
enjoy       separate 
property,   675, 
687 
to    permit   wife's    will    to    be 
proved,  676 

real  and  personal  estate 
of  which  she  shall 
die  intestate,  to  de- 
volve  as  upon  an 
intestacy,  free  from 
claims  by  him,  676 
for  further  assurance,  677,  684 
to  convey  and  assign  after-ac- 
quired property,  683 
for  payment  of  annuity  for  main* 
tenance  of  wife,  688,  689,  690 
release  by,  to  trustees,  679 
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SEPARATION  DEEJ>S— continued. 

GLAUSES    IN 

husband   and    wife,  assignment  by,  of  wife's  interests 

under  will,  677 

leaseholds    and 

personalty,  682 

conveyance  by,  of  wife's  freeholds, 

681' 

trusts,  in  favour  of  wife,  of  her  personal  estate,  678, 

683,  684 
real  estate,  682,  684 
annuity,  689 
trustees,  covenants  by,  that  wife  shall  not  molest  hus- 
band, 680,  691 
to  indemnify  husband  against 
wife's  debts,  680,  690 
mutual  covenants  by  all  parties,  to  perform  stipulations 

of  deed,  687 
that  wife  may  retain  personal  ornaments,  687 

have  custody  of  one  son,  688 

who  shall  spend 
part  of  his  holi- 
days with    his 
father,  688 
reconciliation  to  avoid  deed,  685,  691 
power  to  appoint  new  trustees,  685 
other  provisions  for  wife  not  to  be  aflfected,  680 
recital  of  husband  and  wife  having  lived  separate,  672 

agreed  to  live  sepa- 
rate, 681,  686 
SETTLEMENT, 

limitation  to  uses  of,  21,  88 

in  strict,  39 
on  children  as  tenants  in  common  in  fee,  with  proviso 

for  accruer,  40 
recital  of,  by  legatee,  of  share  in  stock,  159 
child  of  portion,  179 
of  income  and  corpus  of  Bank  annuities,  232 
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SETTLEM  "EJ^T— continued. 
recital  of,  marriage,  174 

containing  power  of  exchange,  84 

sale,  645 
limitation  to  uses  in  strict,  39 
on  children  as  tenants  in  common,  44 

SHARES. — See  Articles  of  Association. 

SOLICITORS, 

deed  of  partnership  between,  368 
power  to  employ,  547,  569 

STATUTORY  DECLARATION, 
as  to  identity  of  parcels,  701 
pedigree,  703 

STOCK, 

appointment  bj  wife  of  dividends  of,  124 

assignment  of  dividends  of,  124 

trusts  of  dividends  of,  to  secure  annuity,  125 

trusts  of,  as  collateral  security  on  mortgage,  653 

release  in  respect  of,  153,  156 

power  to  sell,  to  pay  interest  on  mortgages,  656 

principal  of  mortgage  debt,  657 
covenant  from  time  to  time  to  make  fresh  investments 

in,  658 
fresh  investments  to  be  held  on  trusts  of  original  ones, 

658 
recital  of  purchase  of,  to  answer  annuity,  158 
transfer  of,  155,  163,  186,  233,  616 
request  to  sell,  186 
sale  of,  186,  672,  674 

and  payment  of  proceeds,  672,  674 
appropriation  of,  to  answer  legacies,  648,  671 
reduction  of,  by  sales,  654 
payment  of  dividends  on,  152, 154,  162,  672 
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SUCCESSION  DUTY, 

iudemnitj  against,  by  bond,  200 

by  covenant,  202 
recital  of  payment  of,  179 

SURETY, 

bond  with,  284,  288,  293,  296 

composition  secured  by  covenant  of  debtor  and,  536 

to  be  liable  as  principal,  285 

approval  of,  by   justices   under   85th    sect,  of  Lands 

Clauses  Act,  299,  n. 
to  stand  in  place  of  creditor,  in  composition  deed,  535 
not  to  be  affected,  in  composition  deed,  539, 553 
for  payment  of  composition,  not  to  be  exonerated,  538 

SURRENDER, 

covenant  to. — See  Copyholds. 

of  term  on  repurchase  of  annuity,  135 

jointure  term,  177 

portions  term,  182 

lease,  637 

SURVEY, 

recital  of,  for  exchange,  92 

SURVEYOR, 

recital  of  appointment  of,  to  report  on  partition,  53 
report  of,  54 

TAIL, 

indemnity  against  claims  under  estates,  199 
recital  of  wiU  containing  limitations  in,  31 

agreement  to  appoint  to  one  in,  35 

bar  estate  in,  35 
appointment  to  one  in,  36 
grant  to  bar  estate,  37 

TENANT  FOR  LIFE.— ^^c  Partition  ;  Release;  Covenants 
For  Title. 
surrender  to,  in  reversion  of  leaseholds,  637 
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TENANTS  IN  COMMON.— ^V«  Partition. 

grant  to  use  of  persons  as,  with  proviso  for  accioier,  41 
limitation  to,  in  their  former  shares,  47 

l»y,  10, 17 
covenants  by,  to  surrender  copyholds,  22 
recital  of  seisin  of,  10 

will  devising  estates  to  persons  as,  44 

settlement  on  children  as,  44 

TENANT  IN  TAIL,— >%^  Tail. 

TERM  OF  YEARS, 

surrender  of,  on  repurchase  of  annuity,  135 
jointure,  177 
to  tenant  for  life  in  reversion,  637 

TITHES, 

indemnity  to  owner  of,  against  repairs  of  chancel,  223 

charge  on,  591 

annexation  of,  to  district  church,  592 

TITLE, 

indemnity  against  defective,  238 

deed-poll  for  vesting  in  school  board  lands  to  which 
satisfactory,  has  not  been  shown,  621 

TITLE  DEEDS.— AS'ce  Covenant  for  Production. 

TREASURY, 

petition  to,  in  case  of  escheat,  709 

TRUSTS, 

of  term  to  secure  annuity,  105,  111 
copyholds  to  secure  annuity,  119 
dividends  of  stock  to  secure  annuity,  125 
rentcharge  by  way  of  indemnity,  211 
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TRVSTS—coiUinued, 

term  as  indemnity  against  rentcharge,  214 

pin-money  and  portions,  218, 

220 
charges,  229 
to  trustees  for  having  parted  with 
trust  funds,  234 
copyholds  as  indemnity  against  pin-money  and  portions, 

221 
monies  invested  as  indemnity  against  defective  title,  240 
indemnity  monies  against  annuity  and  legacies,  249 

sums  payable  by  instalments, 

2o2 
freebench,  205 
in    pursuance  of  power  to  declare  trusts   of  term  by 

way  of  indemnity  to  purchasers,  229 
of  real  estate  in  conveyance  for  payment  of  debts,  528 

leaseholds,  to  pay  rent  and  renew,  525 
for  sale,  in  conveyance  for  payment  of  debts,  527 
raising  money  by  sale,  119,  219 
to  collect  and  convert  personalty,  533 
pay  expenses,  528,  533 
divide  net  residue  among  creditors,  533 
for  receipt  of   rent,  and   apportionment   among   pur- 
chasers of  reversion,  636 
of  composition  for  creditors,  538 

monies  received  under  inspectorship  deed,  551,  576 

money  invested  for  repairs  of  church,  603 

stock  transferred  as  endowment  for  a  national  school, 

616 
village  hall,  &c.,  for  benefit  of  parishioners,  625 
leaseholds  for  a  workman's  club,  with  large  powers  of 

management,  &c.,  631 
mortgage  debts,  651 
contingent  legacy,  648 
stock  as  collateral  security  on  mortgage,  655 
future  investments  as  collateral  security  on  mortgage, 
658 
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TRJJSTS'-cmtinued. 

of  wife's  property  on  separation  deed,  678,  682 
annuities  provided  by  separation  deed  to  be  paid  by 
biisband  to  trustees,  689,  690 
by  reference  to  preceding  trusts,  222,  658 

• 

TRUSTEES-^A^tftf  Trusts. 

indemnity  to. — See  Indemnity. 
covenants  by. — See  Covenants. 
demise  to,  to  secure  annuity,  105,  111 
request  to,  to  sell,  645 
release  to. — See  Release. 
hy,-^See  Release, 
qualified  consent  by,  262 
surrender  by,  of  jointure  term,  177 

portions  term,  182 
disclaimer  by,  661 

memorandum  by,  of  money  lent  on  mortgage,  652 
power  to  appoint  new. — See  Appointment, 
future  purchasers  to  be  substituted  as,  251 
clause  as  to  indemnity  of. — See  Indemnity, 

receipts  of,  113 
power  of,  to  fell  timber,  <fec.,  113 

admit  debts  and  compromise,  529 
validity  of  annuities,  530 
to  keep  accounts,  632 

recital  of  accounts  having  been  rendered  by,  152 
payment  by,  152 
transfer  of  stock  by,  155 
agreement  by,  to  sell  stock,  186 
deduction  of  costs  by,  152 
appointment  of  new,  150,  154 

in  bankruptcy,  542 
not  having  acted,  665 

UMPIRE, 

award  of,  693 
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